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LAWS   OF  THE  POOR, 

Ssc.  S^c.  8sc. 


CHAPTER  XXIIL 
Of  Settlement  upon  a  Tenement  of  ten  Pounds  a  Year  Value* 

Sect.  I. 
Division  of  the  Subject. 

Prior  to  59  Geo.  III.acdDL\^^Udrti^  kind  of  settlement  Statute  15 

depended  alu^ther  upon  13  &  U  Car.  II.  which  confines  ^^^*^ 

the  power  of  removal  to  cases  where  persons  *<  come  to 

settle  in  any  tenement,  under  the  yearly  value  of  ten 
pounds."  (2) 


(1)  This  act  has  made  considerable  alterations  in  this  head  of  settle- 
ment law,  bat  as  it  is  only  prospective  in  its  operation,  and  is  for  some 
reason  or  other,  at  least  in  terms,  confined  to  England ;  the  consider* 
■tion  of  the  law  as  it  stood  before  that  statute  passed^  cannot  be 
omitted  in  a  treatise  like  this.  The  law  is  therefore  in  general  stated  $» 
it  was  apprdiended  to  be  anterior  to  that  act  The  limitations  intro- 
dnoed  by  it,  and  the  construction  it  has  judicially  received,  will  be 
distinctly  noticed. 

(9)  See  chap.  xvL  vol.  L  This  species  of  settlement,  as>  also  that 
by  estate,  are  rather  cases  excepted  out  of  this  statute  than  ngw]|ite4 
byit. 

VOL.  II.  B 


S  Of  Settlement  upon  a  Tenement  of 

Ezpouttoni  The  act  speaks  of  the  annual  value,  without  mention  of 

o     e  wor  .     ^^  inhabitant's  estate  or  interest,  and  at  first  view  seems  to 

require,  that  all  tenements  to  prevent  the  occupier's  removal 
should  be  of  the  yearly  value  often  pounds,  without  refer- 
ence to  the  nature  or  manner  of  acquiring  the  estate,  whether 
fi:'eehold,  copyhold,  leasehold,  or  a  minor  interest 

Extends  The  judges  entertained  originally  some  doubt,  whether 

lil^l^  this  was  not  the  true  construction  (1).     It  has,  however, 

been  long  settled,  that  where  the  inhabitant  has  a  free- 
s.  Copyhold.    Yioliji  (2)  or  copyhold  (S)  interest,  the  yearly  value  of  the 

tenement  is  immaterial.  (4) 

2.  Leaseholds.      And  it  is  so  likewise,  where  a  leasehold  interest  devolves 

upon  the  party  by  the  operation  of  law  (5).  The  rule  ex- 
tends to  leaseholds,  purchased  for  a  valuable  consideration. 
For  it  is  laid  down  by  Lord  Chief  Justice  Lee,  that  *'  be- 
fore 9  G.  I.  c.  ?•  every  body  that  came  into  a  parish,  and 
made  any  purchase  uohateoer^  was  irremoveable  (6)."  It 
is  likewise  observed  by  Mr.  Justice  Dennison,  that  in 
Mursley  c  Grandborough,  it  was  holden  by  Lord  Chief 
Justice  Pratt,   Mr.  Justice  Eyre,  and  Mr.  Justice  Fortes- 


(l)  Rex  V.  Stanmore,  Skio.  268. 
(8)  See  cases  dted,  vol.  i.  p.  S54.  post,  chap.  xxiv. 
(3}  Harrow  o.Edgeware,  fol.S37.  Rex  o.  Burcleer,  1  Str.  163.,  where 
the  pauper  was  certificated. 

(4)  As  to  the  effect  of  9  G.  I.  c.  7.  s,  6.  upon  the  value  of  estates  ais 
quired  by  purchase,  see  post,  chap.  xxiv. 

(5)  Mursley  v.  Grandborough,  1  Str.  97.  Burcleer  v.  Eastwoodhay, 
supra  (3),  and  the  cases  cited  post,  chap.  xxiv.  These  cases  seem  ex- 
cepted from  13  &  14  Car.  II.  not  only  because  the  preamble  of  the 
statute  refers  only  to  persons  in  a  state  of  vagrancy,  which  such  ioha- 
Intants  are  not,  but  also,  because  the  words  "  coming  to  settle,*'  are 
used  in  the  enacting  part,  which  seems  to  imply,  that  it  must  he  the 
party's  voluntary  act,  with  the  intention  of  settling  himself.  See  the 
opinion  of  the  judges ;  and  particularly  Lee  J.,  Rex  v.  Sundrish,  Burr. 
S.'C.  7.  Rex  t».  Tedford,  lb.  57.;  of  Aston  J.,  Rex  v.  Uttoxeter,  Burr. 
S,  C.  538.;  of  Grose  J.,  Rex.  v.  Stone,  6  Term  Rep.  895. 

(6)  Rex  V,  Standsficld,  Burr.  S.  C.  210.;  case  of  certificated  person; 
and  see  Rex  o.  St.  Mary's,  Whitechapel.  lb.  $5^ 


Ten  Pounds  a  Year  Value.  S 

cue,  ^^that  any  person  who  has  an  estate  of  freehold, 
copyhold,  orjbryearsy  by  act  qflaWy  (as  descent,  marriage 
execator,  administrator,)  or  purckasej  may  dwell  upon  it  as 
his  own,  and  is  not  removable,  if  he  continues  forty  days ; 
thcnigfa  under  102.  per  annum. :  but  he  must  abide  Ibr^ 
days  in  order  to  gain  a  settlement.  And  notice  is  not  ne- 
cessary, because  he  is  not  removable  from  it  But  Powys 
hdd  contra^  as  to  a  term  for  years,  under  102.  per  anmm 
value."  (1) 

And  in  a  very  recent  case,  Mr.  Justice  Lawrence  re« 
marks,  that  the  justice's  power  to  remove  is  founded  on 
13  &  14  Car.  IL  c  IS.,  which  ext^ids  to  any  person  Vfbo 
shall  come  to  setde  in  any  tenement  under  the  yearly  value 
of  lOL ;  and  these  words  never  having  been  deemed  to  re* 
lata  to  persons  living  on  their  own  estates,  xohether  acquired 
by  purchase  or  otherwise,  or  at  whatever  value ;  it  followed^ 
that  every  person  residing  irremovably  for  forty  days  in 
that  parish  where  his  own  property  was,  gained  a  settle* 
ineDL(2) 

There  are  two  kinds  of  estates,  therefore,  in  which  the  Annual  vrfas^ 
annual  value  of  the  tenement  is  immaterial.  ^®°  unmaift* 

1st,  Freehold,  or  copyhold. 

2nd,  Leasehcdd  interests,  *^  which  devolve  upoq  the 
par^  by  operation  of  law  (S),"  or  are  acquired  by  pur- 

(♦) 


The  present  species  of  settlem^it  arises  from  the  pos-  f|||g  tetd»- 
session  of  a  tenement  of  the  annual  value  of  10/.  when  "*"t  extends 


(1)  Rex  V.  Weft  Shefford,  Burr.  8.  C.  310.;  and  a  note  by  Sir  Jamet 
Bomwy  confirming  the  accuracy  of  Mr.  J.  Dennison's  note. 

(3)  Rex  9.  Mortley,  5  East,  44. 

(5)  See  theopinion  of  Lord  Kenyon  C.  J.,  Rex  o.  Stone^  ante,  9.  (5). 

(4)  Semb.  RoK  v.  Standgfield,  ante,  2.  C6)*  As  to  the  meaning  of  the 
word  porchaae,  see  poit,  chap.  xxiv.  But  see  the  opinion  of  Lord  EUeiip 
tMVou^  C.  J^  R«x«.  BowoWf  4M.  9c  &  210.  and  post,  5.  (3> 
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to  other  cases   obtained  by  some  other  than  the  preceding  means.     It  is 
tenement.        generally  considered  as  acquired  by  renting  a  tenement  of 

the  yearly  value  of  lOL  (1),  not  only  because  the  occupa- 
tion is  usually  under  a  contract  to  pay  rent,  and  the  credit 
given  to  the  tenant  and  his  ability  to  pay  lOL  per  anman^ 
have  been  deemed  reasons  for  this  exception  in  the  statute, 
and  the  ground  of  the  settlement  (2) :  but  also  perhaps 
from  the  9&10W.  III.  c.  SO.  having  in  terms  mentioned 
the  taking  a  lease  of  a  tenement  of  that  value  as  necessary 

To  lawful        towards  obtaining  a  settlement,  by  a  person  residinir  under 

possessions  ®  ,  . 

when  no  rent   a  certificate  (3).     But  this  opinion  is  not  strictly  accurate. 

P^^  Lawfiil  possession  of  a  tenement,  of  sufficient  value,  when 

absolute  and  independent,  with  some  interest  therein  which 
is  sufficiently  permanent  to  denote  a  coming  to  settle,  ac- 
cording to  the  words  of  IS  &  14  Car.  II.,  confers  a  settle- 
ment, although  the  occupier  is  exempt  from  paying  rent.  (4) 

It  seems  therefore  to  include  cases  of  voluntary  dona- 
tion, where  the  occupier  has  not  an  interest  of  sufficient  per- 
manency to  entitle  him  to  acquire  a  settlement  by  estate*  (5) 


Land  given  to       jjjg  brother  gave  the  pauper  a  close,  in  the  foUowiner 

a  pauper  as  ^  i- 

tenantatwilL   manner:  ^^  I  will  give  you  a  close  in  the  parish  of  A., 

containing  about  four  acres,  to  enjoy  as  long  as  I  please. 


(1)  See  Rex  «.  Stamnore,  ante  S.  (l).  Harrow  v,  Edgware,  ante,2.(3)L 
South  Sydenham  v,  Lamerton,  2  Bott,  1S8.  Pi.  171.  post,  sect.ii.  The 
makers  of  9  &  10  W.  III.  c.  1 1.  seem  to  have  considered  it  in  this  light 
when  they  enacted,  that  no  person  coming  into  a  parish  under  a  certi- 
ficate shall  gain  a  settlement  there,  by  any  act  whatever,  ^  unless  he  or 
^  they  shall  really  and  bonAfide  take  a  lease  of  a  tenement  of  the  value 
^  of  lOl."  &c.  This  b  considered  as  referring  to  the  annual,  and  not 
the  absolute  value  of  the  tenement,  in  conformity  to  18  &  14  Car.  11. 
See  the  words  of  Lord  Mansfield  C.  J.,  Rex  v.  Cold  Ashton,  Burr.  S.  C. 
450.  and  the  cases  dted  hereafter. 

(2)  Kinverv.Stone,  1  Str.  678.  post,  9.  (1),  and  the  cases  hereafter 
cited. 

(s)  See  supra  (l). 

(4)  See  post,  sect.  iv.  This  distinction  purposely  excludes  the  consi> 
deration  of  leasehold  interests  purchased  for  less  than  sol.  and  of 
a  less  annual  value  than  lOl.,  for  which  see  post,  chap.  xxiv. 

(5)  See  the  opinion  of  Bayley  J.,  Rexs^,  Lakeoheath,  i.  B.  &  Q.  554. 
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and  to  take  again  when  I  please,  and  you  shall  pay  nothing 
for  it"  It  was  held  that  such  possession,  when  coupled 
with  residence,  conferred  a  setdement;  for  the  words  of 
the  statute  are  satisfied,  as  the  party  comes  to  reside  on  a 
tenement  of  the  yearly  value  often  pounds  (1). 

Tlie  master  of  a  charity  school,  at  a  fixed  salary,  was  Master  of  cfaa* 
removable  fi^m  this  office  at  pleasure.  He  lived  for  seven  JoLirt  aTwill 
years. rent  free  in  the  house  where  the  preceding  school- 
masters resided,  which  was  of  the*  annual  value  of  lO/L, 
and  let  off  part  of  the  premises  to  the  parish.  This  was 
held  a  sufficient  occupation  to  give  him  a  settlement,  upon 
the  authority  of  the  preceding  case.  '^  He  came  to  oc- 
cupy as  tenant  at  will,  with  a  view  to  permanent  residence, 
and  that  is  a  coming  to  setde  upon  a  tenement  within  the 
meaning  of  the  statute."  (2) 

But  Lord  EUenborough  was  of  opinion,  that  the  pur-  Purchase  1^ 
chase  of  growing-oats  by  auction  would  not  confer  a  settle-  ■"^^*"*"* 
ment,  aldiough  above  the  value  of  10/.,  for  it  was  not  a 
raiting^  or  in  any  way  a  holding  as  tenant.  (S) 

These  cases  are  to  be  distinguished,  however,  from  the   Residence  as 
mere  residence  as  a  lodger,  servant,  &c.  uncoupled  with  an    ^^^^*  *^' 
interest  (4).  For  if  another  person  is  the  actual  occupier  or 
tCTant  of  the  premises,  a  mere  permission  to  use  the  pre- 
mises in  a  subordinate  condition,  does  not  confer  a  settle- 
ment. (5) 

(i)  Rex  v.raiongley,  1  Term  Rep.  458.  Also  Rex  o.  Netherseal, 
4  Term  Rq).  258.  post ;  Rex  v.  Culmstock,  6  Term  Rep.  730.  post,  97.  (6); 
Rex  «.  Aldborot^,  1  East,  597.  post. 

(2)  Rex  V.  Lakaiheath,  l  B.  &  C.  531.    Verba  Bayley  J.  Ibid. 

(3)  Rex  r.  Bowness,  4  M.  &  S.  210.  qtusre  tamen.  The  other  judges 
dedded  the  case  upon  a  di^rent  ground,  see  post.  See  also  Lord  EI* 
lenborongfa's  opinion.  Rex  v,  St.  John^s  Glastonbury^  1  B.  &  A.  481. 
post,  28.  (3;. 

(4)  But  see  post,  and  the  opinion  of  Lord  Renyon  Ch.  J.,  Rex  v.  South 
Lymi,  5  Term  Rep.  667. 

(5)  Rex  9.  St.  Michael's  in  Coventry,  15  East,  567.  and  the  cases 
cited,  post,  sect.  ir.    / 
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Rendoioe  to         Whatcfver  doobto  might  hAre  existed  ibnnerly,  it  has 
^^  *  been  recently  decided,  that  the  same  constmction  should 

prevail  upon  the  certificate  act  (1)  as  on  IS  &  14  Car.  II., 
although  it  uses  the  more  precise  terms,  *<  unless  he  <Mr  th^ 
shall  really  and  bond  Jtde  take  a  lease  of  a  tenement  of 
the  value  of  102.,"  &c  For  it  is  obvious,  that,  in  construing 
these  words,  reference  must  be  had  to  the  former  statute  to 
supply  the  word  <^  yearly,''  which  b  wanting  in  this  sta^ 
tnte ;  and  in  like  manner,  the  words  of  the  second  brandi 
of  this  i  clause,  ^^  Execute  some  annual  office  in  such 
parish,''  &c.  have  been  construed  with  reference  to  S  &  4 
W.  &  M.  c.  11.  s.  6.  to  require  the  service  of  the  office  finr 
an  entire  year  (S).  No  case  has  been  found  in  which  the 
statutes  received  a  diffisrent  construction,  either  as  to  the 
nature  of  the  tenement  or  the  taking  thereof;  and  Liord 
Mansfield  says  (S),  that  the  two  acts  are  to  be  considered 
together,  being  in  jpari  materid.  (4) 

Tikfaagljy  Previous  to  this  case,  it  had  been  decided  to  be  suffi- 

P"'^  *  cient  if  there  was  a  taking  by  a  parol  for  a  year  (5\  or 

a  lease  at  will.  (6)  It  was  doubted  in  one  case  (7)y 
whether  taking  a  lease  by  parol  for  seven  years  would  con« 
fer  a  settlement,  as  being  void  for  the  whole  time,  by  the 
statute  of  fitiuds*  (8)  But  this  opinion  was  ill*founded,  for 
the  act  declares,  that  such  leases  shall  have  the  force  and 
eflfect  of  leases  at  wiU,  which  we  have  already  seen  vnll 
confer  a  settlement;  and  it  has  been  decided,  that  a  parol 
lease  for  more  than  three  years  enures  as  a  tenancy  from 
year  to  year,  for  that  which  was  considered  as  a  tenancy  at 


(1)  8&9W.III.  Cll. 

(2)  Rex  V.  Tlttleworth,  Burr.  S.  C.  238. 

(3)  Rex  V.  Shenstone,  Burr.  S.  C.  474. 

(4)  Rex  V.  Croft,  3  B.  &  A.  171. 

(5)  Cranley  v,  St.  Mary's  Gfuilford,  1  Stra.  502. 

(6)  Per  Eyre  J.  Ibid.    Per  Abbott  C.  J.,  Rex  «.  Croft,  supra  (4) 

(7)  Rex  V.  Littledean,  1  Stra.  555t 

(8)  29  Car.  XL  c.3.  8.1. 
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will,  when  the  statute  passed,  has  since  been  properly  con- 
stmed  to  enure  as  a  tenancy  from  year  to  year.  (1) 

The  law  respecting  settlements  of  certificat«sd  persons,  Confonmty 
under  9  &  10  W.  III.  ell.,  by  occupying  a  tenement  in  ^^c!«°Mid* 
the  certified  parish,  therefore  conforms  to  the  construe-  certificate  act. 
tion   in    ail    respects   which   the    13  &  14  Car.  II.  has 
leoeiTed ;  and  the  decisions  which  have  obtained  in  one 
<if  these  cbsses  of  settlement,  may  be  considered  as  au- 
thorites  applicable  to  the  other.  (2) 

In  considering  this  species  of  settlement,  it  is  necessary 
to  examine^  1st,  What  is  a  tenement  within  the  meaning 
of  the  act  2d,  Its  value.  Sd,  The  occupation,  or  com*^ 
ing  to  settle  thereon.  4th,  The  residence.  5th,  The 
proo&  necessary  to  support  the  settlement. 


Sect.  II. 
Of  the  Kind  of  Tenement ;  and  herein  of  uniting  tenements^ 

The  consideration  of  what  shall  be  considered  a  tene-  Dmsion  of 
ment  upon  which  a  person  can  come  to  settle  admits  of  ^ibject. 
a  two-fbld  division.  1st,  What  sort,  or  kind  of  things 
are  comprehended  within  the  term  tenement.  2d,  How 
&r  the  tenement  must  be  situated  within  the  parish  where 
the  settlement  is  claimed,  and  whether  two  or  more,  when 
occupied  together,  come  within  the  meaning  of  that  term 
as  applied  in  IS  &  14  Car.  II.  c.  12. 

1st,  As  to  the  several  sorts,  or  kinds  of  things  real,  com-  TenemeDts, 
prehended  under  the  word  tenement.  Sir  William  Black-  ^^t. 
stone  observes,  that, 


(1)  Clayton  v.  Blakely,  8  Term  Rep.  3.  and  see  Doe  ex  dem.  Rigge  v* 
Bdi,  5  Term  Rep.  471. 

(s)  See  Ivinghoe  «.  Stondiridge,  1  Str.  265.  where  the  certificated 
maapurdiafied  an  estate,  poit* 
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*^  Land  comprehends  all  things  of  a  permanent  substan- 
tial nature;  being  a  word  of  very  extensive  signification* 
Tenement  is  a  word  of  still  greater  extent,  and  though  in 
its  vulgar  acceptation,  it  is  only  applied  to  houses,  and 
other  buUdings,  yet  in  its  original,  proper,  and  legal  sense, 
it  signifies  any  thing  that  may  be  holdenj  provided  it  be  of 
a  permanent  nature ;  whether  it  be  of  a  substantial  and 
sensible,  or  of  an  unsubstantial,  ideal  kind.  Thus,  liberum 
tenementum,  bank  tenement,  or  fii^ehold,  is  applicable^  not 
only  to  lands,  and  other  solid  objects,  but  also  to  offices, 
rents,  commons,  and  the  like :  and,  as  lands  and  houses 
are  tenements,  so  is  an  advowson  a  tenement;  and  a  fi'an- 
chise,  an  office^  a  right  of  common,  a  peerage,  or  other 
property  of  the  like  unsubstantial  kind,  are  all  of  them, 
legally  speaking,  tenements.^'  (1) 

How  used  in         The  legislature  seems  to  have  applied  the  word  in  IS  & 
w  &  14C.II.  24  Car.  11.  in  what  the  learned  judge  just  quoted,  calls  the 

vulgar  sense,  and  to  have  intended  it  to  signify  houses 
and  buildings,  in  which  persons  could  come  to  dwell  and 
settle.  (2) 

PwrtB  of  Part  of  a  house  is  a  tenement  in  this  limited  sense  of 

^^'^*''  the  word.       Thus  a  first  and  second  floor  unfurnished, 

there  being  only  one  door,  and  one  staircase  (3) ;  a  shop 

communicating  with  the  house,  butc^upied  separately  (4), 

have  been  hdd  tenements.  (5) 

Soon  obtained       But  the  term  obtained  a  more  extended  construction 

stroction.        per  annum  is  the  foundation  of  the  settlement,  and  whe- 
ther the  party  pay  it  for  a  house  for  his  habitation,  or 

(1)  2  Black.  Com.  Book  ii.  chap.ii.  p.  16.  and  see  the  opinion  oC 
Lord  Kenyon  C.  J.  post,  14.,  that  **  any  thing  is  a  tenement  which  is  a 
profit  out  of  the  land.*' 

(s)  See  Rex  v.  Hollington,  3  East,  115. 

•  (3)  Rex  V,  St.  Georgc^s,  HanoYer-Square,  Burr.  S.  C.  692. ;  and  in 

Rex  V.  Whitechapel,  a  furnished  room  was  held  a  tenement.  2  Bott,  100. 

PL  146.  But  as  to  the  value  of  the  funuture,  see  post. 

Rex  V,  St.  Giles's  in  the  Fields,  Burr.  S.  C.  798. 
But  now  see  50  Geo.  III.  c.  50. 
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any  other  tenement,  which  brings  him  in  a  profit,  is  not 
material.  (1) 

It  has  been   holden   thereforei   that   a    water-mill  (2)  Tenements 
and    a  wind-mill,   although   it    had  no    place   of   resi-  wS-SSlT 
deoce  (3),  are  tenements  which  confer  a  settlement     So  &c 
also  a  rabbit-warren,  with  a  cottage  upon  it  (4),  although 
the  tenant  have  no  right  in  the  soil  of  the  warren,  except 
that  of  entering  upon,  and  killing  the  rabbits  there  (5),  is 
a  tenement. 

So  a  land-sale  colliery,  u  e.  not  the  mine  only,  but  the  Laod-nle 
stock  of  horses,  gins,  ropes,  and  other  things  necessary  for  ^     ^' 
w(Nrking,  is  a  tenement  within  the  statute,  provided  the 
mine,  and  engines  affixed  to  the  soil,  are  of  the  annual 
value  of  lOL  (6)     So  are  the  tolls  of  a  market  (7)  or  of  a 
bridge  (8),  as  also  tithes  (9).     And  not  only  land  (10)  but  Lindted  pro- 
a  limited  interest  in  its  profits  are  tenements ;  such  is  the  ™*  "^  ^""^ 
grass  and  aftermath  of  a  meadow,  taken  for  ten  months  (11). 
The  fogs,  or  after-grass  of  a  field,  taken  without  specifica- 
tion of  the  time  in  which  they  are  to  be  uplifted ;  these  give 
a  settlement  if  occupied  forty  days.  (12) 

(1)  KioTer  v.  Stone,  1  Str.  678.  • 

(8)  Evelyn  p.  Rentcorob,  2  Salk.  5^6. 

(3)  Rex  V,  Butley,  Burr.  S.  C.  107.  Rex  v,  Knighton,  2  Term  Rep. 
48.  poet. 

(4)  Kinver  v.  Stone,  ante  (l). 

(5)  Rex  V.  Piddletrenthide,  3  Term  Rep.  772. 

(6)  Rex  9.  North  Bedbum,  Cald.  452. 

(7)  Rex  V.  Chipping  Norton,  5  East,  279.  where  the  court  inclined 
strongly  to  the  opinion  on  the  authority  of  Lord  Coke,  Co.  Lit.  19.b. 
Webb's  case,  8  Co  466.  The  opinion  of  Lord  Kenyon,  Rex  v.  Piddle- 
trenthide, 3  Term  Rep.  755, 

(8)  Although  the  act  by  which  they  are  created  makes  the  shares  of 
the  proprietor's  personal  estate.  Rex  v,  Bubwith,  1  M.  &  S.  514. 

(9)  Rex  c.  Skingle,  1  Str.  100.  Powell  v.  Bull,  Cora.  Rep.  267. 

(10)  Rex  V.  Shenstone,  Burr.S.C.  474. 
(U)  Rex  V.  Stoke,  2  Term  Rep.  451. 

(12)  Rex  V,  Brampton,  4  Term  Rep.  348.  But  this  was  once  doubted; 
leeRex  o.  Minchinghampton,  2  Str.  874.;  and  the  opinion  of  Wright  J., 
Rex  9,  Lockeriey,  Burr.  S.  C.  318 :  also  of  Lord  EUenborough  C.  J., 
fiez  9.  Bowness^  ante,  5.  (s) 
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T^^ot%         Where  a  party  held  under  a  parol  agreement    the 

fishing  of  a  pond,  with  the  grates,  &c.  also  all  the  spear, 
sedge,  flags,  and  rushes,  growing  in,  and  about  the  said 
pond;  *^  he  held  a  tenement,  for  the  court  will  consider, 
that  the  fishery  and  soil  passed  together."  BuUer,  J. 
The  fact  of  letting  a  fishery  is  sufiicient,  and  we  must 
although  the  presume,  that  the  soil  passed  along  with  it:  thou^  I  am 
■o    on   pass,  y^^  ^^  means  ready  to  allow,  that  if  it  had  been  any  other 

kind  of  fishery,  it  would  not  have  given  a  setdement.  (1) 


Rushes  of  a 
pond. 


CatUe-gatCy 


Tenement 
must  be  of  a 
permanent 
nature. 


So  also  the  right  under  a  subsisting  parol  contract  for 
two  ponds,  or  the  rushes  and  flags  growing  therein,  which 
he  was  to  have  the  exclusive  right  of  cutting  at  his 
pleasure,  is  a  tenement  within  the  act.  (2) 

A  cattle^te  in  a  stinted  pasture  is  a  tenement,  for  it 
passes  by  lease  and  release,  and  cannot  be  devised  but  by 
the  statute  of  frauds  (8) :  As  is  the  going  of  so  many 
head  of  cattle  in  a  certain  common,  for  it  is  a  common 
m  gross,  which  is  a  matter  of  tenure.  Lord  Coke  says, 
that  a  prsecipe  will  lie  for  it  (4) 

But  as  a  tenement  must  be  of  a  permanent  nature, 
doubts  have  arisen  whether  particular  lettings,  although 
connected  with  the  profits  of  land,  were  not  rather  contracts 
for  the  occupation  of  personal  chattels,  than  a  demise  of 
the  produce  of  land. 


Master  of  job       John  Small  contracted  with  the  pauper's  &ther  to  supply 

**^S  ^"^"'S  him  S.  with  a  pair  of  coach  horses  for  a  quarter  of  a 
a  stable  from  *  * 

bis  employer,    year  at  22/.,  and  the  father  contracted  with  Small  for  a 

stable  belonging  to  Small,  and  was  to  pay  2/.  105.  a  quarter 
for  it.  Small  reserving  a  separate  stable  for  his  own  use. 
At  the  latter  end  of  the  fifth  quarter.  Small  threatened 


(1)  Rex  V.  Old  Alresford,  1  Term  Rep.  358. 

(2)  Rex  V,  All  Saints,  Cambridge,  l  B.  &  C.  25. 

(3)  Rex  V.  Whixley,  1  Term  Rep.  137. 

(4)  Rex  V.  Deningham,  7  Term  Rep.  671. 
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to  discharge  him,  but,  on  the  importunity  of  friends, 
agreed  that  he  should  continue  to  furnish  him  with  the 
pair  of  horses  at  20/.  only,  having  the  like  quarterly 
allowance  for  the  use  of  his  stables  as  before.  They  acted 
under  this  contract  for  several  years,  till  the  pauper's 
Other's  died :  who^  during  the  whole  time,  rented  and  lived 
in  a  tenement  of  6l.  a-year  in  the  parish,  but  was  never 
rated  eiAer  for  the  house  or  stables.  It  was  contended 
that  this  was  not  an  independent  contract  for  the  stables, 
but  a  deduction  from  the  price  of  the  job-horses,  on  ac- 
count oi  their  standing  in  Small's  own  stables ;  and  that 
no  rent  would  be  payable  when  the  job  was  at  an  end. 
But  the  court,  after  taking  time  to  consider,  thought  the 
agreement,  though  awkwardly  penned,  was  a  contract  for 
the  stable.  Mr.  J.  Aston.  There  can  be  no  doubt  but 
that  it  is  a  good  renting ;  suppose  the  master  had  paid  the 
servant  his  whole  wages,  might  not  he  have  brought  an 
acdon  for  the  occupation  and  use  of  the  stable?  (1) 

Al  covenanted  with  £.  to  let  and  demise  to  him  for  a  Renting  n 
year,  a  dairy  consisting  of  sixteen  cows,  with  the  dwelling-  '^^* 
house,  and  feeding  for  the  said  cows  on  twenty-one  acres 
of  clover  ground,  and  thirteen  acres  of  meadow  land, 
with  the  ^er-leaze  of  a  mead;  also  the  run  of  the  yard 
and  arshes  belonging  to  the  farm,  for  feeding  pigs,  and 
the  run  of  a  horse  with  the  cows.  Also  to  allow  him  the 
sherl  wheat  arising  from  the  com  growing  on  the  farm, 
and  provide  for  the  cattle,  when  wanted,  iSve  tons  of 
hay,  and  cause  ten  acres  of  the  clover  and  thirteen  of 
the  meadow  to  be  laid  up  at  Candlemas,  and  the  other 
deven  acres  of  clover  at  Lady-day :  to  put  the  house  in 
repair,  &c. ;  and  if  any  of  the  cows  shall  not  calve  before 
the  first  of  May,  the  landlord  to  allow  two  shillings  p^r 
week  out  of  the  rent  for  each  cow  until  she  is  delivered, 
and  what  is  reasonable  for  every  calf  wanting.  The  tenant 
to  pay  S/.  Ss.  for  every  cow. 


(1)  Rex  V.  St.  Margaret,  Fish-Street-Hill^  Burr.  S.  C.  677.    As  to  tht 
occopationof  servants,  see  post,  sect.  tv. 
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The  court  were  of  opinion,  that  this  was  not  a  tenement 
within  the  statute.  ^'  It  is  only  an  agreement  for  the  use 
of  the  cows,  and  the  feeding  of  them;  and  it  is  merely 
personaL  Here  is  no  interest  in  the  land  that  passes,  or 
was  intended  to  pass."  (1) 

But  this  decision  was  at  first  .questioned,  and  has  since 
been  over-ruled. 

22^^J^^  The  pauper  rented  in  Chaldon  Herring  a  dairy  of  thirty 
to  be  fed  in  cows,  some  at  SL  105.  and  others  at  51,  a  cow,  with  liber^ 
Ij^l^l^"^  P"*"  to  cut  furze  on  parts  of  the  farm  for  the  use  of  the  dairy 

only,  and  a  warren  to  kill  rabbits  for  his  prpfit,  called 
Grange  warren,  and  a  small  house  on  it  to  keep  nets  in  the 
same  parish,  of  the  same  man,  at  SOl.  per  annum.  The 
cows  were  to  feed  on  particular  grounds,  at  particular 
seasons  of  the  year,  as  is  usual  in  the  lettinir  of  dairies. 
The  pauper  and  bis  man  sometimes  slept  in  L  house  in 
Orange  warren.  The  pauper  had  no  right  in  the  soU  of 
i  the  warren,   except  that  of  entering  upon,   and  killing 

rabbits  there ;  the  person  of  whom  he  rented  the  warren 
constantly  depasturing  the  same,  and  ploughing  some  part 
thereof.  Lord  Kenyon,  C.  J.  If  we  were  now  called 
upon  for  the  first  time  to  make  a  decision  upon  this  statute, 
perhaps  I  should  have  some  difficulty  on  the  subject ;  but  the 
courts  have  put  a  liberal  construction  on  it  I  cannot  quite 
agree  with  the  determination  of  Rex  v,  Lockerly,  because, 
after  it  had  been  decided  in  so  many  cases,  that  an  incor- 
poreal hereditament  would  give  a  settlement,  I  should  have 
thought  that  that  case  would  have  received  a  difierent 
determination.  But  without  considering  that  case,  I  think 
that  the  pauper  took  a  tenement  in  Chaldon  Herring,  both 
by  renting  the  dairy  and  the  .warren.  Lord  Coke  says, 
XhsX prima  onsura  is  a  tenement;  then  the  dairy  was  a 
tenement ;  the  other  taking  was  also  sufficient ;  for  it  was, 
if  I  may  use  the  expression,  a  pernancy  of  the  profits  of 


(1)  Rex  V.  Lockerley,  Burr.S.  C.  315.  absent  Lee  C.  J. 
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the  land,  by  the  mouths  of  the  rabbits.  A  free  warren  is 
the  subject  of  a  fiunily  settlement;  a  praecipe  will  lie  for  it, 
and  the  renting  of  it  is  sufficient  to  give  a  settlement.  (1) 

And  in  a  later  case,  Rex  v.  Lockerly  was  expressly  over-  Rentii»  a 
ruled.  The  pauper  rented  of  Chapman,  under  a  verbal  daiT»«c. 
agreement,  twenty  cows  (being  part  of  the  stock  of  his  ^^ ' 
farm),  at  S/.  105.  a  cow  per  annum.  It  was  also  agreed,  as 
is  usual  in  such  contracts  in  the  county  of  Dorset,  that  the 
owner  of  the  cows  should  feed  and  support  them ;  and  for 
the  purpose  of  doing  so  in  the  best  manner,  that  such  cows 
should  depasture  in  certain  lands,  called  the  Cow  Leeze 
Grounds,  from  May-day  to  the  18th  of  September,  and 
after  that  time  in  certain  meadow  grounds,  which  are  kept 
for  that  purpose,  from  the  time  they  are  mowed;  and 
when  the  pasture  of  the  meadow  grounds  was  consumed, 
that  the  cows  should  be  kept  by  Chapman  in  some  other 
of  the  farm  grounds,  with  the  odier  cattle,  or  be  foddered 
in  the  fium-yard  with  hay  by  him.  The  land  called  the 
Cow  Leeze  was  to  be  laid  up  by  Chapman  at  Lady-day, 
and  not  fed  upon  by  any  cattle  whatsoever  until  May-day. 
Chapman  was  not  to  feed  any  other  cattle,  either  in  the 
Cow  Leeze,  or  meadow  grounds,  whilst  the  same  were  fed 
by  the  cows  rented  by  the  pauper;  but  the  hay  of  the 
meadow  grounds  was  taken  by  Chapman,  and  die  Cow 
Leeze  ground  fed  by  him  after  the  cows  had  quitted  it 
If  any  cow  did  not  calve  before  May-day»  or  died,  or  be- 
came barren,  or  sick,  an  allowance  was  to  be  made.  The 
pauper  was  not  boimd  to  repair  any  fence  in  any  ground 
in  which  the  cows  were  fed.  It  was  further  agreed,  that 
the  pauper  should  have  a  dwelling-house,  and  a  right  of 
feeding  a  mare  on  the  farm,  keeping  his  pigs  in  the  yard,  \ 

and  cutting  friel  for  the  use  of  the  dairy ;  but  he  had  no  other 
right  whfl^ver.  The  contract  continued  in  force  five 
years,  during  which  time  the  pauper  resided  in  the  said 
said  house  on  the  farm.  Lord  Kenyon,  Ch.  J.  It 
being  impossible  to  distinguish  this   case  from   Rex  v* 


(1)  Rex  V.  Piddletrenthide,  3  Tenn  Rep.  773. 
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Lockerly,  I  think  we  are  bound  to  deny  the  authority  of 
that  case,  and  to  substitute,  in  its  room,  a  better  exposition 
of  the  statute  of  Car.  II.  It  has  been  argued,  that  if  we 
decide  this  to  be  a  tenement,  we  shall  depart  firom  the 
words  of  the  statute ;  but,  in  this  case,  the  pauper  took  a 
Tenement  tenement;  emphatically,  a  tenement  Jny  thing  is  a 
^^*  tenement  nxMch  is  a  profit  out  qf  land.    In  order  to  take  a 

tenement,  it  is  not  necessary  that  the  party  should  have  a 
fee  simple,  or  fee  tail ;  any  minute  interest  in  land  is  parcel 
of  a  tenement.  Such  minute  interest,  indeed,  cannot 
be  entaOed,  but  aU  the  parcels,  when  consolidated  to- 
gether, may. 

Boattgatey  ftc.      A  beastgate  has  been  held  to  be  a  tenement ;  and  yet 

that  is  not  the  whole  land,  but  the  profits  of  the  land  to 
a  certain  amount  So  here  the  profits  of  these  lands  are 
to  be  taken  exclusively  by  the  cows  which  the  pauper 
rented.  If  the  cattle  had  been  his  own,  and  he  had 
rented  the  feeding  of  them,  that  would  unquestionably 
have  been  a  tenement ;  like  the  taking  of  the  pasture^  tbe 
hay,  and  aftermath:  and  I  think  that  these  cows  were 
the  pauper's  for  a  certain  period:  they  were  not  so  far 
his  own  that  he  could  have  sold  them,  but  they  were  his, 
that  he  might  use  them  under  the  contract  for  a  limited 
time.  And  this  was  not  the  less  taking  a  tenement^  became 
the  pauper  cmdd  only  efyojf  the  land  in  a  particular  mode  s 
for  in  many  farms  the  tenant  stipulates,  that  he  will  not 
depasture  sheep  or  horses  on  particular  grounds.  I  do 
not  see,  therefore,  why  this  is  not,  strictly  speaking,  a 
tenement;  for  the  pauper  had,  for  a  certain  part  of  the 
Exdosive  right  year,  the  exclusive  right  to  the  pasturage  of  these  grounds, 
of  pasturage,     to  be  taken  by  the  mouths   of  tlie  cattle.      The  other 

judges  concurred.  Buller  J.  adding,  By  the  very  terms 
of  the  contract,  no  other  cattle,  not  even  those  of  the 
farmer  himself,  were  to  be  fed  on  those  particular  grounds 
on  which  the  pauper's  cows  were  to  depasture ;  wherefore 
he  had  the  exclusive  possession  of  these  fields  during 
that  time.    This  goes  a  great  way  to  answer  the  difficult 
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stated  at  the  bar ;  for  as,  at  present,  it  seems  to  me^  that  if 
the  pauper  had  the  sole  possession,  or,  which  is  the 
same  thing,  the  sole  profits,  he  might  have  maintained 
trespass.  (I) 

And  in  conformity  to  what  was  thus  observed  by  Trespass  lies, 
Mr.  J.  BuUer,  leases  of  this  sort  have  been  held  such  a 
demise  of  the  soil  and  exclusive  use  of  all  the  grass  (that 
should  grow  on  the  closes,  particularly  enumerated  in  the 
lease)  to  be  taken  by  the  mouths  of  the  cattle,  as  to  entitle 
the  tenant  to  bring  trespass,  or  distrain  any  other  cattle  of 
the  lessor  for  doing  damage  there.  (2) 

In  the  foregoing  cases,  there  was  a  demise  in  effect  of  The  right  to 
the  exclusive  right  to  the  herbage  and  produce  of  the  soil  *''®J*^'*??^ 
for  a  limited  period*    But  a  right  to  take  the  herbage  by  exclusive. 
these  means,   in  common  with  other  persons,   and  that 
whether  the  cows  belong  to  the  party,  or  are  hired  for 
the  purpose,  is  equally  a  tenement  within  the  statute. 

The  pauper,  during  the  time  he  occupied  a  house  of  Renting  a 

the  annual  value  of  51  rented  the  ley  of  two  cows  fit)m  ^^'^^  \^^ 

^  mon  pasture* 

May-day  to  Michaelmas,  at  six  guineas,  in  a  large  pas- 
ture, containing  one  hundred  acres,  and  of  the  annual 
value  of  250/.  belonging  to  Mr.  Mundy.  The  pauper 
had  not  the  exclusive  pasture  of  the  land,  and  Mr.  M. 
was  under  no  restriction  as  to  what  cows  he  kept  in 
it.  Lord  EUenborough,  C.  J.  The  present  case  is 
nothing  more  than  a  common  in  gross,  which  has  been 
holden  to  be  a  tenement  within  the  statute.  (3)  Law- 
rence J.  In  Rex  V.  Piddletrenthide  (4),  Mr.  Justice 
Buller  states,  that  the  question,  in  cases  like  the  present, 
is  this,  whether  or  not  it  be  a  contract  to  receive  profits 
out  of  land?  If  that  be  so,  it  determines  this  case;  for 
here  the  cows  were  the  pauper's  own,  and  the  contract 

(1)  Rex  r.  Tolpuddle,  4  Term  Rep.  671. 

(2)  Burt  V,  Moor,  5  Term  Rep.  329. 

(3)  Rex  V.  Dersinghamy  ante,  10.  (4). 

(4)  Ante,  13.(1). 
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which  was  for  the  pasturage  of  them  was,  to  use  the 
words  of  Lord  Kenyon  in  the  same  case»  a  contract  for 
the  pernancy  of  the  profits  of  the  land,  by  the  mouths  of 
the  cattle.  (1) 

Prmlege  of         The  pauper,  under  a  verbal  agreement,  rented  and  paid 
auUu^acow  gj,.  ^^  j^j^.^  ^^^  privilege  of  milking  two  cows  belonging 

tared  on         to  R.,  at  5s.  6d.  per  week  each  cow,  for  forty  successive 
owner's  fiurm.    ^eeks,  and  the  cows  w^ere,  by  the  terms  of  the  agreement, 

to  be  depastured  by  R.  on  his  &rm  at  Norton,  in  com- 
mon with  his  other  cows ;  and  were  depastured  on  such 
lands  of  the  &rm  as  R.  thought  proper.  The  pauper 
never  went  on  the  lands  to  fetch  them,  but  they  were 
brought  up  to  the  fold  with  the  other  cows  of  R.  to  the 
fold  yard.  Lord  EUenborougb,  C.  J.  There  is  no  solid 
distinction  between  R.  r.  Hollingworth  and  this.  There, 
the  pauper  had  only  hired  the  depasturing  of  his  own 
cows,  in  common  with  the  cattle  of  the  owner,  on  certain 
land:  here,  he  hired  the  cows  themselves,  which  for 
this  purpose  are  the  same  as  his  own,  together  with  their 
depasturing  in  common  with  the  owner^s  other  catde  upon 
a  certain  farm,  all  included  in  one  contract  If  the  cows 
had  been  the  pauper's  own,  this  case  would  have  been 
identically  the  same  as  the  former ;  but  that  &ct  was  no 
material  ingredient  in  the  former  case ;  for  the  cows  are  his 
own  for  the  time  he  hires  them.  (2) 

Joint  privilege.       The  pauper  for  two  years  resided  in  a  house  and  oc- 
^'  cupied  a  garden  in  D.  of  the  annual  value  of  8/.  185.,  and 

during  the  whole  time  he  and  one  J.  M.  jointly  hired  the 
milking  of  a  cow  in  the  following  manner:  —  The  pauper 
applied  to  E.,  at  whose  factory  he  and  M.  worked,  for  the 
milking  of  a  cow  betwixt  them.  E.  referred  the  pauper 
to  his  agent  H.  to  agree  for  the  cow,  and  H.  agreed  they 
should  have  the  cow  for  the  season  for  9L     The  parti- 


(1)  Rex  V.  Hollington,  5  East,  1 17. 

(s)  Rex  V.  Stoke  upon  Trent,  10  East,  496.  and  see  Rex  v,  Minster, 
3  M,  &  S.  276.  and  many  cases,  post,  sect  iv. 
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ciilar  caw  was  pointed  out,  and  was  at  that  time  upcm  a 
large  fimn  occupied  by  E.  Nodiing  was  said  as  to  how 
or  where  the  cow  should  be  fed,  more  than  H%  said  that 
£.'s  farming  nan  would  inform  the  pauper  cm  what  pas* 
ture  the  cow  would  be  fed  and  milked,  and  he  did  inform 
him,  and  so  from  time  to  time  when  the  pasture  was 
changed,  that  he  might  know  where  to  go  to  milk  her* 
The  cow  was  grazed  on  E.'s  pasture  on  the  same  farm  for 
the  whole  of  the  two  seasons,  with  other  cows  which  were 
let  in  the  same  way  to  other  workmen  of  £.'&,  and  with 
other  cattle  belonging  to  him.  The  pauper  and  his 
partner  always  milked  the  cow  during  the  whole  of  four 
sucoessiTe  seasons,  and  they  were  always  grazed  on  E.'s 
&rm  in  the  same  way.  Her  summer-pasturage  was  of  die 
value  of  5/.  for  each  season.  The  court  were  of  opinion 
that  the  value  of  10/.  necessary  to  enforce  a  setdementwas 
made  up  by  the  contract  ndiich  the  pauper  entered  into 
for  hiring  the  milking  of  a  cow  in  the  manner  stated.  It  * 
was  a  contract  for  the  milking  of  a  cow  which  should  be 
pasture-fed  during  the  season,  either  upon  land  of  the  farm 
in  the  parish  where  the  parties  contracted  and  were  resid* 
ing^  or  at  least  within  a  omvenient  distance  of  it,  in  order 
that  the  pauper  might  have  a  convenient  opportunity  to 
milk  the  cow.  It  was  to  be  understood  that  when  the  cow 
was  to  be  milked  on  pasture-ground  that  she  was  also  to 
be  fed  there.  Nothing  could  be  meant  by  changing  the 
pasture  but  for  the  pupose  of  her  being  fed  on  fresh 
pasture.  If  the  owner  had  fed  the  cow  cm  dry  food  or 
grains  instead  of  pasture,  it  would  have  been  a  breach  of 
the  contract.  ( 1 ) 

These  cases  were  finally  considered,  and  the  law  setded 
in  the  followii^  dedsicm :  •— 

A  married  man  ifas  hired  by  a  yearly  hiring  as  a  Pasture  of  two 
confined  labourer  in  husbandry,  into  the  parish  of  C.  He  Jf^JjJ.^'' 
had,  according  to  his  agreement,  a  rood  of  potatoe  land 

(1)  Rex  1^.  Darley  Abbey,  14  East,  280. 
TOIm  II,  c 
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and  the  keep  of  a  cow  on  his  master's  land :  the  cow  was 
instead  of  so  much  money  for  wages.  The  pauper  re^ 
mained  in  this  service  eleven  years.  One  year  his  cow 
&iled  in  milk;  on  which  accoimt,  through  the  kindness 
of  his  master,  and  not  in  consequence  of  any  bargain,  the 
pauper  had,  in  place  of  the  former  cow,  two  heifers  kept 
for  him  by  his  master,  on  his  master's  land,  for  about 
eleven  months.  The  potatoe  land  and  keep  of  the  two 
heifers  were  together  of  the  value  of  10/.  per  annum  and 
upwards,  but  the  potatoe  land  and  keep  of  one  cow  were 
below  that  value.  « 

Upon  which  case  the  Chief  Justice  pronounced  the  fol- 
lowing judgment :  — 

Abbott,  C.  J.  This  case  was  argued  before  us  in  the 
course  of  the  present  term.  We  are  all  strongly  impressed 
with  the  inconvenience  of  considering  a  settlement  to  be 
gained  under  circumstances  like  the  present,  and,  under  that 
impression,  we  thought  it  right  to  consider  the  subject  before 
we  delivered  our  judgment.  We  have  done  so.  But  we  find 
the  law  so  firmly  established,  that  a  perception  of  the  pro- 
fits of  land  by  the  mouths  of  cattle  is  a  tenement  within  the 
meaning  of  the  statute,  and  that  an  occupation  of  such  a 
tenement  of  the  yearly  value  of  10/.  will  give  a  settlement, 
whether  the  rent  be  paid  in  money  or  in  labour,  and  even 
if  the  occupation  be  gratuitous,  and  no  rent  paid,  that  we 
do  not  thinly  ourselves  at  liberty  to  unsettle  this  doctruie  ; 
and,  consequently,  we  are  of  opinion,  that  a  settlement  was 
gained  in  Calcethorpe,  and  that  the  present  rule  must  be 
made  absolute.  The  inconvenience  is  retrospective  only : 
the  law  so  far  as  it  regards  a  case  of  this  kind  being  alter- 
ed by  the  statute  59  G.  3.  c.  50.  So  that  no  person  need 
now  abstain  from  such  an  act  as  is  disclosed  in  this  case, 
through  the  fear  of  bringing  a  burthen  upon  his  parish. 
Order  of  Sessions  quashed.  (1) 


(1)  Rex  r.  Benmworth,  Easter,  5  Geo.  IV.  in  MSS.  B  &  C. 
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But  to  constitute  a  tenement,  there  must  be  a  profit  is-  Contract  to 
suing  out  of  the  land  itself.     A  contract  to  feed  cows  o^n  the"and.' 
generally,  under  which  they  might  be  fed  with  green  tares 
bought  in  the  market  (1),  or  to  feed  them  on  hay  in  a  straw 
yard,  would  not  be  a  tenement  within  the  act.  (2) 

The  pauper  rented  inter  alia  the  milk  of  a  cow  to  be.  Contract  to 
kept  by  the  owner :  her  keep  made  up  the  necessary  value  ^^^  ^^^*^  ^^ 
of  10/.,  and  she  was,  in  fact,  pasture-fed ;  but  it  was  held, 
that  as  it  did  not  appear  to  have  been  made  matter  of  bar- 
gain, that  she  should  be  pasture-fed,  hiring  her  milk  was 
not  necessarily  taking  a  tenement,  and  the  order  of  sessions 
allowing  the  setdement  was  quashed.  (S) 

The  pauper  was  to  have  18/.  a  year  wages,  and  his  Contract  pas- 
master  was  either  to  find  him  two  cows,  or  the  pauper  to  tu^e-food,  but 

.        noton  produce 
provide  himself,  and  feed  them  on  his  master's  farm  during  of  particular 

the  year.  The  master  found  one  cow,  and  the  pauper  an-  ^^°^' 
other,  which  were  both  fed  during  summer  on  the  master's 
pasture,  and  kept  in  his  straw  yard  and  fed  on  hay  grown 
upon  his  lands  during  winter.  The  summer  and  winter 
feed  was  worth  10/.  105.  per  anmtmy  but  the  former  only 
5/.  5s. :  he  was  held  not  to  gain  a  settlement.  For  the  mas- 
ter was  only  bound  by  the  terms  of  the  contract  to  feed  the 
cattle  during  the  year  upon  the  farm,  according  to  the 
usual  mode ;  that  is,  during  summer  upon  the  pasture,  and 
during  winter  in  the  hay-yard.  The  right  to  feed  cattle 
for  a  period  of  the  year,  when  they  are  usually  pasture-fed, 
by  eating  growing  produce  of  the  land,  is  a  tenement ;  but 
the  right  to  feed  cattle  upon  dry  food,  not  necessarily  a 
part  of  the  produce  of  any  .particular  land,  is  not  a  te- 
nement. (4) 

(l)  Per  Lawrence  J.,  Rex  v.Tisbury,  Mich.  45  Geo.  III.  with  which 
Lord  EUenboroagh  C.  J.  thus  agrees:  "  If  indeed  the  cow  might  under 
"  this  contract  have  been  fed  elsewhere  on  grain  or  hay,  the  conse- 
"  qoence  would  follow  that  this  was  not  a  taking  of  a  tenement."  Rex 
9.  Darley  Abbey,  14  East,  28S. 

(9)  Rex  e.  Sutton  St.  Edmund's,  1  B.  &  C.  541. 

(3)  Rex  V.  Oswald  Twissell.  Reported  by  Bayiey  J.  in  Rex  v.  Slltton 
St.  Edmund's,  1  B.&C.  558. 

(4)  Rex  V.  Sutton  St.  Edmund's,  l  B.&C.  656. 

e  S 


so 
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The  going  of 
thirty  sheep 
with  his  mas- 
ter's flock. 


A  local  privi- 
lege. 


Freeman's 
right  of  com- 
mon. 


A  married  mail  was  hired  by  the  year  as  a  shepherd,  to 
have  a  house  and  garden  rent  free,  7^.  a  week,  and  die 
going  of  thirty  sheep,  with  his  master*s  flock,  as  wages.  It 
was  observed  (1)  to  be  probable,  that  the  sheep  were  fed 
upon  growing  produce  to  the  value  of  10/.  per  annum ;  but 
as  it  was  not  any  part  of  the  original  bargain  that  they 
should  be  so  fed,  it  falls  expressly  within  the  two  preceding 
cases,  akid  is  not  sufficient  to  confer  a  settlement.  (2) 

Als6  a  right  to  the  enjojrment  of  a  local  privilege  or 
franchise  does  not  constitute  a  tenement,  or  render  the 
party  irremovable,  so  as  to  confer  a  settlement 

A  case  found  that  the  town  of  Alnwick  is  an  ancient 
borough,  and  the  freemen  of  Alnwick  are  a  body  corpo- 
rate by  prescription,  by  the  name  of  the  Chamberlains, 
Common  Council,  and  Freemen  of  Alnwick.  The  fi'eedom 
of  the  town  is  acquired  by  descent  or  servitude,  or  is 
granted  upon  the  recommendation  of  the  common  council. 
F.  the  pauper  is  a  freeman  by  descent,  and  had  been 
admitted  to  his  freedom  twenty-five  years  before  die  order 
of  removal  ITie  Duke  of  Northumberland  is  lord  of 
the  manor  and  borough  of  Alnwick,  and  the  forest  of 
Haydon  or  Alnwick,  or  Alnwick  Moor,  lies  within  the 
manor;  the  soil  and  royalties  being  vested  in  the  lord. 
Tlie  pasturage  of  the  moor  is  of  considerable  value,  and 
the  freemen  of  Alnwick,  and  no  others,  are  entided  to 
common  of  pasture  thereon ;  each  freeman  being  entitled, 
when  resident,  but  not  otherwise,  to  the  pasturage  of  stints 
t>f  his  own  cattle,  that  is  to  say,  five  cows,  or  twenty-five 
sheep.  The  freemen  have  also  a  right  to  dig  and  cut 
peats,  furzes,  and  bushes,  upon  Alnwick  Moor,  for  their 
own  use,  and  to  get  limestones,  slates,  and  freestones  in  the 
open  quarries  of  that  moor;  they  have  the  privilege  also  of 
setting  up  their  stalls  in  the  market-place,  without  paying 
any  toll  or  stallage  to  the  lord,  and  of  having  their  children 


(1)  Per  Bayley  J. 

(2)  Rex  r.  Bardwell,  2  B.&  C.  161.;  and  see  Rex  r.  Shepdhem,?  D. 
&  R.  384. 
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educated  free  of  expence  at  the  town-scboo],  at  whicli 
school  two  of  the  children  named  in  the  order  were  placed 
at  the  time  of  the  removal.  The  question  stated  for  the 
consideration  of  the  court  was,  whether  the  rights  of  the 
pauper,  as  a  freeman  of  the  borough  of  Alnwick,  amount 
to  such  an  estate  ^  he  is  pot  legally  removable  from  under 
the  statute  13  &  U  Car.  IT.  ch.  12. 

Grose  J.  (1 )  I  confess  I  felt  some  astonishment  when  I 
read  this  case,  and  could  not  conceive  on  what  grounds  it 
could  be  contended  that  the  pauper  gained  a  settlement  in 
Alnwick.  The  question  is,  whether  he  was  a  person  re- 
movable from  his  own  estate?  But  what  estate  had  he? 
He  had  neither  land  nor  house.  But  then  it  is  said  he 
had  a  right  of  common ;  —  it  does  not,  however,  appear 
that  he  had  any  catde  wherewith  to  exercise  that  right* 
The  profit  a  prendre  or  easement  never  existed :  how  died 
can  he  be  said  to  have  been  resident  on  his  own?  In 
truth,  it  cannot  be  considered  as  a  residence  on  hia  own 
estate  sufficient  to  confer  a  settlement.  It  would  be  ridi^ 
culous  and  absurd  so  to  consider  it. 

Le  Blanc  J.  The  question  is  whether  it  appears  to  usr 
that  the  pauper  was  irremovable  during  any  period  of  his 
residence  in  the  town  of  Abiwick,  on  the  ground  of  being 
resident  on  his  own  estate.  Hie  argument  is,  that  he  was 
residing  on  his  own,  because  he  was  a  freeman  of  Alnwick, 
and  as  such  entitled  to  a  right  of  common  on  Alnwick 
Moor ;  and  thiy  right  of  common  is  said  to  be  a  tenement. 
But  I  think  this  is  not  in  strictness  a  right  of  common,  nor 
can  it  properly  be  said  to  be  a  tenement;  it  is  a  mere  fran- 
chise. The  argument,  however,  has  gone  the  length  of 
contending  that  suppose  it  to  be  a  franchise,  still  the  pau- 
per was  not  removable  from  it.  But  to  this  I  do  not  accede. 
In  the  case  of  a  freeman  of  a  corporation  having  a  right  of 
voting  far  the  election  of  the  mayor,  or  any  other  officers 


(1)  Lord  EUenborough  C.  J.  was  absent. 

c  S 
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belonging  to  the  corporate  body,  has  it  ever  been  dedded 
that  such  a  person  was  irremovable  in  respect  of  such  pri- 
vilege ?  Here  the  pauper,  as  a  freeman,  if  he  had  any 
cattle,  was  entitled  to  turn  them  on  the  moor.  This,  how- 
ever, was  a  mere  personal  privilege,  wholly  tmalienable, 
and  not  falling  within  the  legal  definition  of  a  right  of 
common.  Such  a  privilege  has  never  yet  been  holden  to 
be  a  tenement,  so  as  a  person  could  be  said  to  be  remov- 
able from  it  as  from  his  own.  It  is  a  strong  circumstance 
that,  notwiUistanding  the  existence  of  such  rights  in  dif- 
ferent parts  of  the  kingdom,  no  attempt  like  the  present 
has  hitherto  been  made.  It  appears  to  me,  therefore,  that 
this  does  not  fidl  within  the  purview  of  those  cases  which 
have  decided  that  a  party  is  not  removable  fi^m  his  own, 
and  which  doctrine,  I  admit,  has  been  extended  to  cases 
where  a  party  was  merely  residing  in  the  parish  in  which 
his  estate  was  situate,  and  not  upon  the  estate  itself.  (1) 

fiayley  J.  The  case  does  not  find  that  the  pauper  had 
any  home.  A  freeman  as  such  has  no  right  of  residence ; 
that  must  be  acquired  by  other  means.  Where  he  can 
obtain  a  residence,  there  as  freeman  he  is  entitled  during 
such  residence  to  have  cattle  on  the  common.  But  when 
lie  removes,  he  loses  this  right.  I  am  not  aware  of  any 
case,  in  which  a  privilege  of  this  description  has  been 
holden  to  be  sufficient  to  confer  a  settlement.  It  is  a  mere 
local  privilege,  and  attached  to  the  person  so  long  only  as 
he  is  resident.  From  the  frequency  of  these  rights  in  all 
corporations  in  the  kingdom,  settlements  must  have  been 
claimed  in  respect  of  them,  had  they  been  deemed  suffi- 
.  cient  for  that  purpose.  This  case  is  very  difierent  from 
the  cases  of  removal  from  landed  property.  (2) 

Contract  for         Upon  the  same  principle  a  contract,  whether  annual  or 

iiseof  machin-  otherwise,  for  the  use  of  machinery  affixed  to  a  tenement, 

eryconnected  .     .      • 

with  a  tene-      is  not  within  the  statute,  although  connected  vrith  a  limited 

meat.  ._»___^____^_^_— __^_^^^— __— _____^.^___^^_____________ 

(1)  Rex  V.  Houghtoii4e-Sp]iiig»  l  East,  247. 

(2)  Rex  V.  Warkworth,  i  Mwile  &  Sdw.  475. 
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use  of  the  building  by  a  right  of  working  therein,  or  even 
with  an  exclusive  occupation  of  part  thereof,  if  such  part 
is  not  of  the  annual  value  of  ten  pounds. 

Tlie  pauper  entered  into  an  agreement,  under  seal,  with  Renting  the 
B.  the  owner  of  a  corn-mill,  whereby  he  covenanted  S]|I^yj^^ 
with  B.  that  he  would,  with  horses  and  carriages,  at  his  corn. 
own  costs  and  charges,  from  25th  September,  1790,  to 
25th  March,  1795,  deliver,  at  the  corn-mill  belonging  to  B. 
weekly,  and  every  week,  three  loads  and  an  half  of  wheats 
at  the  least,  and  at  his  own  costs  and  charges  grind  the 
same  into  flour,  and  pay  to  B.  for  the  same  eight  shillings 
a  load,  at  times  stated  in  the  agreement  B.  covenanted, 
that  the  pauper,  during  the  continuance  of  the  articles, 
should  have  the  use  and  liberty  of  running  and  grazing  for 
his  horses  on  a  certain  meadow  therein  described,  and  also 
the  use  and  liberty  of  the  stable  and  cart-house  for  his 
horses  and  cart,  without  paying  any  thing  for  them.  B. 
further  covenanted,  that  he  would,  at  the  expiration  of  the 
articles,  again  take  all  and  singular  the  utensils  belonging 
to  the  corn-mill  at  a  fair  appraisement,  and  pay  the  pauper 
the  sum  they  should  be  appraised  at.  The  pauper  ground 
com  at  the  mill  for  two  or  three  years :  he  never  resided 
thereon  during  the  time,  but  in  a  cottage  in  the  parish, 
which  he  rented  at  S/.  185.  per  annum.  The  counsel 
abandoned  the  case ;  the  court  being  clearly  of  opinion, 
that  there  was  no  colour  to  construe  this  agreement  into 
the  taking  of  a  tenement.  (1) 

The  pauper,  by  trade  a  needle-maker,  worked  for  Webb  Renting  point- 
in  that  trade,  at  six  pointing  places  in  his  mill,  and  after-  ^j  „^e^ 
wards  Webb,  not  having,  in  general,  use  for  more  than  ment. 
four  of  them,  he  rented  of  Webb  two  of  the  pointing 
places  for  more  than  a  year,  at  the  yearly  rent  of  16/. 
But  he  was  to  do  all  Webb's  work  in  preference  to  that  of 
any  other  person,  although,  to  do  it,  it  might  be  necessary 
to  use  all  die  six  pointing  places.   No  two  particular  point- 


(i)  Rex  V.  Hammersmitby  8  Term  Rep.  450.  n. 

c  4f 
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ing  places  were  let  to  the  paiiqper,  but  he  might  have  the 
use  pf  any  two  he  pleased ;  but  work,  or  no  work,  Webb 
was  entitled  to  his  rent  of  16/.  a  year  for  them.  The 
pointing  places  are  frames  of  wood,  which  support  the 
iipindles  on  which  grinding  stones  turn,  which  are  moved 
with  great  velocity  by  means  of  leathern  straps  oommuni- 
eating  with  the  great  wheel  of  the  mill,  which  is  turned  by 
water*  The  pointing  places  are  placed  on  the  floor  of  the 
room,  and  at  each  end  of  them  a  man  sits,  and  the  needles  are 
pointed  by  being  pressed  against  the  grinding  stones.  The 
pauper  did  not  rent  any  room  in  the  mill,  nor  any  other  part 
of  it  but  the  two  pointing  places.  The  court  said  there  was 
no  pretence  for  calling  this  agreement,  to  work  in  a  mill, 
the  taking  of  a  tiuwrnent,  and  that  it  was  like  Rex  v.  Ham- 
mersmith. (I) 

The  exdunve       The  pauper  rented  three  runners,  for  scouring  needles, 

^wLSrilig*^  in  a  mill  belongmg  to  MUward,  and  a  packetting  room,  at 

needles,  &c.     the  rent  ci  one  shilling  per  packet  for  every  packet  of 

a  packetting     needles  scoured  thereat.    A  runner  consists  of  two  pieces 
room  at  iB.  per  ^ 

packet,  no  te-  of  wood,  each  about  five  feet  long,  and  eighteen  inches 

nement  broad:  one  of  them  is  fixed  with  screws  to  the  floor  of  the 

mill,  which  may  be  unscrewed,  and  removed  at  pleasure; 
the  other  is  moved  upon  it  horizontally,  backwards  and 
forwards,  by  means  of  a  piece  of  timber  fixed  thereto  at 
one  end  thereof,  and  which  communicates  at  the  other 
with  the  wheel  of  the  mill;  and  between  these  pieces  of 
wood,  needles  are  scoured  with  oil  and  emery  dust.  In 
mills  of  this  description,  there  are  usually  in  the  same  place 
several  different  runners,  worked  by  difiSsrent  workmen ; 
but  when  the  pauper  took  the  three  runners,  they  were  di« 
vided  by  a  partition  firom  the  other  runners  in  the  same 
mill,  but  the  partition  being  found  to  take  up  too  much 
room  was  removed,  and  the  pauper  slept  in  the  mill 
with  his  &mily  for  two  years.  He  at  first  worked  for  Mil- 
ward  only,  and  ailerwards  for  other  masters,  M.  not  hav- 
ing sufficient  employ  for  him.    No  other  workmen  bad 

(1)  Rex  9.  Dodderfailly  8  Term  Rep.  449. 
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«ny  right  to  use  the  runners  rented  by  the  pauper  without 
his  ccHisenty  bat  he  had  the  exclusive  right  to  use  them 
and  the  padcetting  room.     The  rent  which  he  paid  for  the 
runners,  and  a  cottage,  amounted  to  more  than  IQLper 
annusHu  It  was  endeavoured  to  distinguish  this  firom  the  fore- 
going case.  As  the  pauper  had  an  exclusive  possession  of  the 
particular  runners,  as  well  as  of  the  packetting  room  with 
which  the  runners  were  amnected,  thereby  adding  to  the 
value  o(  the  packetting  room  which  no  doubt  was  a  tene- 
ment.   The  pauper's  &mily  slept  there  for  a  time.     Alto- 
gether, therefore,  it  was  a  taking  of  part  of  the  mill.  Lord 
Kenyoa  C.  J.  There  is  no  distinguishing  this  from  the  case 
of  the  King  v.  Dodderhill.  (1 )   A  runner  is  no  more  a  tener 
ment  than  a  pointing  place  is  so.     It  might  as  well  be  said 
to  be  a  taking  of  a  tenement,  if  a  man  contracted  to  pound 
in  a  certain  mortar,  or  to  use  a  particular  grinding  stone  in 
a  mill.    It  is  not,  in  effect,  the  taking  of  a  part  of  the  mill 
as  a  tenant,  but  a  license  to  use  a  particular  part  of  the 
madiinery  of  it  for  the  purpose  of  manufactm^,  and  no 
odier  pnrpoae.  (2) 

The  pauper  took  from  the  owner  of  a  mill,  worked  by  a  A  standing 
steam-engine,  a  standing  place  in  a  room  for  a  carding  ma-  ^^^^  '"-di"^^ 
chine  of  his  own,  which  was  worked  by  the  machinery  of  machine,  no 
the  steam-engine,  and  fastened  to  the  floor  and  the  roof  of  tenement. 
the  room.     He  was  to  pay  his  landlord  20/.  a  year,  and 
agreed  with  him,  that  each  of  them  should  give  the  other 
three  months'  notice  to  quit.     Other  tenants  had  carding 
machines  in  the  same  room,  on  similar  terms,  and  they,  as 
well  as  the  owner  of  the  mill,  were  respectively  furnished 
with  keys*     This  was  held  not  to  be  a  tenement  upon  the 
autfaori^  of  the  foregoing  cases.     Lawrence  J.  This  case  is 
governed  by  those  of  Rex  v.  Dodderhill,  and  Rex  v.  Tarde*- 
bigg,  from  which  it  has  been  endeavoured  to  distinguish 
it,  by  saying,  diat  those  were  only  licences  to  use  certain 
iniM*hin<»y  belonging  to  the  owners  of  the  mills ;  whereas 
this  is  a  fairing  of  part  of  the  mill  itself;  because  it  cannot 


(1)  Ante,  94.  (2)  Rex  v.  Tardebigg,  i  East,  528. 
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be  supposed  that  the  pauper  contracted  for  a  license  to  use 
his  own  machine.  But  it  is  to  be  observed,  that  the  con- 
tract here  is  not  pretended  to  be  for  the  use  of  the  pauper's 
own  machine,  but  for  a  license  to  make  use  of  the  steam- 
engine  of  the  mill  by  applying  it  to  his  own  machine. 
Now  what  difference  can  there  be  between  a  license  to  use 
another's  machine  and  a  license  to  apply  the  partj^s  own 
machine  to  the  machinery  of  another's  mill  ?  But  it  is 
said,  that  the  pauper  contracted  for  the  standing  place  in 
the  room  where  the  machinery  was  to  be  put  To  be  sure 
he  must  have  a  place  to  stand  to  work  the  machine,  other- 
wise the  contract  would  be  absurd  and  nugatory:  but 
how  does  that  differ  from  a  general  license  for  him 
to  use  the  machinery  there?  Therefore,  on  this  plain 
ground,  that  the  contract  was  for  a  mere  license  for  the 
pauper  to  use  the  machinery  of  the  mill,  and  not  a  letting 
of  any  part  of  the  mill  itself,  I  am  of  opini<Hi,  that  no 
settlement  was  gained  by  renting  it.  Le  Bianc  J.  The 
substance  of  the  contract  was  for  die  use  of  the  machinery, 
and  not  a  hiring  of  any  part  of  the  room  in  the  milL  It 
was  a  hiring  of  the  use  of  the  mill-owner's  machinery,  as 
in  the  other  cases  referred  to ;  with  this  difference,  that  in- 
stead of  using  the  owner's  machine,  he  was  to  apply  his 
own  machine  to  the  moving  power  of  the  mill,  in  order  to 
enable  him  to  work  it  with  facility.  (1) 


Wtdter  having  A  pauper  engaged  himself  as  waiter  at  an  hotel.  He  had 
use  of  cellar,  ^^  privilege  of  the  tap,  &c.  for  selling  malt  liquors  there, 
of  the  tap.        and  for  holding  his  liquors  had  the  use  of  the  cellar,  which 

had  a  distinct  and  separate  entrance,  of  which  he  kept  the 
key.  He  paid  for  his  situation,  as  waiter,  the  tap,  and  cellar, 
sol.  per  annum ;  and  the  annual  value  of  the  cellar,  exclusive 
of  the  privilege  of  the  tap,  was  upwards  of  6/.  The  Court 
said,  that  there  did  not  appear  to  be  any  taking  of  the 
cellar  as  tenant,  but  the  use  of  it  was  only  a  privilege 
allowed  in  respect  of  the  prmcipal  thing,  which  was  the 
hiring  himself  as  a  waiter.     Before  a  party  can  be  said  to 

/  — —  ^ 

(l)  Rex  V.  Miller,  2  East,  189. 
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come  to  settle  in  a  tenement,  there  must  be  something  like 
the  taking  of  it  as  a  tenant  (1) 

2d.  As  to  how  far  the  settlement  is  affected  by  the  local  2«  Situation  of 
situation  of  the  tenement,  with  the  reference  to  the  parish  difierent  pa^ 
in  which  the  setdement  is  sought,  or  whether  two  or  more  rishes. 
when  occupied  together  come  within  the  meaning  of  a  tene- 
ment under  IS  &  14  Car.  II.  c.  12. 

It  is  decided,  that  an  entire  tenement  of  the  annual  value  One  tenement 
of  10^  and  upwards  may  be  situated  in  difierent  parishes,  jjl^igh^?'' 
In  this  case,  it  confers  a  settlement  where  the  occupier  re- 
sides, although  he  has   not  the  value  of  10^  a  year  in 
either  (2),  or  less  than  1021.  in  the  place  of  residence,  and 
considerably  more  in  the  adjoining  parish.  (3) 

These  determinations  proceed  upon  the  idea  that  the  Ground  of  the 
setdement  is  founded  upon  the  tenant's  abiUty,  which  is  to  determinaUon, 
be  measured  by  the  value  of  what  he  occupies,  wherever 
situated.  "  For  the  law  presumes,  that  a  person  capable 
to  be  entrusted  with  the  management  of  10/.  per  annum  is 
not  likely  to  become  chargeable,  but  is  able  to  maintain  him- 
9el£''(4) 

A  person  may  likewise  occupy  at  the  same  time  two  or  Different  tene- 
more  tenements,  situate  in  the  same,  or  in  different  pa-  "'^"g^J^J-^r- 
rishes.    It  seems  to  have  been  once  thought,  that  the  tene-  ent  parishes. 
ment  must  be  entire  to  confer  a  setdement  (5) 

But  it  is  now  setded,  upon  the  principle  already  men- 
tioned, that  distinct  tenements,  when  of  sufficient  conjunct 


(1)  Rex  V,  Seacroft,  2  M.  &  S.  472. 

(2)  Sooth  Sydenham,  v.  Lamerton,  1  Str.  57.  St.  John*s  o.  Amwell, 
1  Str.  529.  Elsted  v.  Holliburne,  2  Str.  849.  But  the  law  is  now  altered 
bj  59  Geo.  III.  c.  50. 

(5)  Rex  V.  Stapleford,  2  Bott,  114.  PL  159.  But  the  tenements  were 
disdnct  in  this  case. 

(4)  Per  Pftrker  C.  J.  South  Sydenham  «.  Lamerton,  ante  (2).  See 
abo  Rex  o.  Sandwich,  post.  28.  (2). 

(5)  See  the  opinion  of  Pkrker  C.  J.  ante  (4)i 
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value,  are  within  the  1S&  14  Can  IL,  and  that,  whether 
situated  in  the  same  (1),  or  in  different  parishes  (2),  or 
taken  at  different  times  (S),  and  of  different  landlords  (4)9  or 
held  by  distinct  titles^  as  by  renting  party  and  holding  part 
in  right  of  a  wife  (5) ;  residing  in  a  tenement  in  one  parish) 
of  which  possession  was  obtained  under  a  treaty  to  purchase, 
and  occupying  his  own  freehold  property  in  another  (6), 
they  give  a  settlement.  Also  it  makes  no  difference,  if  the 
tenements  are  of  distinct  kinds,  as  a  house,  a  meadow,  and 
a  catde-gate  (7),  a  messuage,  and  the  aftermath  of  a  mea- 
dow. (8)  No  more  is  necessary,  but  that  the  party  should 
be  a  lawful  occupier  to  the  yearly  value  of  10/.  during  a 
residence  of  forty  days.  (9) 

But  the  party  must  actually  occupy  the  premises  sought 
to  be  united :  for  an  occupation  as  tenant  in  one  parish 
cannot  be  coupled  with  an  interest  as  landlord  in  another. 

Dembed  free-       The  pauper  resided   in  F.,   in  a  house  of  the  value 

unite  with  oc-  ®^  ®^'  ®*'  P^  ^nnumj  and  during  his  residence  there  had  a 
cupied  lease-  freehold  estate  in  S.,  which  he  had  let  at  2L  IO5.  a  year. 
hold.  j^^  ^  j  jj^^  g^  ^  settlement ;  for  the  words  of  the  statute 

are,  *^  come  to  settle  in  any  tenement,"  which  have  been 
sufficiently  departed  from  already,  when  it  was  decided 
that  if  a  person  take  a  tenement  of  the  value  of  10/. 
a  year,  and  underlet  a  part,  he  will  thereby  gain  a  setde- 
ment;  but  the  ground  of  that  decision  was,  that  he 
had  credit  to  be  trusted  with  10/.  a-year.  Hear  the 
pauper  has  only  credit  for  a  less  sum,  viz.  eight  guineas. 


(1)  North  Nibley,  v.  Wooton-under-Edge,  Fol.  79. 

(2)  Rex  V.  Sandwich,  Burr.  S.  C.  44.  and  it  is  sufficient  also  to  avoid 
a  certificate,  Rex  v,  Stapleford,  2  Bott,  3  Ed.  214.  Rex  v.  Bowling, 
Burr.  S.C.  177.    Hertford  v,  Amweli,  l.Str.  599. 

(3)  lb.  and  Rex  v.  Newnhain,  Burr.  S.  C.  7S6,  post.  48. 

(4)  lb. 

(5)  Rex  V.  Donnington,  Burr.  S.  C.  744. 

(6)  Rex  V.  Culn]8tock,6  Term  Rep.  750. 

(7)  Rexw.  Whixley,  ante,  10. 

(b)  Rex  V,  Stoke,  ante,  9.,  and  various  other  cases. 
(9)  See  the  opinion  of  Grose  J.,  Rex  v,  Hooe,  4  East,  568.    But  see 
ante,  87.  (2.),  that  the  law  is  now  otherwise* 
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But  it  is  said,  he  had  propeky  of  his  own  elsewhere ;  of 
that,  however,  he  was  not  the  occupier.  It  is  sufficient  to 
say  that  the  cases  (1)  cited  are  not  like  the  present,  and 
that  there  is  no  case  which  seems  to  have  gone  the  length 
contended  for.  (i) 

And  it  has  been  further  held,  that  the  yearly  value  of  a 
freehold  purchase  under  SO/.,  and  of  land  occupied  as 
tenant,  can  not  be  tinited  so  as  to  give  the  occupier  a  settle«- 
ment,  although  the  aggregate  yearly  value  exceeds  10/.,  for 
15  8c  14  Car.  II.  must  refer  to  a  tenement  from  which  the 
occupier  would  be  removable  if  under  the  annual  value 
of  lOZ.  But  under  that  act  no  man  is  removable  from  his 
freehold,  however  small  its  value;  from  whence,  and  the 
language  of  9  &  10  W.  III.  c.  11.,  it  may  be  fairly  inferred 
that  13  &  14*  C.  11.  applied  to  leaseholders  and  not  to 
freeholders.  (3) 

By  the  13  Geo.  III.  c.  84.  s.  S^.  no  gate-keeper  of  any  13  Geo.  III. 
tampike  road,  or  person  renting  the  tolls  thereof,   and  q^^V 
residing  in  any  toll-house  belonging  to  the  trustees  of  the  or  toll-renter. 
road,  shall  thereby  gain  a  setdement  in  any  parish  or  place 
whatsoever.  (4) 

This  means,  that  no  person  of  this  description  shall  gain 
a  setdement  by  keeping  the  gate,  or  renting  the  tolls,  and 
residing  in  the  toll-house;  it  does  not  prevent  him  from 
acquiring  a  settlement  by  renting  a  tenement,   in  itself 


(1)  Rex  o.  Culmstock,  ante,  SB.  (6).  Rex  v.  Donnington,  ante  28.(5). 
(S)  Rex  r.  South  Bemfleet,  1  Maule  &  Selw.  154. 

(3)  Rex  V.  St.  John  Glastonbury,  1  B.  &  A.  481.    Sed  Holroyd  J. 

dissendent. 

(4)  The  90  Geo.  III.  passed  for  paving,  lighting,  watching,  and  regu- 
lating the  streets  of  Durham,  as  also  for  widening  the  streets  and  regu- 
lating the  markets;  and  commissioners  were  thereby  appointed  and 
empowered  to  appoint  persons  to  collect  tolls  for  carrying  the  above 
purposes  into  effect,  either  in  the  streets  of  D.,  or  if  it  should  appear 
more  expedient,  to  erect  two  turnpikes  and  toll-houses,  for  the  purpose 
of  coIiectiDg  then,  on  the  great  northern  road.    A  turnpike-gate  and 
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worth  above  \0L  a-year,  and  situated  in  the  same  parish 
where  the  gate  is.  (1) 

It  has  been  likewise  decided  that  the  act  neither  extends 
to  the  tolls  (2)  nor  toll-house  of  a  bridge  which  does  not 
appear  to  be  part  of  a  turnpike-road.  (2) 

54  G.  III.  The  54  Geo.  III.  c  170.  s.  1.  provides,  that  all  enact- 

RewaiineVocal  ^^^^  ®^^  provisions  contained  in  any  act  or  acts  of  parlia- 
acts,  altering  ment  since  the  commencement  of  the  reign  of  His  late 
settlements.       Majesty  George  the  First,  whereby  any  alteration  is  made 

in  respect  of  gaining,  or  not  gaining,  a  setdement  within 
any  particular  district,  parish,  township,  or  hamlet,  shall 
be  and  the  same  are  hereby  repealed;  and  that  all  and 
every  person  shall  be  deemed  and  taken  to  have  acquired 
and  to  acquire  a  setdement  in  eveiy  such  district,  parish, 
township,  or  hamlet,  by  any  ways  or  means  he,  she,  or 
they  would  or  might  have  done,  or  would  or  might  do,  in 
case  such  act  or  acts,  or  any  of  them,  had  not  been  made 
and  passed ;  and  notwithstanding  the  same  or  any  of  them 
are  or  was  in  force  and  operation. 


Sect.4.No8et« 
tlement  by  a 
prisoner. 


Sect.  4<.  That  no  person  shall  be  deemed  or  taken  to  gain 
any  settlement  by  reason  of  any  residence  within  any  dis- 
trict, parish,  township,  or  hamlet,  while  he,  she,  or  they 
shall  be  detained  or  confined  as  a  prisoner  within  any  such 
district,  parish,  township,  or  hamlet,  on  any  civil  process,  or 
for  any  contempt  whatsoever. 

toll-house  being  erected  on  the  road,  under  this  clause,  it  was  contended, 
that  the  lessee  acquired  a  settlement  by  residence,  notwithstanding 
13  Geo.  III.  c.  84.  sect.  56.^  the  tolls  being  collected  under  a  local  act, 
for  various  local  purposes,  and  not  for  the  repair  of  turnpike-roads,  to 
which  that  clause  was  confined.  But  per  Curiam^  there  is  no  difference 
in  effect,  though  the  appellation  of  turnpike-road  does  not  occur  in  the 
local  act ;  the  one  is  a  stone,  and  the  other  a  gravel  road ;  and  eveiy 
character  belonging  to  a  turnpike-road  belongs  to  this.  The  commis- 
sioners are  trustees  for  the  repair  of  the  roads,  and  the  case  is  within 
the  prohibition  of  the  general  turnpike-act.   Rex  v.  Elvet,  1 1  East,  95. 

(1)  Rex  o.  Denbigh,  Trin.  44  Geo.  III.  5  East,  35J. 

(8)  Rex  V.  Bubwith,  1  M.  &  S.  514.  Rex  v.  Duffield,  3M.  &  S.  247. 

(53  Per  Lord  Ellenborough  C.  J.,  Rex  v.  Duffield,  3  M.  &  S.  247. 
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Sect  5.  Enacts,  that  no  gate-keeperor  toll-keeper  of  any  ^^^  ^^^ 
tumpike»road  or  navigation,  or  persons  renting  the  tolls  and       *^  ' 
residing  in  any  toll-house  of  any  turnpike-road  or  naviga- 
tion, shall  thereby  gain  any  settlement  in  any  district,  pa- 
rish, township,  or  hamlet 

Sect.  6.  That  no  person  or  persons  shall  gain  any  settle-  House  of  cha- 
ment  in  any  parish,  township,  or  hamlet,  by  reason  of  any  ^^^^  iMtitu- 
residence  in  any  house  or  other  dwelling-place,  provided 
for  the  residence  of  such  person  or  persons  by  any  charit- 
able institution,  while  such  person  or  persons  shall  be 
supported  and  maintained  at  the  expense  of  such  charitable 
institution,  as  an  object  or  objects  of  such  charity. 


Sect.  III. 
Of  the  Value  of  the  Tenement. 

The  settlement  depends  upon  the  tenement's  being  of  Settlement 
the  annual  value  of  10/.  and  not  upon  the  amount  of  the  yafuTof  tene- 
rent,  where  rent  is  paid.     *^  If  a  man  hire  a  house  at  a  ment. 
small  rent,  and  pay  a  fine,  yet,  if  the  house  be  worth  10/. 
•per  anmany  it  makes  a  settlement."  (1)     But  if  it  be  under 
that  value  he  will  not,  although  he  takes  a  lease  of  it  at 
the  rent  of  15/.  per  annum,  without  fraud.  (2) 

But  rent  is  the  fair  criterion  of  value,  unless  the  tene-  Value  how 
ment  is  shown  to  be  worth  more  or  less;  and  the  annual  "'^""'^ 
value  is  alone  material.  (S)  Although  premises  let  by 
successive  weekly  lettings  might  yield  a  rent  within  the  year 
exceeding  10/.,  yet,  unless  they  are  of  the  value  of  10/.  to  let 
by  the  year,  the  tenant  is  not  entitled  to  a  settlement,  for  the 
13  &  14  C.  II.  expressly  refers  to  the  "  yearly  value."  (4) 


(l)  Per  Parker  C.  J.,  South  Sydenham  v.  Lamerton,  2  Bott,  1S8. 
Rl7i.  lb.  112.  PI.  156.  S.C.  Per  Page  J.,  Rex©.  Yokeford,  Burr. 
S.  C.  140.  Per  Aston  J.  Rex  v.  Llandverras,  Burr.  S.  C  571. 

(S)  Rex  V.  Llauegwad,  Mich.  59  Geo.  III. 

(3)  Rex  V.  Tissingion,  Burr.  S.  C.  499.  Rex  v.  Yokeford,  ante  ( 1 ).  Et 
vide  Rex  v.  Bilsdale,  Kirkham,  2  Bott,  136.  PI.  183. 

(4)  Rex  V.  Uellingley,  10  East,  41. 
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But,  on  the  other  hand,  if  the  tenement  be  actoally  worth 
102.  a*year,  and  a  tenant  occupy  for  a  shorter  period, 
paying  an  aliquot  part  of  the  value,  as  for  five  months,  pay- 
ing 4/.,  he  gains  a  settlement  (1)  And  the  value  may  be 
calculated  without  deducting  taxes,  rates,  and  charges 
usually  deemed  tenants'  taxes.  (2) 

Value  when  The  court  will  look  to  the  yeariy  value  of  the  tenement 

takeamate-      ^^  ^j^^  ^^^  ^^  pauper  comes  to  settle  upon  it,  without 

considering  by  what  means  it  became  of  that  value.  If 
the  value  is  increased  by  labour  bestowed  on  it  after  the 
letting  and  occupation,  that  cannot  be  taken  into  account. 
But  when  the  labour  has  been  bestowed  previously  to  enter- 
ing upon  the  premises,  so  as  to  make  the  land  fairly  worth 
the  rent  at  the  time  it  was  taken,  the  court  cannot  separate 
the  value  of  that  labour  from  that  of  the  land.  Thus,  where 
the  occupier  of  a  cottage  took  land  at  the  rent  of  8/.  from 

(l)  Rex.  o.St.6oto1ph\  Burr.  S.  C.  '574. 

(S)  Rex  9.  Framlinghaniy  Burr.  S.  C.  748. ;  where  the  paiq[)er,  being 
certificated,  took  a  public  house,  &c  at  the  yearly  rent  of  10/.  payable 
half-yearly;  and  it  was  agreed,  that  the  landlord  should  pay  all  parish 
rates  and  charges ;  and  it  was  further  stated,  that  in  case  the  tenant  had 
paid  the  parish  rates,  the  landlord  would  not  have  expected  to  be  paid, 
nor  would  the  tenant  have  consented  to  pay  the  sud  yeariy  rent  of  10/. 
for  the  premises.  This  was  held,  taking  a' tenement  of  the  yearly  value 
of  lO/.,  within  the  intention  and  meaning  of  the  act  of  parliament :  for 
it  turns  upon  the  credit  given,  and  here  the  credit  is  given  to  the  man  for 
10/.  a-year.  The  annual  value  of  the  tenement,  independent  of  the 
parish  rates,  was  not  found  otherwise  than  as  is  before  set  forth.  But 
the  counsel  on  both  sides  [Wallace  and  Dunning]  argued  upon  the  sup- 
position, that  the  annual  value  of  the  tenement,  deducting  the  taxes,  was 
less  than  10/.  This  was  the  case  of  settlement  gained  by  a  certificated 
person,  by  taking  a  lease  of  a  tenement  of  the  yearly  value  of  10/.  within 
9  &  10  W.III.  c.  1 1.  The  point  has  since  been  expressly  decided  upon 
the  authority  of  this  foregoing  case.  The  Court  observing  that  it  hav- 
ing been  settled  nearly  forty  years  ago,  in  Rex  v.  Framlingham,  that  the 
rent  reserved  (all  fraud  apart)  is  to  be  taken  as  the  -criterion  of  the  value 
of  the  tenement,  without  reference  to  the  payment  of  the  rates  and 
taxes  by  the  landlord ;  they  were  not  at  liberty  to  disturi>  that  opinion 
by  any  speculative  opinion.  The  tenant  may  be  said  to  obtain  credit 
for  a  tenement,  in  one  sense,  of  the  yearly  value  of  10/.,  and  the  decision 
is  not  5o  directly  against  the  words  of  the  act,  as  to  be  necessarily  wrong. 
Rex  V.  St.  Paul's,  Deptford,  13  East,  320. 
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Easter  to  October,  for  planting  potatoes,  and  the  ground  had 
been  dug  by  the  landlord,  without  which  it  would  not  have 
been  let  at  more  than  half  price,  it  was  held  to  be  of  the 
yalue  of  8/.  in  estimating  the  necessary  value  to  confer  a 
setdement  (1) 

A  pauper  while  he  rented  a  cottage  and  garden  in  S.,  of  Ground  let 
the  annual  value  of  4/.,  held  land  in  T.,  for  one  year,  at  the  ^"^P®*- 
rent  of  61.  lOs,  It  had  been  cropped  by  the  landlord  with 
clover  and  grass  seeds  previous  to  the  letting,  and  was  in 
consequence  thereof  worth  6/.  105.  for  that  year,  but  if  it 
had  not  been  so  cropped,  it  would  have  been  worth  only 
2L  5s.  He  gained  a  setdement.  For  he  occupied  a  tene- 
ment which  during  that  year  was  in  iact  of  the  value  of  10/., 
and  how  it  became  so  is  immaterial.  (2) 

Also  where  there  is  a  yearly  letting,  if  the  tenement  be-  Value  suffi- 
comes  of  the  annual  value  of  10/.  in  any  succeeding  year  ^^^  if  during 
during  the  tenancy,  it  seems  to  have  been  considered  as        ^^  ' 
sufficient.  (3) 

But  it  must  be  actually  worth  10/.;  a  mere  speculative  Speculadve 
or  potential  value  does  not  satisfy  the  statute.  A  house  ^f^^^  iniuffi- 
was  taken  at  10/.  a- year,  and  the  landlord  covenanted  by 
the  lease  to  make  certain  improvements.  The  sessions 
found,  that  the  improvements  were  not  made  during  the 
tenant's  occupation,  and  that  the  house  in  its  present  state 
was  worth  only  6/.  lOs. :  but  if  the  improvements  had  been 
made,  ^  it  might  have  been  worth  10/.''  The  tenant  gains 
no  settlement.  The  value  must  be  estimated,  as  at  the 
time  of  the  letting,  or  at  the  time  of  the  removal ;  and  it  is 
only  of  the  value  of  6/.  IO5.  at  both.  (4<) 

(1)  Rex  V.  Ringwood,  I  M.  &  S.  381.  Rex  v.  West  Cramore,  S.  P., 
where  the  ploughing  and  manuring  were  begun,  but  not  finished,  when 
the  teoant  took  the  land^but  were  completed  before  he  entered  upon  it. 
3  M.  &  S.  133. 

(2)  Rex  V.  Purley,  16  East,  126. 

(3)  Rex  0.  Bikdale  Kirkham,  ante,  31.(3),  which  seems  to  have  been 
a  tenancy  firom  year  to  year ;  and  is  in  law  a  new  demise  for  each  year. 

(4)  Soothwold  V.  Yoxford,  Burr.  S.C.  140.  s  Str.  lis?. 
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Land  must  be  of  different  actual  value  according  to  the 
period  when  it  is  occupied.  The  occupation  of  arable  land 
during  the  season  of  tillage  is  burthensome^  and  during 
that  of  harvest  is  alone  productive.  No  distinction  seems 
to  have  been  taken  as  to  the  actual  value  during  the 
particular  season  of  occupatioui  as,  for  instance,  whether  it 
be  for  forty  days  in  spring,  or  in  autumn,  provided  the 
tenauent  was  of  the  actual  value  of  10/L,  and  let  by  the  year. 

The  following  case  has,  however,  been  decided :  — 


Value  decreas-       A.  bought  at  a  public  auction,  on  the  1 2th  August,  fiwr 
^0^^       lots  of  oats  growing  in  one  field,  at  12/.  lOi.     They  ripened 

at  diflferesit  periods.  A.  began  to  reap  them  on  the  14tb 
September,  and  contmued  to  reap  and  cart  them  as  lliqr 
ripened,  between  then  and  the  8d  of  November.  He 
gained  no  settlemoit,  for  it  does  not  appear  that  there  has 
been  a  holding  for  forty  days  of  a  tenement  of  the  value  of 
10/L  a-year.  His  interest  diminished  in  value,  de  die  in 
diem,  as  he  cleared  the  land,  and  it  is  consistent  with  the 
statement  that  before  forty  days  from  the  12tfa  of  August, 
he  had  cleared  so  much  as  would  reduce  the  tenement 
below  the  yearly  value  of  10/.  (1) 

Must  be  ex-  Nothing  is  to  be  considered  but  the  worth  of  the  tene- 

^^'mT^i^^'  ment  itself,  without  reference  to  that  of  any  personal 
*  chattels  upon  it.    The  value  of  stock  on  a  tenement  is 
not  material.  (2) 

Ajbostwind*         The  pauper  took  a  tenement  at  &L  a-year,   and  the 
"""'*  greater  part  of  the  time  rented  a  piece  of  waste  ground,  of 

the  lord  of  the  manor,  at  the  yearly  value  of  ten  shillings 
and  sixpence,  upon  which  he  had  the  privilege  of  building 
a  post  windmill,  and  which  he  was  to  be  at  liberty  to 

(1)  Rex  V.  Bownefls,  4  M.  &  S.  2lo.  Lord  Ellenbofoiigh  C.  J.  pat 
the  case  on  the  ground  that  this  was  a  purchase,  and  not  a  rentii^mr  in 
any  way  a  holding  as  tenant,  and  that  therefore  no  settlement  was 
gained. 

(2)  Per  Lee  C.  J,,  Weston  v.  KirtoQ^post,  49.  («1) 
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remove  at  pleasure.  He  accordingly  built  a  post  windmill 
apon  that  ground^  at  the  expence  of  120/^  and  worked  it 
for  about  three  quarters  of  a  year,  but  rented  the  ground 
for  two  years  and  a  half,  the  greatest  part  of  which  time  the 
mill  was  standing  thereon.  The  mill  was  constructed 
upon  cross  traces,  laid  upon  brick  pillars,  but  not  attached 
at  fixed  thereto^  which  is  the  usual  mode  of  building  mills 
of  that  nature.  And  the  mill  was  considered  as  the  yro- 
perty  of  die  tenant.  He  let  it  for  a  quarter  of  a  year,  and 
afterwi^  sold  it  aa  a  chattel  interest,  and  it  was  taken 
away  by  the  purchaser,  without  any  interruption  of  the 
landlord ;  and  no  rates  were  ever  paid  or  demanded  for  it 
Lord  Eenyon,  C.  J.  There  is  no  doubt  that  the  taking 
of  a  windmill  attached  to  the  ground,  of  the  value  10/. 
a-year,  will  confer  a  settlement;  a  praecipe  will  lie  for  such 
a  windmill.  The  taking  of  a  rabbit  warren  was  also  held 
to  give  a  settlement,  because  it  was  a  tenement ;  and  so  in 
the  case  of  a  land-sale  colliery.  But  this  windmill,  as 
described  in  this  case,  is  nothing  but  a  chattel.  And  ii^  in 
({uestions  of  Otis  kind,  we  were  merely  to  consider  the 
ahi%  of  the  pauper,  without  at  the  same  time  con- 
sidering whether  he  rented  a  tenement,  we  should  aban- 
don the  statute  altogether,  and  the  decbions  upon  it.  It 
might  as  well  be  saic^  that  an  iron  malt  mill  would  give  a 
setdement  (1) 

Hie  pauper  rented  under  a  verbal  agreement,   from  A  dairy,  where 
Lady-day  till  six  weeks  after  Michaelmas,  two  cows,  at  1^^1,3^101 
the  rate  of  five  shillings  a  cow  per  week,  of  J.  G.,  who  was  but  that  of  the 
tenant  and  occupier  of  lands  in  M.     It  was  agreed,  that  j^^JJ^*^** 
J«G.  should  feed  and  support  them,  and  depasture  them,  more, 
and  no  other  cattle,  upon  certain  lands  therein  specified. 
^  But  the  said  lands  on  which  the  cows  were  so  depastured, 
were  not  of  the  annual  value  of  10/.     He  gained  no  settle- 
ment, not  having  rented  a  tenement  of  1 02.  a-year  value.    For 
the  principle  upon  which  the  renting  dairies  has  been  keld 
to  ooRfer  a  settbemrait  is,  that  it  is  a  contract  for  a  certain 
interest  in  the  land,  to  be  enjoyed  in  a  particular  manner; 

(I )  Hex  f^.  Lotidbnthorpe,  6  Term  Rep.  877. 
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and  that  alone  constitutes  it  the  taking  of  a  tenement  But 
the  value  of  the  cows  was  never  taken  into  consideration, 
as  forming  part  of  the  value  of  the  tenement.  (1) 

^^  ^°9  But  it  is  otherwise  where  the  value  of  the  land  is  raised 

withlandyfor  ^7  ^®  amount  of  things  erected  thereon  (2),  or  which  are 

part  of  the  so  connected  with  the  land,  as  to  iall  (in  l^^al  contemplation) 

value.  within  the  description  of  a  tenement*  (S) 

Land^e  col-       Thus,  in  the  case  of  the  land-sale  colliery  (4),  sudi 

erections  as  were  attached  to  the  mine,  might  be  con- 
sidered as  constituting  part  of  the  value  of  the  tene- 
ment (5),  but  personal  chattels  merely  leased  with  the  land 
would  not  (6) 

*  Rabbits  in  a         Likewise  a  thing,  moveable  in  its  nature,  may  be  attached 

to  a  tenement  as  an  accessary  (7),  so  as  to  constitute  a  part 
thereof,  and  go  to  the  heir  as  a  member  of  the  inheritance; 
in  which  case,  the  annual  value  of  such  things  are  part  of 
the  yearly  worth  of  the  tenement,  and  to  be  estimated  as 
such  in  questions  of  settlement  Thus,  although  cows  fed 
on  particular  lands  are  not  considered  as  increasing  the 
value  of  the  tenement,  u  e.  the  produce  of  the  land,  yet 
rabbits  in  a  warren  (8),  the  fish  of  a  fishery  (9),  and,  upon 
^  the  same  principle,  doves  in  a  dove-cot  (10),  which  are 

attached  to,  the  tenement,  and  would  go  to  the  heir  as  part 
of  it,  are  to  be  considered  as  augmenting  it^  value. 

(1)  Rexo.  Minworth,  2  East,  198. 
(S)  Per  Le  Blanc  J.  lb.  201 . 
(5)  Per  Lord  Kenyon  C.J.  lb. 

(4)  Rex  V.  North  Bedbum,  post,  57.(3).  But  it  appears  from  Mr.  Cal- 
decott's  report,  that  the  annual  value  of  the  mine,  distinct  from  the  extra 
val|ie  of  the  moveables,  as  estimated  in  a  schedule,  exceeded  lol. 

(5)  Ut  videtur  per  Le  Blanc  J.  Rex  v.  ^Gnworth,  2  East,  201. 

(6)  Ut  videtur  per  Lawrence  J.  lb. 

(7)  Hargr.  Co.  Lit.  8.  a.  n.  10.  Wentworth,  Off.  Ex.  Ed.  1676,  c  5. 
p.  75. 

(8)  Rex  V.  Piddletrentithe,  ante  9.  (5),  per  Lawrence  J.  Rex  v.  Blin- 
worth,  2  East,  201.  Co.  Ut.  n.  8.  a. 

(9)  Per  Lawrence  J.  Rex  «.  Minworth,  supra  (1). 

(10)  Co.  Lit.  8.  b. ;  and  possibly  also  deer  in  a  park. 
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Where  the  sessions  find,  that  the  amount  of  the  rent  WhenieMioiu 
paid  is  more  than  102.  per  annum^  the  court  will  conclude,  ^^°e  ^f  t]ie  ^ 
that  the  tenement  is  of  that  value,  although  it  is  stated,  demifledmove- 
that  some  personal  chattels  are  likewise  demised,  unless  '*^^' 
the  value  at  which  they  are  rented  is  expressly  stated.  (1) 
As  where  furniture  and  firing  were  found  for  a  room  let  by 
the  week  (2),  where  a  stock  of  horses,  gins,  ropes,  and 
other  things  necessary  for  working  a  land-sae  colliery,  were 
let  with  it  (3);  the  benefit  derived  firom  occupying  these 
moveables  was  not  considered  as  reducing  the  worth  of 
the   tenement   below  10/.,   nothing   being    found  as   to 
their  value. 

Where  a  tenement  is  taken  or  occupied  jointly  by  two.  Value  where 
and  is  of  the  value  of  20/.  a-year,  both  may  gain  a  settle-  *^2^  ^^' 
meat,  fi>r  the  moiety  occupied  by  each  is  of  the  value  of 
IQLper  annum.  (4) 

But  where  a  tenement  is  occupied  by  two  jointly,  and 
is  under  20/.  fr>year  in  value,  neither  can  acquire  one ;  and 
this  not  only  where  the  tenants,  after  taking  the  fiirm 
jointly,  pay  their  rents  severally,  divide  the  produce  of  the 
land  between  them,  and  stint  their  pastures  equally,  by  their 
several  flocks  (5);  but  also,  where  they  jointly  hire  and 
occupy  the  house  and  land,  and  jointly  till  and  sow  it,  and 
jointly  pay  their  rent  (6)     ^^  If  the  law  should  be  other* 

(1)  Vet  Buller  J.  Rex  o.  Wbitechapel,  S  Bott,  102.  PI.  146. 
(9)  Rex  9.  Whitechapely  nipra,  (1). 

(3)  Rex  V.  North  Bedbnm,  Gald.  452. 

(4)  Little  Tew  v.  Duos  Tew,  post,  50.  (1) 
(^  Croft  V.  GainsfordyS  Bot^  129.  PI.  172. 

{fi)  Harden  «.  Barham,  Burr.  S.  C.  511.  The  principle  is  the  same 
if  there  ii  a  joint  occupation  by  three  or  more,  and  the  tenement  does 
not  jfield  a  rateable  proportion  of  10/.  annual  nUue  for  each ;  none  ac- 
quire settlements.  For,  as  the  shares  are  equal,  none  occupy  to  the 
yearly  worth  of  \6L  The  words  of  the  act  are,  ''  If  any  person  or  per- 
^  sons  do  come  to  settle  in  any  tenement,"  &c.  So  that  this  is  perhaps 
the  only  case  in  which  the  court  has  not  gone  beyond  the  literal  inter- 
pretation of  the  statute  in  fiivour  of  settlements.  As  the  law  now  stands, 
if  two  take  and  occupy  a  tenement  jointly,  of  the  annual  value  of  16/. 
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wise^  the  inoamreniences  ftrising  from  it  would  be  into- 
leraUe ;  for,  if  forty  persons,  for  the  same  pmpose,  were 
to  rent  a  tenement  of  this  value,  each  of  diem  woidd  be 
entitled  to  a  settlement ;  the  manifest  des^  of  the  statute 
would  be  thereby  eluded,  and  the  parishes  would  be  loaded 
witbpoor,''(I) 


paying  rent 
unmaterial. 


Sbct.  IV. 

Of  the  Occupation^  or  coming  to  settle  upon  a  Tenement. 

Of  the  value     Where    a   settlement    is    claimed   by   a  tenement  of 

10^  per  annum  value,  nothitig  further  is  required  as  to  the 
occupation,  than  that  the  party  hold  poaaession  as  tenant 
by  lawful  means.  ^  The  sessions  have  no  occasion  to  go 
into  die  tide  of  the  lessor  at  all  (2),"  nor  into  the  con- 
ditions upon  which  the  person  occupies. 

This  constitutes  the  chief  distinction  between  settlements 
which  may  be  gained  by  occupying  a  tenement  of  lOL 
»*year,  and  those  to  be  acquired  by  estate.  The  vahie  of 
the  tenement  is  alone  material  where  the  annual  vahie  is 
10/.  nothing  else  being  necessary,  excqit  liiat  the  ocatapitst 
holds  by  a  lawful  tide  to  the  possession.  But  where  a 
settlement  is  claimed  by  estate,  the  interest  or  tide  of  the 
party  is  every  thing,  and  die  value  of  the  tenement  of  no 
importance  to  the  question  of  setdement,  except  in  cases 
regulated  by  9  Geo.  I.  c.  7« 

The  ability  to  pay  10/.  a-year,  and  die  credit  obtained, 
are  stated  in  some  cases  as  die  reasons  why  persons  occu- 
pying a  tenement  worth  10/.  annually  were  excepted  from 


neither  gains  a  settlement.  But  if  one  take  it,  and  underlet  to  the 
other,  part  of  the  premises  to  the  value  of  lo/.  a*year,  even  as  tenant  at 
will,  both  may  acquire  settlements.  See  the  opinion  of  Aston  J. Rex  v. 
Newnham,  post.  Llandverras  r.  Northop,  ante.  See  also  Rex  v.  South 
Bemfleet,  1  M.  &  S.  155.  ante,  29. 

(1)  Per  Eyre  C.J.  and  Reeve  J.  Croft  ».  Gunsford,  ante,  57.(5). 

(2)  Per  Buller  J.  Rex  v.  Old  Alresford,  ante,  10.  (l). 
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the  staCute.  But  these  considerations  have  been  deter<* 
mined  not  to  be  essential  to  this  kind  of  settlement*  ^*  If 
a  man  should,  out  of  kindness,  settle  another  in  a  tenement 
rf  l(tf.  per  annum  value,  receiving  no  rent,  yet  that  will  not 
alter  the  case."  (1) 

The  pauper's  brother,  commiserating  the  pauper's  family,  Premiscsgivcti 
gave  lum  a  closer  '*  to  enjoy  as  long  as  I  please,  and  to  be 
tidcen  when  I  please,  and  you  shall  pay  nothing  for  it*'' 
The  pauper  enjoyed  the  close  three  years,  the  brother 
paying  the  taxes,  the  tillage  was  done  by  his  horses  and 
servants,  the  crops  usually  sown  with  his  com,  and  the 
harvest  got  in  by  his  servants,  and  delivered  by  them  to  the 
panper.  The  pauperis  cattle  continued  exclusively  on  the 
land,  ezoq>t  when  the  brothel's  catde  were  put  there,  for 
the  purpose  of  ploughing  and  sowing  it.  Tliis  occupation 
conferred  a  settlement  under  the  statute.  (2) 

So  did  the  occupation  of  part  of  a  house  belcmging  to  a  Occupation  of 
near  reladon,  who  permitted  the  pauper  to  live  in  it  rent  ^ulnSofd ~ 
free.  The  house  consisted  of  two  separate  tenements,  one  the  dung. 
of  whioii  the  pauper  occupied  with  his  family,  together 
with  a  bam,  stable,  and  yard  appurtenant  He  never 
paid  any  rent  to  hb  relation  in  respect  of  them,  but  the 
relatioa  had  all  the  dung  and  manure  made  by  the  pauper's 
cattl^  aad  spread  it  upon  his  own  lands,  in  an  adjoining 
ptfriah.  This  person  occupied  a  tenement  within  the 
statute.  Per  Lord  Kenyon,  C.  J.  I  am  not  prepared  to 
say,  that  his  relation  could  have  turned  him  out  of  pos- 
session upon  a  day's  notice.  And  though  it  is  stated  in 
the  caa^  that  the  panper  paid  no  rent  in  money,  it  appears 
that  there  was  an  equivalent.  The  pauper  brought  all  the 
dung  and  manure  firom  his  other  tenements,  and  this 
idation  had  the  benefit  of  it.     Per  Lawrence  J.  I  diouM 


(1)  Per  Parker  C.J.  South  Sydenham  o.Lamerton.  1  Str.  57.  Per 
Lawrence  J.  post,  47. 

(9)  Rex  V.  Filloogley,  1  T.R.  458.  ante,  5.(1).  Per  Bayley  J.  Rex 
r.BardweU,  8  B.  &C.  161.  ante. 
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Of  the  Occupation^ 

have  no  doubt  that  a  landlord  Hiight  recover  on  a  qmniiim 
meruit^  on  such  an  occupation  as  the  present."  (1) 

The  pauper  resided  on  a  tenement  with  his  fiuher-in- 
law,  of  the  yearly  value  of  11/.  The  father-in-law  having 
received  six  months'  notice  to  quit,  died  three  montbs 
afterwards,  leaving  five  shillings  to  each  of  his  other 
children,  and  giving  the  rest  of  his  property,  and  stock 
upon  his  tenement,  of  the  value  of  upwards  of  40L  to 
the  pauper's  wife,  and  appointing  her  executrix.  The 
pauper  paid  his  brother  and  sister-in-law  their  l^cies. 
He  never  proved  the  will,  but  continued  to  occupy  the 
tenement  with  his  wife  for  three  months,  until  the  ex- 
piration of  the  notice,  and  paid  the  rent  His  children 
got  the  will,  and  tore  it  to  pieces.  Lord  Kenyoo,  C.  J. 
If  the  question  depended  on  the  tide  which  the  pauper 
claimed  under  the  will,  in  right  of  his  wife,  the  &cts  stated 
would  not  warrant  us  in  deciding  that  they  could  enforce 
any  right  under  the  supposed  will,  because  the  hct  of  there 
being  a  will  should  have  been  proved  in  a  different  man- 
ner. We  cannot  receive  any  other  evidence  of  there 
being  a  will  in  this  case,  than  such  as  would  be  sufficient 
in  all  other  cases  where  titles  are  derived  under  a  will; 
and  nothing  but  the  probate,  or  letters  of  administratioD, 
with  the  will  annexed,  are  legal  evidence  of  the  will  in  all 
questions  respecting  personally.  But  on  the  other  point, 
I  cannot  bring  my  mind  to  doubt  It  is  stated  that  the 
pauper  resided  for  more  than  forty  days  on  a  tenement  of 
more  than  the  yearly  value  of  10/.,  for  which  he  paid  rent 
Then  it  was  said  that  he  might  have  been  turned  out  by  some 
other  person  having  a  superior  right,  but  it  was  not  suggested 
who  had  any  better  title :  and  the  landlord  who  received 
the  rent  could  not  turn  him  out  Ashkurst  J.  In  order 
to  acquire  a  settlement  by  taking  a  tenement  of  lO^iaryear, 
it  is  not  absolutely  necessary  that  there  should  be  an  ex- 
press contract  for  the  tenement:  it  is  sufficient  if  the  tenant 


(1)  Rex  V.  Fritwell,  7  Term  Rep.  197.     See  Rex  r.  South  Bemfleet, 
I  Maule  and  Selw.  154.  ante  29.  (2). 
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reside  forty  days  on  a  tenement  of  such  a  value,  with  the 
pennission  and  consent  of  his  landlord ;  for  in  such  case 
the  law  implies  a  contract  BuUer^  J.  Supposing  there 
was  no  willy  and  it  were  necessary  to  go  beyond  the  implied 
contract  between  the  landlord  and  pauper ;  here  is  sufficient 
evidence  to  show,  that  all  the  parties  interested  consented 
to  the  pauper's  oondnuuig  in  the  possession  of  the  premises ; 
for  the  other  son  and  daughter  received  five  shillings 
each,  in  lieu  of  all  their  right  and  claim  to  their  father's 
property.  (1) 

The  pauper,  an  elder  brother,  at  his  fether's  death,  Reridenceby  . 
enters  upon  certab  closes  po««ssed  by  his  father,.b«t  '^^^^ 
whose  interest  therein  did  not  appear;   and  having  pos*  ed. 
sessed  them  some  time,  sold  them,  but  it  did  not  ^pear 
what  interest  he  had  therein*     The  Court  thought  the 
case   imperfectly   stated,  as   it  did  not   appear   that  the 
pauper's  occupation  of  the  closes  was  a  lawful  one.    But 
they  were  of  opinion,  that  upon  the  fisicts  stated,  the  court 
below  would  have  been  warranted  in  finding  the  pauper's 
occiq)alion  lawful;   it   being  acquiesced  in   by  all  who 
were  interested  in  disputing  the  possession  with  him,  and 
if  he  was  lawfully  possessed  of  the  premises,  he  gained  a 
settlement.  (2) 

So  where  the  pauper  married  the  widow  of  the  owner  Reudence  on 

of  a  cottage,  value  thirty  shillinirs  a-year,  and  went  to  reside  *  tenement,  in 
o  '  J      ^       ^       J       ^  consequence 

with  his  wife  there ;  the  widow  never  having  administered  of  marriage, 
to  her  husband,  nor  having  any  right  to  the  premises;  not  ^®.^fe "^^ 
having  been  admitted  tenant,  nor  paid  any  rent  for  the  right. 
same.     He  also  occupied  in  another  parish  a  house  and 
land  of  the  yearly  value  of  9/.     He  gained  a  settlement, 
and  the  order  of  sessions  finding  the  contrary  was  quashed 
without  defence.  (3) 

The  pauper,  in  consequence  of  a  parol  agreement  with  Residence  un- 
the  owners  for  the  purchase  of  a  cottage  and  garden,  took  topurchaw'^ 

m  ■^— ^^^M^IW^M^^i^M^i^"^*^^— ^M— ■^^■^^^■^^^^»^^*^^^»^— *i^"^^^^'^^i^^i^>*^^M^W^— ^^^p^B^.,^^^„^^^^^^^„i^B^^— ^1^^^ 

(1)  Rex  V,  Nethersea],  4  Term  Rep.  25%. 

(2)  Rex  V.  Culmstocky  6  Term  Rep.  730. 
(5)  Rex  V.  DonningtODy  Burr.  S.  C  744. 
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possession  thereof,  and  continued  to  reside  near  twdve 
months,  but  never  paid  the  purchase-nuMiey,  nor  bad  any 
oonveyanoe  of  the  same  made  to  him,  the  sellers  appearing 
to  have  no  title  thereto^  and  the  pauper  paying  no  rent  nor 
taxes  until  he  relinquished  the  possesrion,  and  let  in  an- 
other person  to  occupy  in  the  same  manner.  This  was 
held  a  coming  to  setde  upon  a  tenement  within  IS  and 
HOar.II.  (1) 

The  pauper,  on  10th  October  1800,  by  virtue  of  an 
agreement  with  S.,  who  was  tenant  of  a  cottage  to  Mr.  B^ 
entered  and  occupied  it,  agreeing  to  pay  the  same  rent  of 
9L  I2s.  ed.  S.  had  no  authority  from  B.  to  let  his  cottage, 
nor  did  he  know  any  thing  of  tiie  agreem^it.  One  month 
after  tiie  pauper  entered,  he  applied  to  B.,  who  agreed 
that  he  should  have  die  cottage,  provided  one  Mcmyy  to 
whom  he  had  previously  agreed  to  let  it,  did  not  take  it. 
M.  declining  it,  the  pauper  continued  in  the  cottage  as 
tenant  to  B.  The  pauper  occupied  at  the  same  time,  from 
lOtii  October  to  19di  Decemb^  1800,  a  public  house  at 
the  yearly  rent  of  9^.  The  court  thought  the  case  too  dear 
toft  aigoment,  and  that  he  gained  a  settiement  by  occupa- 
tion of  more  than  10/.  a^year,  Ibr^  days.  And  Lord 
Kenyon  said,  nothing  i^peared  of  the  fonner  tenant^s  term 
having  expired,  and  the  law  gave  him  an  authority  to  as- 
sign his  interest  (2) 

And  as  it  is  immaterial  whether  the  occupier  pay  renti 
it  must  of  course  be  so,  whare  he  agrees  to  pay  for  his 
occupation  in  kind ;  as  by  the  dung  of  his  cattle  (5) ;  or 
by  service  instead  of  rent ;  as  by  keeping  three  highway 
gates  in  repair  (4) :  by  holding  a  house  and  ground  boiR 
being  appointed,  and  sarving  as  herd  to  several  persons 
having  a  right  of  common  on  a  large  extensive  common 
or  waste.  (5) 

(1)  Rexv.Culmstock^ante,  41.(2). 

(2)  Rex  v.  Aldborough.  1  East,  597. 

(5)  Rex  o.  Fritwell,  7  Term  Rep.  1 97.  ante,  40.  ( 1 } . 

(4)  Rex  V.  Whixley,  1  T.  R.  137.  ante,  10.  (3). 

(5)  Rex  V,  Melkrid^e,  1  Term  Rop.  598.  SeeRex  v.Kelstero,  5M.&^- 

136.  post,  46*  (2). 
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Hie  Earl  of  Oxford,  bj  will,  dated  2d  Mareh  1?£0,  Schoolmaster 
charged  his  manor  of  C^  and  aU  his  lands  and  heredita-  ^Sj^JS 
ments  in  C,  with  a  rent  charge  of  20Lper  armum^  in  trust 
for  ever,  to  be  paid  yearly  to  a  schoolmaster,  to  be  from 
time  to  time  nominated  by  the  person  entitled  to  Ae  manor 
of  C^  for  the  teaching  of  the  children  of  the  parish,  widi- 
out  other  reward ;  with  a  proviso,  that  such  schoolmaster 
should  be  removable,  and  others  nominated  at  the  wiU  and 
pleasure  of  the  person  entitled  to  the  immediate  possession 
of  the  manor  of  C«  Seven  years  preceding  the  pauper  was 
appointed  to  the  office,  and  resided  rent  free  in  the  house 
wherein  his  predecessors  had  resided,  which  was  above  the 
annual  value  of  101^  and  underlet  part  for  2L  to  the  parish, 
and  received  the  20L  annuaUy  out  of  the  rents  of  the  ma- 
nor at  C.  Held,  that  he  gained  a  settlement,  for  he  occa« 
pied  a  house  and  tenement  of  the  value  of  IM.  per  amwm^ 
and  clearly  in  his  own  right,  for  he  underlet  part  of  it  to 
the  parish.  (1) 

It  is  also  immaterial  whether  the  payment  of  die  rent  is  Guarantee  or 
gowantoed  to  the  landlord  by  some  other  person  (i),  or  SS^Tc.*" 
whether  credit  is  only  given  to  the  tenant  for  pMt  of  the  immaterial 

rent  (3),  or  whether  he  is  rated  for  the  premises  (4),  or  ^^'?  ^?*  ** 

ti^i.i  1.  ./.    atakiiig,&c. 

whether  at  the  tune  he  commences  the  oocupatioB,  he  la 

receiving  parish  relief  fiom  some  other  parish,  if  done 

without  fraud.    For  per  Lawrence,  J.   It  is  argued,  that 

miless  credit  were  given  to  die  pauper  for  lOA  a  jwar  in 

value  of  die  rent,  no  setdement  can  be  gamed  by  him. 

But  I  do  not  know  that  that  is  a  necessary  conclusion.  The 

statute  IS  &  14  Car.  II.  c.  1€.  gives  power  to  the  justices 

to  remove  on  complaint,  within  fcnrty  days,  anyparson  ^  who 

shall  come  to  setde  in  any  tenement  under  the  value  of  ten 

pounds,'  and  unless  certun  things  are  done  which  are  ve- 

quired  by  that  statute.     But  they  have  no  power  given 

them  to  remove  any  person  coming  to  setde  in  a  tenement 

(1)  Rex o. Lakenheatb,  iB.&C.SSl. 

(S)  Rex  cu  Hooe,  4  East,  36S.  and  see  Rex  o.  Butley,  Biinr.  S.  C.  107. 

(s)  Ibid. 

(4)  Rex  V.  St.Margaret*89  Fish-fttrect-hill«  4  East,  369.  ante,  1 1. (l). 
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.  of  that  vb1u«^  or  upwards.  Such  a  person  is  not  submitted 
to  their  jurisdiction  at  alL  The  question,  therefore,  is  not 
a  question  concerning  the  credit  of  the  party,  but  whether 
in  point  of  fact  he  came  to  settle,  u  e.  acquired  the  interest 
of  a  tenant  in  a  tenement  of  that  value;  for  if  he  did,  the 
parties. had  no  power  to  remove  him.  (1) 

Inability  to  So  likewise  it  is  immaterial,  that  having  contracted  to 

W  immate-     p^y  rent,  he  is  unable  to  pay  it  (2) 

But  to  acquire  a  settlement,  the  person  must  occupy  the 
premises  in  respect  of  which  he  claims  it,  by  at  least  some 
right  or  interest  in  the  possession.  If  a  mere  residence  on 
a  tenement  for  forty  days  irremovable,  were  sufficient  to 
give  a  settlement,  every  lodger  and  every  servant  residing 
for  that  length  of  time,  would  then  acquire  one.  (S) 

• 

Thus  where  the  pauper,  on  8th  April  1811,  agreed  with 
B.  for  a  house  and  shop  in  St  Margaret's  parish,  then  in 
the  tenure  of  G.,  at  the  annual  rent  of  IS/.  1S«.,  and  G. 
was  to  be  tenant  to  B.  until  5th  July  following,  from 
which  time  the  pauper  was  to  continue  tenant,  and  pay 
rent  But  on  15th  June,  by  G's.  permission,  he  put 
part  of  a  stocking-frame  into  the  shop,  and  received  the 
key  thereof  for  the  purpose  from  G.  On  17th  June  he 
put  in  the  remainder  of  the  frame,  and  other  frames  before 
the  25th,  when,  his  daughter  went  to  the  shop  to  work,  and 
the  pauper  found  the  key  of  the  house  in  the  outward 
door,  and  took  it,  and  put  some  goods  therein,  by  permis- 
sion of  G.  the  tenant,  and  B.  the  landlord,  and  took 
articles  of  furniture  therein,  as  he  went  backwards  and  for* 

(1)  Rex  V.  StMargaret\  Fi8h-«treet4iiU,  4  East,  369. 

(3)  Rex  0.  Denlngfa,  IVin.  44  G.  III.  5  East,  and  Rex  v.  Hooe,  ante,  49. 
(2).  See  also  St.  George's  o.  St  Catherine's,  9  Ld.  Raym.  1 474.,  S  Bott,  29. 
PI.  52.  Rex  17.  Culmstock,  ante,  41.  (2). 

(s)  Per  Lord  Kenjon  C.J.  His  Lordship  goes  on  to  say,**  but  in  order 

to  gain  a  settlement  by  residing  on  atenementof  the  yearly  value  of  10^. 

the  party  must  stand  in  the  relation  of  tenant  to  the  property  for  forty 

days."    Rex  v.  South  Lynn.  5  Term  Rep.  667.  See  toI.  i. 
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wafds  to  work  at  the  shop,  until  8d  of  July,  when  he  and 
his  fiiinily  slept  there.  G.  paid  the  rent  up  to  5th  July, 
but  left  the  house  on  the  25th  June.  The  pauper  received 
relief  from  St.  Margaret's  from  28th  June  until  his  removal, 
and  he  '*  was  neither  tenant  of,  nor  occupied  B's.  house 
for  for^  days,  nor  did  he  ever  pay  any  rent  for  the  same." 

Lord  Ellenborough  C.  J.  It  is  assuming  more  than  the 
&tts  of  die  case  warrant,  to  say  that  the  landlord  con- 
sented to  the  pauper's  occupation  as  tenant  on  the  25th 
June.  Tlie  landlord  could  neither  put  him  in  nor  turn  him 
oat,  for  another  person  was  then  die  occupier  and  tenant 
of  the  premises.  Tlien  the  tenant's  leaving  the  key  in  the 
door,  only  showed  his  consent  to  the  pauper  puttmg  his 
goods  into  the  house;  and  die  question  is,  whether  a 
mere  liberty  of  that  sort  is  an  occupation.  In  the  King  v. 
Aldborough  (1)  there  was  a  tenancy  created  in  express 
terms,  bat  here  the  p^per  stood  in  no  relation  of  tenant 
to  the  premises  at  the  time.  He  never  got  into  the  period 
of  his  tenancy,  but  when  he  was  in  the  house  upon  an  ex- 
pectation only  of  becoming  tenant  he  was  removed.  (2) 

He  must  also  have  an  exclusive  and  independent  occu-   OccopAtion 
pation  as  the  master  of  the  house,  and  not  in  the  subordi-   fndrooa^eot. 
nate  condition  of  a  servant,  for  purposes  necessarily  conr 
nected  with  the  discharge  of  his  duty  as  such,  or  subject 
to  any  ri^t  of  control  or  interference  by  his  master  with 
his  occupation.  (S) 

If  a  servant's  occupation  be  unconnected  widi  his  ser- 
vice, it  will  confer  a  settiemeut,  but  if  necessarily  connected 
with,  and  essential  for  the  due  performance  of  the  service, 
it  will  not. 

(1)  1  East,  597. 

(8)  Rex  9.  St  Michael's  in  Coventry,  1 5  East,  567. 

(5)  See  post  Lord  Ellenborough  C.  J.  observiilg  on  the  case,  says, 
**  Id  Rex  v,  Melkridge,  the  question  did  not  turn  upon  whether  it  was  an 
occiipatioD  by  the  herdsman  or  the  commoners  who  employed  him,  for 
it  did  not  appear  that  the  commoners  ever  had  an  occupation  in  any 
wiqr,  but  the  herdsman  had  it  exclusively."  Rex  v.  Kelstem,  5  M.&S.  196. 
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Occupation  as       Where  die  pauper  was  hired  as  a  bailiff,  and  his  master 
servant.  ^,|^  }yj  y^  agreement  to  find  him  a  houses  under  which  be 

oeeupied*  during  his  service^  three  rooms  in  his  masisr's 
house;  the  court  were  of  opinion,  that  the  oceupatkm  of 
this  tenement  being  neoessariiy  oonnected  with  his  master's 
senricey  would  not  CMifer  a  settlement,  although  it  was  of 
greater  annual  value  than  10/.  For  he  is  no  tenant;  the 
apartments  are  only  an  q>p«idi^  to  his  service,  and  allot- 
ted to  him  for  the  racnne  convenient  performance  of  his  ser^ 
vice.  (1) 

A  married  man  agreed  to  serve  S.  f(V  a  year  as  a  la- 
bourer,  and  was  to  have  2(tf.  a  year  wages^  a  house  and 
garden,  a  piece  of  land  for  planting  potatoes,  the  milk  of  a 
cow,  whidi  was  to  run  on  a  field  near  the  house,  with  die 
privil^;e  of  feeding  a  pig  on  die  same  field.  The  paupor^s 
house  was  a  hundred  yards  distant  from  his  master's.  It 
was  necessary  for  die  performance^  his  service,  and  if  he 
had  not  had  it  he  must  have  had  more  wages.  With- 
out the  house,  the  annual  value  of  what  the  pauper  occu- 
pied was  under  102.  This  was  the  occupation  of  the 
master,  and  not  of  the  servant  The  master  placed  him 
dieve  for  the  mutual  oonvenienop  of  both  parties.  It  may 
be  compared  to  rooms  allotted  to  a  coadiman  over  hb 
mastei^s  stables;  or  to  an  outhouse^  where^  bemg  a  fiunily 
man,  it  is  more  convemsnt  that  he  should  dwell;  but  tibat 
is  nothing  more  than  the  occupation  of  the  master.  (2) 

And  it  makes  no  difference  that  the  person  in  posses- 
sion lives  there  as  the  servant  of  a  public  board. 

Ordnance  A  labovirer  employed  in  the  service  of  the  Board  of 

Isbourer.  Ordnance^  resided  in  a  house  which  had  been  previously 

tenanted  by  him,  after  it  was  purchased  by  the  Board,  at 


(1)  Rex  V,  Minster,  3  M.  &  S.  976.    See  the  observations  on  this  case 
Rexv.  Bardwell,  3  B.&C.  161. 
(s)  Rex  9.  Kelstem,  5  M.&  S.  136. 
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a  weekly  rent  of  two  shillings^  which  was  deducted  firom 
Us  wages.  Being  dismissed  from  the  employment,  he  was 
required  to  give  up  the  key,  which  he  at  first  refused,  but 
afterwards  delivered  to  the  person  appointed  to  succeed 
him.  He  oecupied  the  house  as  a  servant  only,  and  not  in 
the  character  of  a  tenant.  He  was  divested  of  the  tene- 
ment as  soon  as  his  service  terminated.  (1) 

But  the  occupier's  condition,  or  the  relation  in  which  he 
stands  to  the  landlord,  is  immaterial,  provided  he  holds 
with  the  independent  rights  of  a  tenant.  It  will  not  prevent 
a  settlement  that  the  taking  originates  in  a  contract  of  hir- 
ing, or  that  the  rent  is  to  be  paid  for  by  the  party's  service. 


Under  a  contract  for  service,  at  weekly  wages,  the  Puturageof 

twooc 
wages. 


pauper's  master  was  to  find  him  in  a  house^  and  eidier  ^^  <^^*m 


to  fiuiMsh  him  with  two  cows,  dr  the  pauper  was  to 
be  at  liberty  to  hire  tigro  and  feed  Aem  on  his  master's 
fiunm.  He  and  his  &mily  occupied  three  rooms  in  his 
master's  bouse,  and  he  hired  two  cows,  which  fed  during 
the  summer  in  Us  master's  pastures,  and  in  the  winter  in 
his  straw-yard,  upon  straw  grown  upon  his  master's  lands. 
Hie  pasturage  and  keep  was  found  to  be  above  the  annual 
value  of  10/.  He  gained  a  settlement;  for  the  yearly  value 
of  the  pasturage,  independendy  of  the  house,  was  upwards 
of  10/.  The  pauper  had  a  distinct  interest  in  the  pasture 
of  his  two  cows,  unconnected  with  his  service,  and  un- 
necessary to  its  performance ;  this  is  a  tenement  for  which 
the  pauper  paid  a  compensation  in  service.  (2) 

Tla  master,  by  one  entire  contract,  agreed  to  give  the  Connderadon 
pauper  2Ql.  a  year,  a  cottage  to  live  in,  and  the  agistment  ^'cws^mM- 
and  vrhole  profits  of  one  cow  for  his  own  services;  and  terial. 
28/.,  and  the  agistment  and  whole  profits  of  another  cow  in 
consideradon  of  hb  lodging  and  maintaining  at  the  cottage 
two  of  his  master's  labourers.     The  anniial  value  of  the 
laud  on  which  the  two  cows  were  depastared  exceeded  10/., 

(1)  Rex  o.  Gheibunt,  l  B.&  A.  475. 
(3)  Rex  V.  Minster,  3  M.  &  &  276. 
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but  that  necessary  for  one  <m\y  would  be  less.  The  oooit 
held,  that  the  pasturage  of  the  two  cows  was  a  tenement, 
entitling  the  pauper  to  a  settlement  For  the  pauper  does 
not  engage  to  iq>ply  the  milk  of  either  cow  in  the  main- 
tenance of  the  labourers.  The  milk  of  one  was  given 
in  consideration  of  his  maintaining  them,  but  not  appro- 
priated to  that  purpose;  and  the  consideration  given  or 
paid  for  the  tenement  is  wholly  immaterial  in  a  question 
of  settiement.  (1) 

And  the  degree  of  control  which  any  other  than  the 
landlord  possesses  over  the  occupier  can  have  no  connection 
with  the  right  of  settiement. 

A  seijeant,  while  his  regiment  lay  in  barracks  at  B., 
took  a  house  there  for  himself  and  fiunQy  of  the  yearly 
value  of  lOL  Having  resided  there  more  than  forty  days, 
he  thereby  gained  a  settiement.  For  though  liable  to  be 
called  away  on  duty,  he  does  not,  by  taking  a  tenement, 
engage  to  reside  in  it  for  any  definite  time.  If  he  actually 
does  so  for  forty  days  that  is  sufficient  (2) 


Time  for 
which  tene- 
ment taken 
immaterial. 


The  use  and  time  for  which  the  tenement  is  taken  are 
unimportant,  provided  there  is  an  occupation  of  forty  days^ 
Taking  land  from  Candlemas  to  Michaelmas,  for  growing 
potatoes  (S),  or  from  June  till  Lady-day  following  (4),  or  a 
room  by  the  week  (5),  is  sufficient  So  if  no  time  is  ex- 
pressed in  the  agreement,  for  the  law  affixes  a  limit  in 
such  case.  As  where  one  takes  the  after-grass  of  a  meadow, 
the  time  of  holding  b  limited  by  the  duration  of  the  thing 


(1)  i.  e.  where  the  taking  was  previous  to  59  Geo  III.  c50.  Rex  v. 
Cherry  Willingham,  1  B.&C.  626.    See  also  Rex  if.  Bcmuworth,  ant^ 

(18). 

(2)  Rex  V.  Brighton,  1 B.  &  A.  870. 
(S)  Rex  V.  Shenstone,  Burr.  S.  C.  474. 

(4)  Staunton  under  Bamdou  o.Uleicrofty  Burr.  S.C.558.  So  a  houie 
taken  for  fi?e  monthly  St.  Matthew's,  Bethnal  Green  «.  St  Botolph\ 
Aldgate,  Burr.  S.C.  574. ;  but  see  59  Geo.  III.  c.  50. 

(5)  Rex  o.  Whitechapel,  post,  49.  (7) 
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demised  (1);  so  a  tenancy  at  will  is  sufficient  (2)     And  it  Taking  forth© 
seems  to  make  no  difference  that  the  party  takes  it  for  ^^^xi%  a 
the  purpose  of  gaining  a  settlement,  if  done  without  fraud,  settlement. 
The  pauper  having  taken  a  tenement  at  10/.  a  year,  was  told 
by  the  former  tenant  before  entry,  that  the  tack  was  too  dear. 
To  which  be  answered,  that  he  did  not  regard  the  dearness, 
for  as  it  was  10/.  a  year,  it  would  gain  him  a  settlement,  and 
put  an  end  to  a  dispute  there  was  between  two  towns  about 
his  settlement.     But  he  desired  such  former  tenant  to  take 
no  notice  thereof  to  any  body.     He  gfuned  a  settlement, 
the  sessions  not  having  found  that  there  was  any  fraud  in 
the  taking.  (S)     So,  although  he  be  not  of  ability  to  stock 
the  &rm,  it  will  do,  if  taken  without  fraud.  (4)     Neither 
does  it  make  any  distinction  that  the  tenement  is  what 
is  called  half-year  land,  f .  e,  where  others  have  a  right  of 
inter-commoninct  for  six  months  in  the  year  (5),  or  that  it  Tenement  oc- 
is  jointly  occupied  by  more  tenants  than  one,  provided  it  than  one  gives 
be  sufficient  in  value  (6),  or  that  the  landlord  is  to  have  a  *  settlement. 
partial  use  of  it.     As  where  a  room  was  hired  at  four  shil- 
lings ^¥r  week  by  A.,  being  a  justice's  clerk,  for  the  magis- 
trates to  transact  the  public  business  in;  the  room  was 
furnished,  and  the  landlord  to  find  firing,  and  have  the  use 
of  the  room  on  assembly  nights,  being  once  a  fortnight, 
and  at  other  times  when  A.  did  not  want  it  (7)     Or  that 
the  tenant  underlets  part  (8) ;  and  siich  under-tenant,  if  be 
occupies  a  sufficiency  in  value,  gains  a  settlement.  (9) 

(1)  Re]i  V,  Brampton,  ante,  9.  (12),  where  the  taking  was  of  the  fogs 
and  after-grass  of  the  two  fields;  the  one  at  30t.^  and  the  other  a 
guinea  a  year,  were  held  sufficient,  together  with  renting  a  tenement  of 
the  yearly  value  of  9/. 

(2)  Craoley  o.  St.  Mary,  Guildford,  i.  Str.  502.  Rex  v.  Duns  Tew, 
Burr.  S.C.  598. 

(5)  Rex  V.  Kirton,  Burr.  S.C.  166.  (4)  lb. 

(5)  Rex  V.  Donnington,  ante,  41.  (s).  Rex  v.  Derangham,  ante,  10.  (4). 
Rex  o.  Hollington,  ante  16.  (1).  So  also  difierent  tenants  may  occupy 
difiereot  tenements  in  the  same  soil ;  as  one  the  grass,  another  a  rabbit- 
warreo.  See  Rex  v,  Piddletrenthide,  vol.  i. 

(6)  Rex  r.  Seamer,  6  Term  Rep.  554, 

(7)  Rex  V.  Whitechapel,  2  Bott,  100.   PI.  146. 

(s)  Rex  9.  Duns  Tew,  supra  (2).  Rex  «.  Newnham,  Burr.  S.  C.  756. 
(9)  Rex  «.  Seamer,  supra  (6).   Rex  v.  Duns  Tew,  Rex  v.  Newnham, 
supra  (8).  ante,  p.  37. 

VOL.  II.  E 


so  Of  the  Occupation^  &c. 

Joint  occu-  GufFkyns,  the  pauper,  and  his  fatheNn-law  Goodwin^ 

pation  of tann.  ,^,j^^  ^  hrm  as  partners.      Afterwards  Goodwin  alone 

took  a  &rm  of  52/.  a  year,  in  Litde  Tew,  for  four  years. 
After  the  taking,  and  before  entry,  Chiffkyns  enquired  erf* 
Goodwin,  whether  he  depended  upon  his  going  with  him 
to  Little  Tew  ?  Goodwin  replied,  he  did,  for  he  could 
not  go  without  him*  They  removed  to  the  form  together^ 
with  their  joint  stock,  and  managed  it  for  seven  years,  both 
residing  thereon.  The  receipt  for  rent  was  given  to  Good- 
win only.  A  distress  for  rent  was  made,  of  such  goods  as 
the  landlord  supposed  to  be  his,  and  Goodwin  gave  a  bill 
of  sale  of  the  stock,  Guffkyns  standing  by  without  inters 
posing.  The  court  were  of  opinion,  that  Guffkyns  gained 
a  settlement  by  his  occupation ;  for  being  taking  in  partner 
by  Goodwin,  he  had  at  least  an  interest  as  tenant  at  will  to 
Goodwin,  of  the  moiety  of  a  farm,  worth  52^  per  annum 
for  the  whole  of  it,  and  consequently,  his  moiety  above  lOA 
per  annum. {\) 

Must bein law-  But  he  must  be  lawfully  intitled  to  the  possession  wittn 
ful  possession,  out  fraud. 

Holder  of  tolls  The  pauper  lived  and  rented  a  house  at  C.  at  SL  10s. 
Btion  without  P^  annum*  The  corporation  of  C.  is  possessed  of  the 
deed.  foirs  and  markets  within  the  borough,  and  of  the  toll  for 

all  cattle  actual^  scld  at  the  same.  The  pauper  at  a  courts 
leet  took  the  toll  by  a  verbal  agreement^  of  the  corporation, 
at  12/.  a  year,  and  continued  to  collect  it  under  that  agree- 
ment for  two  years.  The  sessions  were  of  opinion,  that 
he  gained  a  settlement  by  taking  a  tenement  within  the 
statute.  But  Lord  Ellenborough,  C.  J.,  said,  that  as  no 
interest  passed  to  the  pauper  by  such  parol  demise,  the 
question  could  not  be  raised.  It  was  a  mere  licence  to  him 
to  collect  the  tolls,  the  right  to  which  still  remained  in  the 
corporation,  though  it  might  be  a  ground  on  which  to 
apply  to  a  court  of  equity.  The  court,  he  added,  had  gone 
far  enough  from  the  words  of  the  statue  in  noticing  an  in- 
corporeal tenement  as  one,  the  taking  of  which  could  con- 

(1)  Rex  V.  Duns  Tew,  ante,  37.  (4), 
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ler  a  settlement ;  but  if  beyond  that,  they  were  to  hoI4  that 
an  equitable  interest  in  an  incorporeal  tenement,  under  a 
parol  demise,  from  a  corporation  which  could  only  depiise 
by  deed,  could  confer  a  settlement,  there  would  be  no  say- 
ing where  to  stop.  (1) 

But  where  tolls,  imposed  by  act  of  parliament,  for  build-  Renting  tolls, 
ing  a  bridge  over  the  Derwent,  and  vested  in  a  company 
together,  and  with  the  toll-houses,  were  found  to  be  rented 
by  the  pauper  at  70/«  per  anuum,  he  was  held  to  gaip  a  set« 
tlement.  For  the  sessions,  having  stated  simply  that  the  pau- 
per rented  the  tolls,  it  must  be  understood  a  legdi  renting.  (9) 

Yet  as  tolls  lie  only  in  grant,  and  not  in  tenure,  no  in-   Demise  of  tolla 
terest  in  them  sufficient  to  give  a  settlement  can  pa^s   i^mbJsofa 
without  deed.     The  pauper  held  by  demise  for  a  year,   corporadon 
the  tolls  of  a  bridge ;  the  rent  was  reserved  to  the  corpor- 
ation, and  the  instrument  was  under  the  seals  of  five  of  its 
individual  members,  and  not  under  the  corporation  sealf 
It  was  held,  that  he  did  not  acquire  a  setdement  (S) 
f 

But  whe^ea  corporation  was  entitled  to  the  soil  of  the  bed  Liberty  of  get- 
of  a  river,  and  a  pauper  under  their  order,  made  in  common  J^^  ^ 
liall,  agreed  to  give  them  so  much  a  year  for  the  liberty  of 
getting  sand  and  gravel  there,  which  he  got  accordingly  for 
upwards  of  a  year ;  he  was  held  thereby  to  gain  a  settlement* 
For  it  is  inmiaterial,  whether  he  had  a  l^al  tide ;  it  is  su^ 
ficient  that. he  was  in  the  actual  occupation  and  enjoyment 
of  the  land.  (4) 

(l)  Rex  V,  Chipping  Norton,  5  East,  239.  The  court  directed  an 
enquiry  to  be  made,  whether  any  interest  in  the  tolls  had  passed  from 
tbfc  corporation  under  their  seal ;  and  it  being  afterwards  reported,  that 
no  otfaer  instrument  had  been  executed,  except  a  bond  given  by  the 
puper  to  the  corporation  with  sureties  for  the  rent;  the  court  said, 
that  could  convey  nothing  from  the  corporation ;  and  the  rule  stood  for 
qoashing  the  order  of  sessions.    See  also  Rex  v,  Denbigh,  5  East,  S33. 

(3)  Rex  V.  Bubwith,  i  M.  &  S.  514.,  ante,  30.  (2).  See  also  54  Geo.III. 
c-170.  s.5.ante,  51. 

(3)  Rex  9.  Duffield,  5  M.  &  S.  847. 

(4)  Rex  v.k\\  Saints  in  Derby,  5  M.  &  S.  90. 
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Fraudulent 
pofisession  in- 
sufficient. (1) 


Of  the  Occupation,  &c. 

The  pauper  being  entitled  to  two  freehold  houses,  one 
of  the  value  of  28/.,  and  the  other  26/.  a-year,  conveyed 
them  by  lease  and  release,  to  trustees,  in  trust  to  be  sold, 
and  the  money  arising  from  the  sale  to  be  paid  first,  in 
discharge  of  the  mortgages  due  thereon,   amounting  io 
500/.   afterwards   to   his   other   creditors,    rateably;  and 
the  suqilus,  if  any,  to  him,  his  executors  and  assigns. 
The  houses  were  let  to  other  persons  at  the  time  of  the 
conveyance,  and  the  pauper  resided  in  a  public  house,  in 
another  parish,  until  he  failed.     Afterwards,  one  of  his 
houses  becoming  void,  the  trustees  being  in  possession,  and 
having  the  key  thereof,  employed  a  lodger  in  the  pauper's 
house  to  clean  it,  and  gave  her  the  key  for  the  purpose, 
which  having  done,  she  placed  the  key  in  the  bar  of  the 
public  house  among  some  things  of  her  own,  which  she 
kept  there,    intending  afterwards  to  re-deliver  it  to  the 
trustees ;  but  the  pauper's  wife  took  it  from  thence,  and 
took  possession  of  the  vacant  house,  and  with  her  husband 
continued  there  until  the  time  of  the  removal,  being  one 
year  and  three  quarters.     One  of  the  trustees  seeing  her 
convey  her  goods  thither,  gave  her  notice  that  she  vas 
doing  wrong,  not  having  the  consent  of  either  the  trus- 
tees or  creditors ;  to  which  she  replied,  ^'  I  am  going  to 
my  own  estate,   for  I  and  the  children  can't  lie  in  the 
street"     The  premises  had  not  yet  been  sold,  and  the 
value  was  about  650/.     The  debts  owing  by  the  pauper, 
for  which  such  trust  deed  was  executed,    including  the 
two  mortgages,  were  881/.  and  upwards.     It  did  not  appear 
on  that  deed  how  the  annual  rents  were  to  be  disposed  of 
till  the  sale  should  be  made.     Lord  Mansfield,  C.  J.  If 
the  estate  on  which  a  pauper  resides  is  substantially  his 
property,  that  is  sufficient,  whatever  terms  of  conveyance 
there  may  be :  and  therefore  a  mortgagor  in  possession 
gains  a  settlement,  because  the  mortagee,  notwithstanding 
the  forni,  has  but  a  chattel,  and  the  mortgage  is  only^ 
security.     It  is  an  affront  to  common  sense,  to  say  the 
mortgagor  is  not  the  real  owner.     But  here,  what  interest 
had  the  pauper  in  this  estate?     He  made  an  immediate 

(1)  The  pauper  claimed  rather  as  owner  than  as  tenant    It  is  cited 
here  for  Lord  Mansfield's  principle. 
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conveyance  to  trustees  (not  a  mortgage),  to  sell  and  pay  oiF 
two  mortgages  and  other  debts ;  and  when  this  conveyance 
was  made,  it  was  so  doubtful  whether  there  would  be  any 
surplus,  that  the  deed  says,  that  he  shall  have  the  surplus, 
if  any.  He  had  only  a  chance  of  the  residue,  and  had  not 
a  right  to  continue  a  moment  in  possession.  A  mortgagor 
has  a  right  to  the  possession,  till  the  mortgagee  brings 
an  ejectment ;  and  after  the  mortgagee  has  got  into  posr 
session,  he  might  gain  a  settlement.  There  is  still  another 
and  a  stronger  ground  in  this  case ;  for  the  possession  was 
gained  ly  fraud.  ( 1 ) 

A  soldier's  wife,  durincr  his  absence,  took  a  house  in  her  Deserter's 
own  name  at  5/.  a  year,  in  which  she  resided  several  years,  occupation^ 
During  her  residence  there,  she  took  another  at  5/.  55.  rent ; 
and,  intending  to  remove  thither,  put  in  some  of  her  husband's 
furniture,  but  she  afterwards  underlet  it.  During  her  pos- 
session of  both,  her  husband,  having  deserted,  came  to  see 
her,  and  remained  seven  weeks  concealed  in  the  house. 
Both  takings  were  originally  without  his  privity,  but  com- 
municated at  the  time  of  his  visit ;  but  the  landlord  never 
considered  him  as  his  tenant,  nor  knew  of  his  existence.  The 
husband  gained  no  settlement  He  did  not  come  to  settle, 
but  to  conceal  himself;  it  was  the  intrusion  of  a  fugitive ; 
he  had  no  interest  in  the  tenement ;  he  neither  took  it  by 
himself  or  his  agent ;  the  wife  took  it  for  herself^  without 
his  knowledge ;  and  the  landlord  might  have  put  an  end  to 
the  contract,  if  he  had  been  informed  that  she  was  a  mar- 
ried woman.  (2) 

The  pauper  was  a  day-labourer,  and  rented  a  cottage  Fraudulent 
at  1/.  125.  per  annunij  in  parish  A.  in  which  he  resided,  taking. 
While  he  so  rented  it,  he  took  a  meadow  for  one  year, 
in  parish  W.,  at  the  rent  of  ten  guineas,  of  one  N.,  who 
resided  in  the  said  parish,  and  rented  this,  together  with 

(1)  Rex  V,  St.  Michael's,  Bath,  Doug.  630.  And  see  the  opinion  of  the 
judges  upon  thb  case.  Rex  v,  Edington,  1  East,  288.  Rex  v.  Tarrant 
Launceston,  3  East.  226. 

(2)  Rex  r.  Ashton-under-Lyne,  4  M.  &  S.  357, 
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other  ground,  of  Mrs.  T.,  and  paid  the  poor  rate  thereof, 
being  by  covenant  to  be  reimbursed  by  Mrs.  T.  The 
pauper  did  not  stock  it  at  all,  but  at  Christmas  let  the 
grass  for  ihree  guineas  to  E.  B.  without  N.'s  privity. 
B.  stocked  it^  and  paid  the  rent  to  the  pauper,  who  after- 
wards, but  not  on  the  same  day,  paid  N.  his  landlord 
half  a  yearns  rent.  Several  persons  had  offered  to  take 
the  grass  of  the  pauper  before  he  let  it  to  B.  The  pauper 
laid  up  the  ground  for  mowing,  and  then  let  the  shred  or 
mow  to  N.  for  five  ,guineas,  and  the  after-grass  for  two. 
At  the  end  of  the  year,  when  he  came  to  settle  accounts 
with  N.,  the  pauper  received  two  guineas  on  balance  of 
accounts,  after  allowing  five  guineas  to  N.  for  the  half 
year's  rent  then  due.  N.  did  not  apply  to  the  pauper  to 
take  this  ground,  but  the  pauper  applied  to  him,  and  he 
readily  trusted  him ;  N.,  assigning  as  a  reason,  that  he 
believed  him  to  be  an  honest  man,  though  a  day-labourer, 
having  known  him  upwards  of  twenty  years,  and  that 
he  had  heard  just  before  he  let  him  the  estate,  that  the 
pauper  had  received  a  legacy  from  a  brother-in-law,  equal 
to  a  year's  rent  N.  had  frequently  made  a  practice  to 
take  ground,  and  let  it  out  again  in  parts  and  parcels. 
Three  years  previous  to  the  taking  of  the  above  meadow, 
the  pauper  applied  to  the  parish  officers  of  W.  for  relief, 
on  account  of  sickness,  and  was  relieved  by  them.  About 
half  a  year  after  he  took  this  meadow,  his  wife  applied 
and  received  pay  of  parish  W.,  he  then  being  sick  in 
Exeter  hospital.  He  made  a  firesh  agreement  for  taking 
another  field  of  N.  at  IS/,  per  anntim,  on  the  morning  he 
was  examined  before  the  justices  touching  his  settlement. 
The  sessions  were  unanimous  that  the  taking  of  the  field 
was  fraudulent,  and  that  he  gained  no  settlement  in 
parish  A.  And  the  court  were  of  opinion,  that  the 
conclusion  of  the  justices,  upon  the  &cts  stated,  was 
right  (1) 

Unneceasary         But  if  he  continue  tenant,  it  is  immaterial  whether  he 
on  the  pre-       ^^^   stock  sufficient  for  the  premises  when  he  enters 


mises. 


(l)  Rex  r.  Woodland,  1  Term  Rep.  261.  Absent  C.J. 
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ihereoD,  if  there  is  no  fraud  (I) ;  and  it  is  equally  so,  al- 
though he  keeps  neither  stock  nor  effects  upon  them.  (2) 

He  need  not  occupy  the  entire  tenement  himself,  and  He  may  un- 
if  he  let  the  possession  of  part  to  another,  it  will  not  pre-    ^^  ®*' 
vent  his  settlement.     The  pauper  rented  a  tenement  of 
10/.  per  annwn  value,  and  paid  the  rent  to  the  landlord. 
He  lived  in  a  part  of  it  worth  forty  shillings  a  year  only ; 
and  let  the  rest  to  under-tenants.     The  court  were  unani- 
mously of  opinion,  that  he  had  taken  a  tenement  of  the  , 
value  of  10/.  a  year,  and  was  the  tenant  all  the  time.     It  is 
not  necessary  to  occupy  it  himself;  for  when  IS  &  14  C.  II. 
speaks  of  persons  coming  to  settle  in  a  tenement  under  the 
value  of  10/.  aryear,  and  does  not  require  a  person  renting 
a  tenement  above  that  value  to  occupy  it,  it  is  Plough  if  he 
rent  it  and  reside  forty  days  in  the  parish ;  and  if  it  be  a 
bondjide  taking,  he  may  underlet  it  as  he  pleases.  (S) 

As  a  tenement  may  be  of  greater  annual  value  than  10/.,  Distinction 
so  as  to  give  a  settlement  when  rented  by  one,  and  yet  not  ♦*en^^"''^j'* 
of  su£Bcient  value  to  confer  it,  if  jointly  taken  by  two  or  joint  occupa- 
roore,  it  may  be  necessary  to  distinguish  in  the  case  of  **^"* 
joint  occupants,  between  a  joint  taking  and  a  joint  occu- 
pation. (4) 

H.  D.,   and  his  father-in-law   R.  M .,  jointly  rented.  Case  of  joint 
stocked,  and  occupied,  for  three  years,  an  estate  at  parish  °^^"P*^^°' 
N.  of  80/.  a-year.     R.  M.  dying,   H.  D.  soon  afterwards 

(1)  Rexv  Kirton,  ante,  34. 

(2)  Rex  V.  Donoington,  ante,  41.  (3).  Rex  o.  Hooe,  ante,  43.  (2). 

(3)  Rex  v.Northop,  Burr.  S.  C.  571.  1  Black.Rep.  603.  Per  Aston  J., 
Rex  V.  Newnham,  post,  S6,  (3).  Per  Grose  J.,  Rex  v,  Hooe,  post,  57.  ( 1 ). 
But  Lord  EUenborough  C.  J.  seemed  of  opinion  that  it  might  form  a 
distinction  that  the  whole  tenement  was  in  the  same  parish ;  Rex  v. 
South  Bemfleet,  1  Maule  and  Selw.  154.  ante,  29.;  and  Le  Blanc  J.  de- 
clared that  the  words  of  the  statute  had  been  sufficiently  departed  from 
already,  and  the  court  held  that  an  occupation  as  tenant  in  A.  could  not 
be  coupled  with  an  interest  in  a  freehold  as  lessee  of  premises  in  B.  so 
as  to  complete  a  settlement.  Ibid. 

(4)  See  ante,  sect.  iti.  37. 

£  4 
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took  a  house  alone  of  IL  W^  at  the  yearly  rent  of  3^,  and 
lands  of  I.  S.  at  the  yearly  rent  of  8^1  both  in  parish  A. 
R.  M/s  widow,  tc^ther  with  H.  D.,  being  upon  the  death 
of  R.  M*  joindy  possessed  of  the  remainder  of  the  stock 
which  had  been  on  the  estate  at  N.,  they  went  and  lived  at 
the  house  in  parish  A.,  and  jointly  occupied  it  with  the 
estate;  the  stock  thereon  being  partly  the  property  of 
H.  D.,  and  pardy  the  property  of  the  widow ;  and  some- 
times one  of  them  sold  one  part  of  the  stock,  and  received 
the  money  for  the  same,  and  at  other  times  the  other.  At  the 
time  of  taking  the  said  tenements  by  D.,  neither  of  the  land- 
lords knew  of  the  connection  subsisting  between  him  and  the 
widow.  D.  only  was  personally  responsible  for  the  rent,  and 
a  moiety  of  the  stock  was  more  than  sufficient  to  stock  the 
said  house  and  &rm.  Aston,  J.  If  two  persons  joindy  take 
a  tenement  of  less  value  than  20/.,  it  is  clear  that  this  will 
not  gain  a  settlement  to  either  of  them.  But  a  man  who 
takes  more  than  ten  pounds  in  yearly  value,  may  let  part  of 
it  to  under-tenants,  and  this  will  not  destroy  his  settlement, 
though  it  will  not  gain  one  to  such  under-tenants  who  pay 
him  less  than  ten  pounds  a  year.  This  was  determined,  in 
the  case  of  Llandverras.  (1)  This  woman,  the  widow,  was 
in  the  nature  of  an  under-tenant  to  the  pauper.  He  had 
the  credit  of  taking  the  tenement:  he  alone  took  the  bouse, 
and  likewise  the  lands.  Neither  of  the  landlords  knew  of  any 
connection  between  the  widow  and  him,  and  he  only  was 
personally  responsible  for  the  rent  They  were  not  part- 
ners in  taking  the  tenement,  though  they  were  joint  occu- 
piers of  it  She  would  gain  no  settlement  by  merely  being  a 
joint  occupier,  without  having  been  concerned  in  taking  (2), 
nor  shall  the  person  who  alone  took  it,  lose  his  setdement 
by  letting  in  a  joint  occupier.  (3) 

A  taking  hj  The  pauper  A.  took  a  house  with  certain  rights  of  oom- 

ci^tfliverto  ^^^  annexed,  from  Pococke,  at   11  ^  a-year.      Previous 
him  wuh  an-    to  his  contracting  for  it,  one  Porter,  with  whom  he  was 

other  for  the — 

rent  (l)  Ante»  SS.  (3). 

(2)  See  ante,  50.  contra. 

(3)  Rex  o.  Newnbam,  Bur.  S.  C.  756. 
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engaged  in  a  contract  for  carrying  chalk  coastwise  (which 
was  the  reason  of  his  taking  the  house),  had  agreed  with 
the  pauper  to  take  part  of  the  premises  under  him,  and 
to  pay  him  for  it  5L  per  annum^  Porter  was  desirous  of 
having  the  pauper  in  his  employ,  and  was  the  first  person 
who  made  application  to  Pococke  for  his  house.  Previous 
to  its  being  let,  Pococke  said  he  would  not  let  the  house, 
except  Porter  would  guarantee  the  rent  Porter  consented, 
but  was  not  present  when  the  pauper  made  his  contract 
with  Pococke,  who  then  said  expressly,  that  he  made  his 
agreement  with  the  pauper  only,  and  considered  none  but 
him  as  his  tenant  The  pauper  paid  the  whole  rent  for 
the  first  year  by  instalments,  and  part  for  the  year  follow- 
ing, the  rest  remained  unpaid.  A.  would  not  have  hired 
the  premises,  unless  Porter  had  agreed  to  take  part  of 
them  with  him ;  and  Pococke  did  not  consider  him  of  suffi- 
cient credit  and  ability  to  hire  them,  if  Porter  had  not 
guaranteed  the  payment  of  the  rent.  The  Sessions  was 
distinctly  of  opinion,  that  none  of  the  parties  acted  with  a 
fraudulent  intention,  but  that  upon  the  facts,  credit  was 
given  to  the  pauper  for  only  6U  of  the  rent,  and  for  the 
residue  it  was  given  solely  to  Porter.  But  the  Court  of 
ML  B.  were  of  opinion,  that  although  the  case  was  imper- 
fisctly  stated,  yet  sufficient  is  found  to  show  that  the  pauper 
took  the  whole  tenement,  and  that  the  guai'antee  of  Porter, 
to  rdieve  the  pauper  from  the  responsibility  of  so  much  of 
the  rent,  made  no  difference.  For  it  is  immaterial  whether 
credit  was  given  to  the  pauper  for  the  rent,  if  he  was  tenant 
of  the  whole  premises.  (1) 

It  is  also  necessary,  but  sometimes  difficult  to  determine.  What  posses* 
what  amounts  to  a  continuance,  in  the  possession  of  a  "®"*"  *^' 
tenement;  for  a  person  may  be  in  possession,  in  point  of 
law,  nothwithstanding  he  has  done  all  in  his  power  to 
part  with  it 

G.  rented  a  tenement  in  Hursley  of  W.  at  10/.  a-year.  Tenant  giving 
for  a  year,  from  Lady-day.     G.  resided  therein  five  or  six  {Jf/jj^not  ^. 

(1)  Rex  V,  Hooe,  4  East,  363. 


58  Of  the  Occupation,  S^c. 

ccpting  pos-  weeks,  and  then  quitted  it,  tendering  the  key  to  W.,  who 
expiration ^f  ^cfased  to  accept  it.  G.  thereupon  left  it  with  a  neighbour, 
the  tenn.         before  Midsummer-day  then  next,  for  W.  to  take  it  when 

he  thought  proper.  On  Midsummer-day  6.  took  a  tene> 
ment  in  St  Maurice,  and  entered  into  possession,  at  the 
rent  of  9/.  aryear,  and  resided  thereon  above  forty  days, 
before  the  key  of  the  tenement  in  Hursley  was  received  by 
W.  A  settlement  was  gained  by  6.  in  St.  Maurice.  For 
the  contract  of  a  year  in  Hursley  was  not  dissolved,  the 
landlord  refusing  to  accept  the  key,  until  after  G.  had  re- 
sided more  than  forty  days  in  St  Maurice.  He  held  both 
tenements  together,  during  that  time.  The  former  jcontract 
was  not  at  an  end ;  the  landlord  might  have  brought  his 
action  for  the  rent  (1) 

Case  of  Occu-  The  pauper  Henry  Golbome  took  a  tenement  in  Mag- 
pation.  ij^y^  ^£  ^^  yearly  value  of  iLj  for  the  term  of  eleven  years, 

consisting  of  a  cottage,  and  about  an  acre  of  land,  by  a 
verbal  agreement  from  the  Earl  of  Sefton,  for  which  the 
pauper  was  to  pay  the  taxes,  and  which  tenement  the  pau- 
per let  by  a  like  agreement,  for  his  whole  term  therein,  to 
John  Wignall,  at  the  same  rent  and  terms ;  and  it  was 
part  of  the  said  agreement  between  the  pauper  and  Wignall 
only,  that  Wignall  should  pay  his  rent  to  Lord  Sefton: 
the  cottage  was,  at  the  time  of  the  letting,  in  the  oc- 
cupation of  Elizabeth  Linford,  who  had  before  taken  the 
same  from  tiie  pauper,  at  the  yearly  rent  of  S/.  Wignall 
entered  into  immediate  possession  of  the  land,  being  of  the 
yearly  value  of  4/.,  and  let  the  cottage  to  Linford,  at  the 
rent  of  3/.  The  pauper  afterwards  rented  a  tenement  of 
the  yearly  value  of  75i,  in  Melling,  and  resided  thereon 
three  years.  Being  sold  up  by  his  landlord,  and  distressed 
in  his  circumstances,  he,  in  or  about  the  year  1780,  g^^'^ 
up  that  tenement,  and  came  back  to  Maghull,  having  no- 
thing but  a  few  household  goods  to  bring  with  him,  where 
he  took  a  cottage  from  one  William  Wood,  of  the  value  of 
3/.  a-fyear,  on  which  he  resided  a  year  or  more.    Wign^" 


(i)  Rex  V.  Maurice,  Burr.  S.C.  588. 
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was  taken  for  tenant  to  Lord  Sefton  of  the  whole  premises 
in  Magfaiill)  and  secured  to  His  Lordship  the  rent  thereof 
for  the  year  17789  by  the  joint  bond  of  the  pauper  and  the 
said  Wignall.     Wignall  also  received  from  Linford  one 
year's  rent  for  the  cottage,  distrained  upon  her  for  another, 
and  the  third  year  she  had  no  goods  to  distrain  on.    The 
pauper,  after  he  had  by  an  artifice  got  Wignall  from  home, 
without  his  consent,  entered  upon  the  said  land,  which 
was  then  in  Wignall's  occupation;  and  was  by  Wignall, 
after  his  return  home,   found  mowing  the  same.     But 
Wignall's  wife  being  the  pauper's  sister,  she  begged  of  her 
husband  not  to  stop  the  pauper  from  mowing  out  the 
same ;  wherefore  he  let  the  pauper  reap  the  hay ;  and  the 
pauper  held  the  land  much  more  than  forty  days,  whilst 
he  resided  on  the  cottage  which  he  took  from  William 
Wood.     But  the  pauper,  after  he  returned  to  MaghuU, 
never  received  any  rent  of  the  cottage  occupied  by  Linford, 
she  not  considering  the  pauper  to  have  any  right  to  de- 
mand the  rent  from  her.     The  pauper,  in  the  year  1780, 
paid  Lord  Sefton's  agent  S/.  Ss,  in  part  of  the  rent  for  1780, 
which  the  agent  demanded  from  him ;  being  glad  to  receive 
the  rent  from  whomsoever  he  could,  though  he  considered 
Oolbonme  as  getting  fraudulent  possession ;  and  the  pau- 
per and  Wignall  entered  into  a  joint  security  together  to 
Lord  Sefton  for  the  residue  of  the  r^it  for  the  year  1780, 
which  was  never  paid. 

Ijxd  Mansfield  C.  J.  The  circumstances  of  this  case 
are  very  peculiar.  They  never  did  occur  before,  and  pro- 
bably never  will  again,  and  can  never  be  an  authority.  It 
is  pot  on  this  ground,  that  the  original  lease,  which  was  no 
more  than  a  lease  at  will,  has,  by  assignment,  been  vacated ; 
and  that  it  must  be  shown,  that  it  has  been  renewed  by  a 
fresh  demise,  or  a  settlement  was  not  gained  at  MaghuU. 
It  might  be  difficult  to  shew,  that  any  new  lease  was 
graot^ :  but  was  the  old  lease  vacated?  I  am  of  opinion 
it  was  not*  Throughout,  Lord  Sefton  considers  the 
pauper  as  his  tenant,  and  he  continued  liable  for  the  rent. 
In  1785,  several  years  after  the  assignment,  he  is  in  pos- 


60  Of  the  Residence. 

session;  and  His  Lordship  accepts  rent  from  him,  and 
takes  security  from  him  for  the  rent  in  a  bond,  in  which 
he  is  joined  by  another  person.  This,  with  the  other  cir- 
cumstances attending  it,  u  e.  the  pauper's  being  at  that 
time  in  possession,  and  the  acceptance  of  rent  from  him, 
shews  that  Lord  Sefton  retained  him  as  tenant,  and  cer- 
tainly does  not  afibrd,  as  was  attempted,  any  ground  of 
argument  on  the  other  side* 

Buller  J.  There  is  a  seeming  contradiction  between 
Lord  Sefton's  conduct,  as  collected  from  all  the  other  &cts  in 
the  case,  and  the  fact  stated,  that  the  assignee  was  taken  as 
by  tenant  His  Lordship ;  but  there  is  one  way  of  reconciling 
it.  Lord  Sefton  agreed  to  the  occupation  by  the  assignees, 
and  received  rent  from  him,  but  did  not  mean  to  gire  up 
the  pauper  as  tenant  His  meaning  was,  to  have  them 
both  liable.  (1) 


Sect.  V. 

Cf  the  Residence. 

Forty  dayH*  jjj  order  to  gain  a  settlement  by  occupying  a  tenement 

of  10/.  per  annum^  there  must  be  a  residence  of  forty  days, 
either  on  the  premises,  or  at  least  in  the  parish  where  some 
part  of  them  lie.  (2) 

Must  reside  in  The  pauper  rented  a  farm  in  K.  at  30/.  per  annumy  and 
where*h?te.  ^^^ided  from  Lady-day  1779  to  Christmas  1781,  when  he 
nement  is.        went  with  his  wife  publicly  to  reside  with  his  son-in-law  in 

T.  taking  with  him  all  his  furniture,  and  the  stock  remain- 
ing on  his  farm  at  K.  He  resided  with  his  son-in-law 
in  T.  upwards  of  forty  days,  before  he  delivered  up  posses- 
sion of  the  farm  in  K.,  but  he  did  not  hire  or  occupy  B^y 
land  whatever  in  T.  He  gained  no  settlement  by  the 
residence  in  T.     Buller  J.  It  is  taken  for  granted  in  all 

(1)  Rex  V.  Maghull,  Cald.  429. 

(2)  Per  Ashhurst  J.j  Rex  r.  Knighton,  2  Term  Rep/48. 
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the  cases,  thai  the  pauper  must  reside  in  some  part  of  the 
parish  in  which  his  property  lies ;  and  I  think  it  is  expressly 
laid  down  in  the  case  of  Ryslip  and  Harrow  (1),  that  the 
residence  must  be  connected  with  the  occupation.  (2) 

So  where  the  pauper  rented  a  windmill  m  one  parish, 
and  resided  together  with  his  wife  and  servant  along 
with  his  &ther-in*law  in  another,  but  neither  rented  nor 
occupied  a  tenement  there,  he  gained  no  settlement  where 
he  resided.  (3) 

But  it  is  enough,  if  he  dwell  where  part  of  the  tene-  Need  not  be 
ment  lies  (4) ;   he  need  not  reside  upon  any  part  of  what  niises.^  ^'*" 
he  takes.  (5) 


(1)  2  Salk.  524. 

(2)  Rexv.Topcroft,  Cald.  478.  See  also  Rex  v.  St.  Giles  in  theFields^ 
Cald.  481.  n.  (c).  Rex  v,  Butley,  Burr.  S.  C.  109. ;  which  was  a  question 
of  residence,  where  the  settlement  was  claimed  by  estate. 

(S)  Rex  V.  Knighton,  2  Term  Rep.  48. 

(4)  Rex  v.Fritwell,  ante  40.  (l). 

(5)  Per  Aston  J.  Rex  v,  Llandverras,  Burr.  S.  C.  572.  and  there  are 
maoj  other  authorities  to  the  same  point,  of  which  several  are  cited 
n.  (c).  Rex  v,  Bardwell,  2  B.  &  C.  165.  Some  observations  are  reported 
to  have  fallen  from  two  learned  judges  in  Rex  v.  Bardwell,  2  B.  &  C.  163., 
which  militate  against  this  position;  and  the  following  case  appears  in 
some  degree  inconnstent  with  it. 

C,  when  leaving  his  mansion  house,  agreed  with  the  pauper  to  take 
care  of  his  garden,  and  for  so  doing  he  was  allowed  to  take  the  issues  and 
profits  of  part  of  it,  and  to  live  in  a  contiguous  cottage  of  the  yearly 
value  of  4/.;  pauper  to  continue  for  a  year,  unless  some  other  person 
flhooid  previously  occupy  the  mansion,  &c.,  when  he  was  to  deliver  up 
the  gBfden.  It  was  held,  that  as  he  resided  in  a  tenement  not  his  own, 
hot  bad  the  garden  as  a  servant,  he  gmned  no  settlement ;  for  to  do  so 
he  must  have  a  residence  which  might  be  called  his  own  as  a  tenant,  and 
where  he  resides  in  the  character  of  servant  merely,  that  would  not  be 
sufficient  so  satisfy  the  words  of  the  statute,  "  coming  to  settle,"  Rex  t^. 
Shepdham,  sD.&R.  384.  But  the  point  came  afterwards  before  the 
court,  in  Rex  v.  Benni worth,  East.  5  Geo. IV.,  ante,  18.,  when  the  court, 
after  taking  time  to  consider,  held  that  where  the  pauper  resided  in  a 
cottage  as  a  servant,  but  had,  as  part  of  his  wages,  the  keep  of  two 
heifers  on  his  master's  farm,  which  was  of  the  annual  value  of  10/.,  he 
therd>y  acquired  a  settlement. 


§9  Of  the  Besidence,  &c 

Must  reside  .  It  js  absolutely  necessary,  however,  that  the  party  should 
A  previous  re-  ^^de  forty  days.  A  pauper  got  possession  privately 
moval  by  force,  from  the  tenant,  of  a  taiement  of  the  yearly  value  of 

Kttlement,       ^^^*  ^^^'    After  residing  in  it  twenty-nine  days,  he  was 

forcibly  removed,  with  his  family,  by  the  original  land- 
lord, aided  by  some  of  the  parishioners  and  the  overseers 
of  the  poor  of  the  parish,  and  was  thereby  prevented  from 
residing  forty  days :  he  gained  no  settlement,  the  residence 
being  insufficient  (1) 

Residence  ia  The  pauper  took  a  tenement  at  152.  per  annum  in  St* 
oth^r°parid!*  Martin's:  five  days  after  he  took  possession  he  was  ar- 
thougii  te-  rested,  and  carried  to  a  prison  in  another  parish,  but  his 
reSde onUie  '^"^^y  continued  to  reside  in  the  tenement  for  two  months, 
premises,  gains  the  husband  remaining  in  prison.  Neither  he  nor  his 
no  settlement.  ^^^^  ^^^  %^\!i\sA  in  St  Martin's,  for   «  no  settlement 

is  gained  by  a  residence  for  a  shorter  period  than  forty 
days.  (2) 

He  must  be  The  pauper  must  also  stand  in  the  relation  of  tenant 

propcrty^for^  ^  ^^  property  during  the  forty  days'  residence*  A  wife 
days.  therefore  cannot  acquire  a  settlement  by  residence  in  her 

Reudenceby     husband's  life-time,   on  a  tenement  taken  by  him  (3); 

or  by  her  without  his  privity  (4);  neither  can  her  residence, 
as  such,  be  coupled  with  subsequent  residence  as  a  widow. 

Residence  as  a  The  pauper  hired  a  house  2Sd  Oi;tober  1792,  entered 
connect  with  ^"^^  possession  with  his  wife  and  children  on  the  following 
that  as  a  widow  day,   and  resided  till  his  death,   8  th   November,    1792. 

settlem^t       '^^  ^^^^  ^^^  children  continued  to  reside  until   11th 

December  1 792,  when  she  paid  up  half  a  quarter's  rent, 

(1)  Rex  V.  Llambedergochy  7  Term  Rep.  105.  No  fraud  being  found, 
the  court  would  not  enter  into  that  question,  as  it  is  a  fact  which  must 
be  expressly  stated  by  the  sessions,  and  cannot  be  inferred  by  the  court. 

(2)  Rex  v.  St.  George  the  Martyr,  7  Term  Rep.  466.  See  also  Rex  ». 

Dilwyn,  Burr.  S.  C.  54.    But  if  a  Fleet^risoner  rent  a  house  of  S5/.  |^r 

ann.  within  the  rules,  and  live  in  it,  he  gains  a  settlement.  St.MaigAret*8 

Westminster  v.  St.  Martin's  Ludgate,  S  Str.  914.  But  see  post,  chap, 
xxvii.,  and  54  Geo.  III.  c.  170.  s.4.  ante,  30. 

(S)  Rex  «.  St.  George  the  Martyr,  7  Term  Rep.  466. 

(4)  Rex.  V.  Ashton-under-Lyne,  ante,  SZ,  (2) 
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and  quitted  possession.  She  gained  no  settlement  by  the 
residence:  for  the  residence  of  the  husband  cannot  be 
coupled  with  that  of  the  widow,  because  they  were  in 
distinct  rights.  (1)  And  if  it  is  considered  as  a  new  taking 
by  the  widow,  there  must  be  a  residence  of  forty  days 
after  she  has  obtained  credit  for  the  tenement  (2),  whereas 
she  resided  only  thirty-three  days  after  her  husband's 
death.  (S) 

We  have  seen,  that  residence  must  be  in  the  parish  in  Residence 
which  the  tenement  lies.     But  if  the  party  has  a  tenement,  mcnuin  differ-i 
or   tenements,    of   sufficient   value,    situated  in   different  ent  parishes, 
parishes,  and  has  resided  in  both,  he  is  settled  where  he 
slept  the  last  night  of  his  occupation,  provided  he  has  slept 
there  forty  nights  in  all.     And  it  makes  no  di£Perence  that 
the  tenement  in  that  parish  is  of  the  lesser  value  (4),  or 
only  an  occasional  residence  taken  for  a  particular  purpose, 
and  that  the  party's  regular  home,  and  the  residence  of  his 
family,  is  in  the  other  parish.  (5) 

The  pauper  took  a  farm  in  the  parish  of  C.  for  nine 
years  at  26/.  bs.  payable  on  the  1st  of  July.  It  was  agreed 
he  should  enter  on  the  arable  on  the  14th  of  February, 
and  on  the  dwelling-house  and  the  rest  of  the  premises  on 
the  Idth  of  May  following.  He  accordingly  entered  into 
possession  of  the  land,  which  was  above  the  annual  value 
of  lOJL,  between  the  14th  February  and  the  8th  of  May, 
repaired  the  fences,  ploughed,  and  did  other  acts  of  spring 
husbandry.  Soon  after  he  agreed  with  the  tenant  in 
possession  of  the  dwelling-house,  to  take  him  to  board  at 
Is.  a  day  while  he  was  husbanding  the  land,  and  he  slept 
there,  at  intervals,  sixteen  nights  before  the  6th  of  May, 

(1)  Per  AshhuntJ. 
(8)  Per  Lawrence  J.  lb. 

(3)  Rex  9.  SoiUh  Lynn,  5  Term  Rep.  664. 

(4)  Gratwich  p.  Shenstone,  Burr.  S.C.  474.  Rex  v.  St.  Macy,Lambeth. 
8  Term  Rep.  240. 

(5)  Rex  v.  St.  Mary,  Lambeth,  supra  (4).  As  to  the  alternate  resi- 
dence of  servants,  and  of  apprentices,  see  vol.  i. 
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when  he  received,  possession  of  the  dwelling-house  and 
broi^ht  his  wife,  &mily,  furniture,  and  flock  thither  from 
another  parish,  where  they  had  previously  been  and  he  had 
mostly  dwelt  He  remained  afterwards  in  the  &rm  at  C. 
thirty-six  days,  when,  his  goods  being  taken  in  execution, 
he  applied  for  relief  to  the  overseers  of  C,  and  agreed  to 
quit  the  farm.  Held  too  clear  to  admit  of  argument,  that 
the  pauper  came  to  settle  upon  his  tenement  in  C.  from 
the  beginning  of  his  lodging  with  the  outgoing  tenant, 
which,  being  joined  with  his  residence  after  the  6th  of 
May,  made  above  forty  days  in  the  whole,  and  setded 
him  there.  (1) 


Sect.  VI. 

Of  59  Geo.  III.  c.  50. 

59  Geo.  in.  The  statute,  after  reciting  that  many  disputes  and  ccm- 

troversies  havearisen  respecting  the  settlement  of  poorpeople 
in  parishes  in  England  by  the  Venting  of  tenements,  enacts, 
that  from  and  after  the  passing  of  the  act,  2d  July,  1819, 
<^  No  person  shall  acquire  a  settlement  in  any  parish  or 
township,  maintaining  its  own  poor,  in  England^  by  or  by 
reason  of  his  or  her  dwelling  for  forty  days  in  any  tenement 
rented  by  such  person,  unless  such  tenement  shall  consist 
of  a  house  or  building  within  such  parish  or  township, 
being  a  separate  and  distinct  dwelling-house  or  building, 
or  of  land  within  such  parish  or  township,  or  of  both 
bondjlde^  hired  by  such  person  at  and  for  the  sum  of  ten 
pounds  a-year  at  the  least,  for  the  term  of  one  whole  year; 
nor  unless  such  house  or  building  shall  be  held,  and  sucli 
land  occupied,  and  the  rent  for  the  same  actually  paid,  for 
the  term  of  one  whole  year  at  least,  by  the  person  hiring 
the  same ;  nor  unless  the  whole  of  such  land  shall  be  situate 
within  the  same  parish  or  township,  or  the  house  wherein 
the  person  hiring  such  land  shall  dwell  and  inhabit ;  any 
thing  in  any  act  or  acts,  or  any  construction  of  or  implica- 


(1)  Rex  a.  Caton,  1  Const.  Appen.  748.  PI.  1070. 
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tian  firom  any  act  or  acts,  or  any  usage  or  C9$tain  to  ihe 
contrary  in  any  wise  notwithstanding/* 

It  has  been  held,  that  unless  a  previous  settlement  wns  59  Qeo.  m. 
completely  gained  and  established  by  residence  before  this  ^*  ^* 
act  passed,  it  most  be  rq;ulated  by  its  provisions* 

• 

The  paoper  bad  resided  in  and  occupied  a  tenement  Re^enoe  in* 
at  the  rent  of  6/.  a-year,  in  the  parish  of  St  M.,  for  J^  ^ 
more  than  forty  days  in  all,  but  only  for  thirty-eight  days  panocL 
before  the  act  received  the  royal  assent.  The  court  held, 
that  tfaoc^  it  was  dear  that  if  the  statute  had  not  passed^ 
he  would  have  acquired  a  settlement  in  St  M.  by  his  resi- 
dence and  occupation  there,  yet  that  be  had  not  done  so 
under  the  circumstances.  For  the  statute  had  in  view,  as 
i^ipears  by  the  preamble,  the  preventing  of  the  disputes 
and  controversies  which  had  arisen  respecting  the  settle- 
ment of  poor  people  by  the  renting  of  tenements :  and 
that  object  is  best  attained  by  giving  the  words  of  the 
enacting  part  their  foil  and  absolute  effect,  and  holding 
that  the  only  enquiry  to  be  made  thereafter  sjiould  be 
whether  a  settlement  had  been  acquired  under  the  dd  laws 
be£xe  the  2d  of  July,  1819.  (1) 

Short  as  this-  act  is,  it  may,  like  some  other  legislative 
experiments,  give  rise  to  as  many  legal  difficulties  as  those 
it  was  intended  to  have  put  an  end  to.  (2) 

Hie  following  important  case  has  been  already  decided  Tenementi 
upon  it :— W.  B.  hired  dwelling-house  and  garden  in  181 2,  ^^^^^ 
in  the  parish  N.C,  at  SL  Ss^^renty  and  occupied  and  paid  his  at  difierent 
rent  until  his  death  in  1821.  During  the  last  fouryears,  he  let  ^^^^^ 
one  room  on  the  ground  floor  to  alodger  at  lLlOs.per  annum. 
It  communicated  with  the  yard  appurtenant  to  the  house 
by  an  outer  door,  and  with  the  adjoining  room  by  an  inner 
one,  of  bodi  which  the  lodger  kept  the  keys.     As  there 

(i)  Rex  V,  St.  Mary-le-Bone,  4  B.  &  A.  68 1. 
(s)  As  to  right  of  removing  tenant  where  rent  loL  per  aamnD,  but 
yearly  valoe  leu,  tee  Rex  v,  Amptbill,  poft 

VOL.  II.  F 
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WBS  another  outer  door,  no  alteration  was  made  in  die 
house  while  the  lodger  occupied  this  room.    W.  B.  was 
rated,  and  paid  the  rates  and  taxes  fer  the  entire  house. 
After  2d  July,  1819,  he  Jxm&Jide  hired  a  piece  of  garden 
ground  in  the  same  parish  fer  a  year,  at  the  rent  of  iL  155., 
which  he  paid,  and  actually  occupied  it  for  a  year,  and 
until  his  death.     The  court  held,  that  W.  B.,  under  these 
'      circumstances,  gained  a  setdement.    Per  Abbott,  C.  J.  He 
question  arises  on  the  construction  of  the  statute  59  Geo.  III. 
c.  50.,  which  was  made  for  the  purpose  of  restraining  the 
acquisition  of  settlements  by  renting  tenements.    It  is  a 
general  rule,  t^at  acts  in  ^ri  materia  shall  receive  a  simihr 
construction.     Before  the  passing  of  the  act,  a  party  might 
gain  a  settlement  by  taking  various  tenements  at  difiisrent 
times.     The  question  is,  whether  since  the  passing  of  the 
act  the  ten^nent  must  be  taken  at  one  rent,  and  at  the 
same  time.     The  words  are,  **  that  no  person  shall  acquire 
a  setdement  in  any  parish  or  township  maintaining  its  own 
(poor  in  Engtand^  by  reason  of  his  or  her  dwelling  for  fortj 
days  in  any  tenement  rented  by  such  person,  unless  such 
tenement  shall  consist  of  a  house  or  building  within  sodi 
parish  or  township,  being  separate  and  disthict  dwelling- 
house  or  building,  or  of  land  withm  such  parish  or  town- 
ship, or  of  both,  bondjlde  hired  by  such  person  at  and  hr 
die  sum  of  10/.  a-year,  at  least,  for  the  term  of  one  whole 
year;   nor  unless  such  house  or  building  shall  be  held, 
and  such  land  occupied,  and  the  rent  for  ^e  same  actually 
paid,  for  the  term  of  one  whole  year,  at  least,  by  the  per- 
son hiring  the  same."    Now  by  this  act  it  is  not  sufficient 
that  the  birii^  should  be  a  tenement  of  the  value  of  lOL 
per  annumj  but  the  house  must  be  held,  and  the  land 
occupied,  and  the  rent  paid,  for  one  whole  year.    The  first 
question  is,  whether  the  pauper  held  a  tenement  within  die 
toiefloiing  of  the  statute.    Under  the  former  acts,  a  tenement 
might  consist  of  yarious  parcels  taken  at  various  times, 
and  there  is  nothing  in  this  act  to  alter  the  old  law  in  that 
respect.     As  to  the  second  question,  it  is  to  be  observea 
Householder    that  a  different  expression  is  applied  to  land  and  to  bouses* 

tokiDg  lodgers  rj^^  j^^^g^  is  to  be  heldj  but  the  land  is  to  be  paa?»*^  •  '^ 
nifty  ff&in  &  i.]<r 

•ettlement.       was  probably  intended  that  a  party  taking  lodgers^  properv 
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so  called,  should  not  be  thereby  prevented  from  gaining  a 
settlement.  The  question  is,  did  the  pauper  hold  die  whole 
dwelling-house  ?  It  is  said,  that  the  lodger  held  a  part 
distinct  from  the  rest,  so  that  a  burglary  committed  in  that 
part  might,  in  an  indictment,  be  laid  to  have  been  in  the 
dwelling-house  of  the  lodger.  I  think,  however,  that  that 
pnypoaition  is  not  established  by  the  fiict  stated.  It  is  said, 
that  putting  the  key  of  the  inner  door  into  the  hands  of  the 
lodger,  was  the  same  thing  as  if  there  was  a  brick  wall 
between  his  and  the  adjoining  room.  If,  indeed,  it  had 
been  stated  that  the  key  was  delivered  to  the  lodger  for  the 
express  purpose  of  preventing  the  communication  between 
the  different  apartments,  there  would  be  more  weight  in 
the  argument  But  the  key  may  have  been  delivered  to 
him  for  the  purpose  of  enabling  him  to  enter  either  way, 
and  if  that  was  the  object,  then  he  had  not  any  distinct 
dweDing-house.  I  rather  infer  Scorn:  the  &cts  stated,  that 
that  was  the  object  for  which  the  key  was  delivered ;  and  if 
so,  then  the  pauper  held  the  whole  house,  and  it  is  to  be 
considered  as  one  entire  tenement;  and  in  that  case  a  burglary 
ccHnmitted  in  the  part  occupied  by  the  lodger,  must  have 
been  laid  to  have  been  in  the  dwelling-house  of  the  pauper. 
For  these  reasons  I  am  of  opinion,  that  the  pauper  gained 
a  settlement  in  the  parish  of  North  CoUingham,  and  that 
the  order  of  sessions  must  be  affirmed.  (1) 

Sect.  VIL 

Of  the  Proofs  necessary  to  establish  a  Settlement  by  occupy^ 
ing  a  Tenement  of  the  annual  Value  of  lOL  a  Year. 

It  will  be  necessary  to  prove,  1st,  The  nature  of  the  Proofs, 
tenement ;  2d,  The  lawful  occupation  (2) ;  Sd,  An  annual 
value  of  10/.  during  occupation ;  4th9  Forty  days'  residence 
in  the  parish  while  he  occupies. 


This  proof  may  depend  partly  upon  written  evidence  (3), 
and  partly  upon  parol  testimony  (4);  the  rules  respecting 
which  will  be  found  in  antecedent  sections. 

(1)  Rex  V.  North  Colliogham,  1  B.  &  C.  578. 

(2)  See  Rex  r.  Calmstock,  ante,  41 .  (2). 

'  (3)  See  vol.i.  ch.xxi.  sect.  vi.  (4)  lb. 
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6S  C^  the  Proofs  necessary  to  establish  A  Settlement. 

The  nature  of  the  taking  seems  in  most  cases  im- 
material, unless  for  the  purpose  of  ascertaining  the  yearly 
▼alue;  or,  possibly,  in  cases  affected  with  the  suspicion  of 
fraud.  Upon  the  circumstances  from  which  a  yearly  taking 
is  to  be  inferred,  the  following  case  has  been  decided. 

Yearly  COD-  A  certificated  person  occupied  a  house  and  homestead, 
tract  for  a^tt-  ^jjj  while  in  the  occupation  agisted  three  cows  for  two  or 
fumed  from  three  months  in  the  fields  of  his  landlord.  No  positive 
the  cattle's  contract  for  the  acnstment  was  proved.  The  sessions  found 
Smmonthf.  ^^  ^^  average  value  of  the  agistment,  reckoned  by  the 

year,  added  to  that  of  the  other  tenement,  exceeded  that 
of  lOUperarmum;  but  that  if  the  value  of  the  agistment  was 
to  be  tidcen  only  for  the  time  the  cows  were  on  the  land,  it 
would  make  the  whole  less  than  10/.  The  court  were  of 
opinion,  that  the  sessions  properly  inferred  fit>m  the  fiict 
of  the  cattle  running  in  the  landlord's  fields,  a  contract  be- 
tween him  and  the  owner,  and  that  he  was  to  receive  a 
compensation  for  it.  The  term  agistment  imports  a  con- 
tract between  the  parties ;  and  as  the  cattle  must  have  been 
there  either  by  right  or  by  sufferance,  in  the  absence  of 
contrary  proof,  the  court  ought  to  infer  that  the  catde  were 
there  by  right,  and  that  there  was  a  contract  between  the 
parties,  and  the  certificate  discharged.  (1)^ 

Efidence  of  a      The  pauper  took  a  tenement  by  a  written  agreement, 
^wrra^^  which  was  unstamped ;  bemg  lost,  parol  evidence  of  its  con- 
inadmissible,     tents  was  inadmissible  to  prove  the  value  of  the  tenement; 
for  the  contract  is  the  very  essence  of  the  case,  and  could 
not  be  received  without  the  proper  stamp.  (2) 


(1)  Rexv.Croft,3B.&A.  171. 

(S)  Rex  o.  Castle  Morton,  3  B.  &  A.  5S8.  See  also  Rippener  9.  Wright* 


9B.&A.  478. 
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CHAP.  XXIV. 
C^  SeUlement  by  Estate, 

Sect.  I. 
Of  ike  Estate  necessary  to  coffer  a  Settlement. 

Ak  estate  is  defined  by  Sir  WilUam  Blackstone  to  signify  Estate  what 
such  interest  as  the  tenant  has  in  lands,  tenements,  or  he- 
reditaments. (1) 

The  nature  of  the  thing,  or  property,  out  of  which  the  Inwbatthingi. 
interest  which  is  to  confer  a  settlement  must  arise,  does 
not  seem  to  have  been  expressly  defined.  The  reported 
cases  generaUy  respect  settlements  by  estate  in  land,  and  it 
is  no  where  directly  considered,  whether  a  settlement  can 
be  acquired  by  an  estate  in  a  tenement,  as  that  word  has 
been  explained  under  IS  &  14  Car.  11.  (2),  or  in  the  more 
extensive  denomination  of  property,  called  an  heredita- 
ment (3) 

The  principle  upon  which  these  settlements  are  founded,  Estates  in  in- 
viz.  that  the  party  shall  not  be  removed  from  his  own  (4),  J2SSm«itor 
but  is  entitled  to  the  superintendence  and  care  of  his  pro- 
perty, goes  beyond  estates  in  land,  and  seems  to  extend  this 
right  to  all  interest  in  things  immoveable,  situate  within  a 
town  or  parish,  which,  as  the  party  cannot  take  with  him 
to  the  place  of  his  settlement,  he  must  be  allowed  to  remain 
where  they  are,  for  the  purpose  of  superintending  them. 

— —  "  -    -     — ■ r        iMi  _ 

(1)  S  Black.  Com.  103. 

\i\  Ante,  7. 

(S)  2  Black.  Com.  so.    S  Woodeson's  Lect  S6, 

(4)  SeeRjTsiip  «.  Harrow,  Salk.  5S4.  post,  79.  (l).  Rex.  o.  Uttoxeter 
Barr.  Sb  C.  5J8.  post,  71,  (9).  Rex  v,  Aythorpe  Rooding,  ib.  413.  Rex.  v. 
Hsdidd,  Burr.  S.  C.  147.  s  Str.  1138.  Rex  v.  St.  Nyott's,  Burr.  S.  C. 
IJ2.  Rex  «.  Houghton  Le  Spring,  l  East,  S47.    Rex  v.  Staplegrove 
2B.&A.597. 
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Mnst  issue  But  the  interest  must  issue  out  of  the  realty  locally 

^  ^^^  situated  in  the  parish  where  the  setdement  is  sought 

An  annuity  The  paupert  grandmother  being  possessed  of  an  estate 

charged  by  wiU  jj^  Qieriton  Fitzpayne,  for  a  term  of  years  determinable 
Sa^'JwSno  upon  the  death  of  his  mother  S.  W.,  devised  to  the  pauper 
settlement.       j^  w.  the  sum  of  ten  pounds  a  year,  to  be  paid  by  her 

executors,  in  trust  therein  named,  out  of  her  estate,  during 
the  said  J.W.'s  mother's  Ufe;  and  if  her  grandson  J.  W. 
should  happen  to  die  before  his  mother  S.  W.,  she  denused 
the  annuity  over  to  his  brother  and  sister,  and  the  survivor. 
The  testatrix  died  soon  after,  leaving  this  leasehold  estate, 
and  eflFects  to  the  amount  of  82/.,  and  no  more.     The 
pauper  being  setded  in  S.,  and  in  debt,  in  order  to  avoid 
his  creditors,  went  to  Cheriton  Fitzpayne,  and  resided  with 
his  mother  on  the  leasehold  estate  more  than  forty  days, 
carrying  on  the  business  of  a  jobber  in  cattle.  Lord  Mans- 
field said,  there  was  no  colour  for  adjudging  the  pauper  to 
have  gained  a  settlement  in  Cheriton  Fitzpayne.    He  did 
not  go  thither  to  reside  upon  his  aam.  He  absconded  there 
to  avoid  his  creditors.     This  was  no  specific  legacy :  it  is 
payable  out  of  her  whole  personal  estate.     But  if  it  were  a 
specific  legacy,  has  a  specific  legatee  any  right  to  go  and 
live  upon  the  estate  ?   If  it  had  been  a  rent  charge  out  of  a 
freehold,  it  would  not  pve  a  right  to  live  upon  such  firee- 
hold ;  but  this  man  has  only  a  pecuniary  demand.     There 
was  no  colour  for  his  going  to  live  upon  her  leasehold 
estate  as  his  own.  (1) 

An  annuity  T.  M-  officiated  as  schoohnaster  (ui  the  charity  school) 

chargedonreal  ^^  Melborne,  in  Derbyshire.  During  his  continuance  there, 
riS^Xolf^  Lady  B.  Hastings,  by  deed  inroUed,  conveyed  to  trustees 
to  be  paid  to  ^j  ^heir  heirs,  certain  lands  in  trust,  to  receive  and  pay 
Jot  Se'rert  the  rents  and  profits ;  among  others,  « the  yearly  sum  of  lOt 
to  the  person  ^  the  charity-school  erf  Melborne,  to  be  paid  to  the  vicar 
•SSas^er,  there,  for  the  time  being.''  Which  sum  T.  M.  received 
which  gives  a    from  the  vicar  to  the  time  of  his  death.     The  sessions  Bjp- 


settlement. 


(1)  Rex  ©.Stocklcy  Pomroy,  Burr.  S.  C.  762. 
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prehended,  that  T.  M.  ^<  had  gained  a  freehold  estate,  by 
receiyii^  the  said  10/.  a  year  under  the  said  deed."  Bnt 
bj  the  court,  ''  This  annuity  of  lOl.  per  annum  does  not 
appear  to  be  appn^riated  to  the  scboohnasler ;  nor  ddes 
the  msn  appear  to  have  had  any  interest  in  it  (though  in^* 
deed  he  received  it) :  he  ooidd  have  no  /refold  in  it  be- 
yond doubt"  (1) 

An  estate  or  interest  in  things  real  is  affected  by  various  Setflcmcnt  by 
qualities  and  circumstances,  which  are  to  be  noticed  ^I^^ed! 
on  this  snkgect  As,  1st,  The  nature  of  the  tenure.  But 
this  does  not  afiect  a  settlement  It  may  be  acquired  by 
an  estate  in  knds,  held  in  frank-tenure  (2)^  or  by  copy- 
hold. (3)  2d,  The  duration  of  the  estate^  seems  like- 
wise immaterial,  if  it  is  sufficient  to  ensure  a  residence  of- 
forty  days.  It  may  be  either  a  freehold  estate  in  fee  (4*), 
or  finr  life  (5),  or  a  copyhold  in  fee  (6),  or  for  life  (7),  or  a 
leasehold  interest  determinable  on  lives  (8),  or  years.  (9) 
Even  a  tenancy  from  year  to  year  (10),  when  acquired  by 
proper  means  (11),  as  also  the  right  which  the  widow  has 
under  Magna  Charta,  chap.  7.,  to  continue  forty  days  upon 


(I)  Res  V.  Melborne^  Burr.  S.  C.  244.  ante,  vol.  i.  The  pauper  resided 
nnder  a  certificate.  See  9  &  10  W.  III.  c.  1 1 .  But  if  the  schoolmaster  is  in 
efiect  the  cestuy  que  fruit  residing  upon  what  is  substantially  his  own,  he 
acquires  a  settlement.     See  Rex  v.  Owersby  le  Moor,  1 5  East,  356*  and 

pOSty  S8. 

(2]  Rex  V.  Chariton,  8  Bott,  493.  Cald.  416.  PL  51 1.  Rex  v.  Great 
Farringdon,  6  Term  Rep.  520. 

(3}  Harrow  v.  Edgeware,  2  Bott,  465.  PI.  485.  Rex  v.  Burclear, 
I  Str.  165. 

(4)  Rexv.  Charlton,  supra,  (2).  Rex  v.  Great  Farringdon,  snpra,  (2). 

(5)  Rex  9.  SSieoston,  Burr.  S.  C.  468.  where  the  pauper  was  certificated. 

(6)  Rex  o.  Stone,  6  Term  Rep.  295. 

(7)  Harrow  v.  Edgeware,  2  Bott,  465.  PI.  485.  Rex  v.  Ingleton,  Burr. 
S.C.  560.  post,  74.(3). 

(8)  Rex  o.  Marwood,  Burr.  S.  C.  386.  post,  80.  (4)  Rex  v.  Cold  Ash- 
teo.  Burr.  S.  C.  444.  pauper  certificated. 

(9)  Murfl^,  V,  Grandborough,  1  Str.  97.   Rex  o.  Uttoxeter    Burr* 

o.  C/.  538. 

(10)  Rex  V.  Stone,  post.  79.  (4). 

(u)  See  Rex  v»  Hagworthingbam,  l  B.  &  C.  634. 
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her  husband's  lands  until  she  is  assigned  her  dower, 
interests  sufficiently  permanent  to  confer  a  settlement.  (1) 

Muft  hafe  a        But  the  interest  must  be  of  sufficient  permanemy  to 
^^  P*™^  render  the  party  inemovable  during  his  fiirty  days  of  resi- 
dence. (2)     A  tenant  at  will  cannot  acquire  a  settlement  as 
such  (3),  unless  his  tenement  is  of  the  annual  value  of  \OL 
when  it  ranks  under  a  different  species  of  settlement  (I-) 

Settlement  Hie  great  prindfJe  upon  which  this  species  of  settile- 

^^onpartjrs  qi^q^  j^  founded  is,  that  a  person  cannot  be  removed  from 

his  cnon.  The  chief  question,  therefore,  in  this  part  of  the 
law  of  settlement  respects  the  means  by  which  prcyeriy 
becomes  a  man's  own;  or,  in  other  words,  his  tide  to  the 
estate.  (5) 


Modes  of  ac-        The  n 

ggflfgP'^     into  two 
perty. 


property 


i.Deioeiit 


9.  Purdiaie. 


1.  By  descent,  or  hereditary  succession,  which  is  the 
title  whereby  a  man,  on  the  death  of  his  ancestor,  acquires 
his  estate  by  right  of  representation  as  his  heir  at  law.  (6) 

3.  Piirchas^  when  taken  in  its  largest  and  roost  extensile 
sense,  is  thus  defined  by  Littleton  (7) :  —  The  possession  of 
lauds  and  tenements  which  a  man  hath  by  his  own  act  or 
agreement,  and  not  by  descent  from  any  of  his  ancestors 
or  kindred.  In  this  sense  it  is  contra-distinguished  from 
acquisition  by  right  of  blood,  and  includes  eveiy  other 

method  of  coming  to  an  estate,  except  by  inheritance.  (8) 

-        --        ' - 

<l )  ReSL  V.  Fiiiiswicky  Burr.  S.  C.  YSS.  Rex  0.  Long  Wittenham,  Cald. 
474,  where  the  widow  was  certificatttd. 
(s)  Rfx  0.  Stone,  ante,  71.  (6). 

(3)  See  the  opinion  of  the  judges,  Rex  v.  Widwortfay,  Burr.S.  C.  109. 

(4)  Ante,  4, 5.  59-^-49. 

(5)  Lord  Coke's  defimdoQ  Is:  TUnhiegtJmiacamapoiMenAidqmod 

(6)  S  Black.  Com.  14  ft  8S. 

(7)  Utt.  Sect.  IS. 

(s)  9  Black.  Com.  15.  841.  dtes  Go.  Ut^  is» 
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Bat  this  distinction  is  scarcely  cf  further  use  in  the  law 
of  settlement^  than  to  distinguish  between  the  legal  import 
of  the  word  jmrc&ise,  and  that  more  limited  sense  in  which 
it  is  used  in  the  9  Creo.  L  c.  ?•  s.  5. 

An  estate  to  which  the  party  is  entitled  by  descent,  will  Settlement  on 
always  confer  a  settlement,  without  regard  either  to  the  ^^^ 
ammal  or  total  value  of  the  interest  (1) 

An  estate  acquired  by  purchase  also  confers  a  settle-  By  purchase, 
ment,   except  in  certain  cases.     Where  the  settlement 
is  claimed  by  estate,  the  annual  value  of  the  property  is 
immaterial,  but  the  price  given  for  the  interest  is  rendered 
important  by  9  Cveo.  I.  c.  7«  s.  5.,  which  enacts,  '*  that  after  p^oe  of  inter- 
35th  March  1753,  no  person  or  persons  shall  be  deemed,  est  material 
or  adjudged,  or  taken  to  acquire  any  settlement,  in  any  ^\^     ^'  ' 
parish  or  place  for  or  by  virtue  of  any  purchase  of  any 
estate  or  interest  m  such  parish  or  place  whereof  the  con- 
sideration for  such  purchase  doth  not  amount  to  the  sum  of 
diirty  pounds,  bonijide  paid,   for  any  longer  or  further 
time  than  such  person  or  persons  shall  inhabit  in  such 
estate,  and  shall  then  be  liddle  to  be  removed  to  such  pa-^ 
rish  or  place  where  such  person  or  persons  were  last  legally 
setded,  before  the  sud  purchase  or  inhabitancy  therein." 

It  becomes  necessary,  therefore,  to  consider  what  cases  Of  cases  not 
oome  within  the  purview  of  the  act,  because  a  setdement  within sGeoJ. 
is  not  gained  by  the  purchase  of  such  an  estate,  unless 
the  price  paid  for  it  amount  to  SOL,  and  the  value  is  of  no 
imporfeanoe  in  any  other  case. 

The  9  Geo.  I.  was  intended  to  prevent  parishes  from  ^^9^  ^^ 
being  fraudulently  incumbered  under  small  fhtudulent  con-  ^         *  ^'  * 
vi^ances ;  and  it  only  intended  to  exclude  all  purchases  of 
cottages  under  the  value  of  SO/L  from  giving  a  settlement 


(1)  Rex0  Great  Farringdony  6  Term  Rep.  679.  Rexv.Hasfidd^BiDr. 
&C.  147.  S  Str.  llSS.;  and  see  Ryslip  v.  Harrow,  5  Mod.  416.  Ash<« 
brittle  «•  Wi^f  1  Str.  60S.  Rex  o.Ganray,  Burr.  S.  C.  6SS. 
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longer  than  the  continuance  of  the  interest;  far  a  man 
ought  not  to  be  hindered  froxsa  living  wpoa  his  own,  and 
being  irremoveaUe  from  it  as  long  a^  his  property  contipne% 
and  he  continues  to  reside  upon  it.  ( I) 

Definition  of  a  The  word  purchase^  therefore,  is  not  to  be  taken  ia  its 
S^^th^ct?'     lai|;est  extent  and  strict  legal  sense.  The  act  does  not  extend 

to  devises,  or  gifts,  or  other  methods  of  acquisition,  but  is 
confined  to  the  particular  case  of  purchase  for  a  money 
consideration  under  SO/.  For,  on  the  contrary  constructi^Hiy 
no  estate  by  devise,  or  gift,  or  marriage-settlement,  could 
confer  a  settlement,  unless  a  pecuniary  oonsideratMm  was 
paid.  (2) 

Do«  not  ex-        It  has  been  held,  therefore,  not  to  extend  to  conveyances 

volunury         Purely  vdiuntary. 
conveyances. 

Conveyance  TThe  pauper  and  his  wife  were  removed  from  Kentisbury 

daughter  **  in  ^  Marwood,  and  the  order  was  unappealed  from.  They 
consideration  were  afterwards  committed  to  Bridewell  for  returning  to 
Mid  a^ction^"  ^*  without  a  certificate.  Some  time  after,  the  wife's  &• 
reserving  the  ther  being  possessed  of  a  cottage-house,  garden,  and  plot 
bed.    ^  ^  ^    ^^  ground  in  K.,  for  the  residue  of  a  term  of  nme^-nine 

years,  determinable  upon  the  life  of  J.  S.  (the  consider- 
ation-money for  the  purchase  whereof  amounted  to  but 
20j.) ;  in  consideration  of  his  natural  love  and  qjg^^on  to 
his  said  daughter,  did  give  and  grant  the  premises  (except 
the  standing  of  a  bed  in  one  room,  and  a  way  to  and  from 
the  same)  to  his  daughter,  being  then  the  wife  of  the 
pauper,  and  afterwards  in  trust  ft>r  her  daughter  during  his 
interest  therein.  This  gave  a  sufficient  estate  to  the  pauper 
to  entitle  him  to  a  settlement  (S) 


(1 )  Per  Ryder  C.  J.,  Rex  v.  Marwood,  Burr.  S.  C.  586.  See  dso  the 
opinion  of  Lawrence  J.  in  Rei  jr.  Martley,  5  East,  44. 

(2)  Rex  V,  Marwood,  ante,  7 1.  (8).  Bnt  Rex  v.  Sawbridgewortb,  sSess. 
Cas.  161.  Burr.  S.  C,  is  contra. 

(3)  Rex  V.  Marwood,  nipra(s).  Rex  o.  Ingleton,  S.  P.  Grant  of  a 
cottage,  value  4/L  per  annum,  by  pauper's  father-in-law  to  the  wife  lor 
life,  remainder  to  the  use  of  her  daughter,  confers  a  settlemeDty  where 
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Neitlier  does  it  make  any  difierence,  that  the  estate  is  Conveyance  to 
conireyed  from  natural  love  and  afiPection  by  the  wife's  a»o°-">-Jaw- 
£ither  to  her  husband. 

TTie  fiuher  of  the  pauper's  wife,  being  seised  in  fee  of  Feoffinent  in 
a  plot  of  ground,  twenty  yards  square,  of  the  value  of  a  of  love  and 
goinea,  by  indaiture  of  feofiKnent  between  him,  J.  D.  afiection,  and 
(the  pauper,)  and  Mary  his  wife,  in  consideration  of  the  {^{^yf  and  hb 
marriage,  then  lately  had  and  solemnised  between  the  said  heirs,  &c.  to 
J.  D.  and  M.  his  wife,  and  for  the  regard  and  natural  af-  J^iVi^Sl, 
fection  which  he  had  to  them,  and  of  ten  shillings  in  hand  and  their  heirs, 
paid,  did  give,  grant,  alien,  enfeoff,  and  confirm  unto  the  ^^  ^c    "^ 
said  J.  D.,  his  heirs  and  assigns,  all  that  plot  of  ground, 
&c  to  hold  to  the  said  J.  D.  and  M.  his  wife,  their  heirs 
and  assigns,  to  the  only  pn^r  use  and  behoof  of  the  said 
J.  D.  and  M.  his  wife,  their  heirs  and  assigns  for  ever.    No 
cooaideration  of  lOs.  was  paid  to  the  grantor,  nor  was  there 
any  promise  or  agreement  whatsoever,  before  the  marriage, 
to  convey  the  premises.     It  was  argued  tliat  J.  D.  took  no 
estate  by  operation  of  law  in  right  of  his  wife,  and  if  he 
took  any,  it  was  by  grant  to  himself,  which,  being  within 
the  statute  (1),  conferred  no  settlement.     The  grant  con- 
vqped  nothing  to  the  wife,  because  the  premises  of  the  deed 
limits  the  estate  to  the  husband  and  his  heirs,  and  it  is  set- 
tled that  the  habendum  cannot  lessen  an  estate  expressly 
given  by  the  premises.  (2)     The  habendum  therefore  which 
attonpts  to  give  a  joint  estate  to  the  husband  and  wife,  is 

the  residence  is  under  a  certificate.  Burr.  S.  C.  560.  Many  cases  cited 
here  were  determined  under  the  Certificate  Act,  9  &  10  W.  3.  c.  1 1,  the 
words  of  windi  are  very  strong,  viz.  **  that  no  person  shall  procure  a 
^  settlement  in  any  parish  into  which  he  has  been  certificated,  unless  he 
"^  shall  really,  and  honajidcy  take  a  lease  of  a  tenement  of  the  value  of 
**  10/.,  or  shall  execute  some  annual  office."  But  the  court  have  made  the 
same  construction  upon  that  act  as  upon  13  &  14  Car.  II.  See  ante  Rexo. 
Stamfield,  Borr.  S.  C.  205.  The  opinion  of  Lord  Mansfield,  Rex  v.  Cold 
Ahton,  Burr.  S.  C.  45a  post,  82.  (4).  Rex  ».  Ufton,  5  Term  Rep.  251. 
Bat  the  opinion  of  Ashhurst  and  Buller  J.  Rex  v.  Warblington,  1  Term 
Rep.  24 1 .,  seems  contra  as  to  voluntary  grants.  But  see  post,  chap,  xxriii . 
sect  5. 

(1)  9  Geo.  I.  c  7. 

(2)  Baldwin's  case,  2  Term  Rep.  25. 
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rqnignant  and  void ;  and  if  it  be  void»  the  subseqaent  use 
limited  upon  it  mast  be  void  likewise.  Then,  as  die  wife 
took  no  legal  estate,  the  feoffineht  to  the  husband  could 
enure  only  to  the  grantor  and  his  heirs,  for  natural  love 
and  affection  to  the  son-in-law,  one  not  of  the  grantoi^s 
blood,  could  not,  after  marriage,  raise  a  consideration  to 
the  grantee.  It  conveyed  no  interest  to  him,  therefore,  for 
want  of  consideration. 

Then  as  to  the  argument,  that  by  a  subsequent  limit- 
ation of  the  use  a  moiety  passed  to  the  wife,  this  might 
have  been  true,  had  the  use  been  well  limited,  as  if  it  had 
been  habendum  to  the  husband  and  his  heirs  to  the  use 
of  the  wife  and  their  heirs ;  for  there  must  be  somebody 
to  stand  seised  to  the  use  for  an  instant;  and  the  person  to 
stand  seised,  and  those  to  whom  the  use  is  given,  cannot  be 
the  same,  which  would  be  the  case  under  the  construction 
contended  for;  and  though  a  case  may  exist  in  which 
natural  love  and  affection  may  be  sufficient  to  support  a 
covenant  to  stand  seised  to  uses,  it  can  only  be  when  the 
deed  cannot  otherwise  have  any  effect,  whereas  there  is  here 
a  good  resulting  use  to  the  grantor  and  his  heirs.  But  the 
court  were  of  opmion,  that  J.  D.  gained  a  settlement ;  for, 
Is^  although  the  habendum  cannot  control  the  premises 
of  a  deed,  the  subsequent  uses  which  are  declared  may ; 
and  if  the  habendum  is  rejected  altogether,  as  surplusage) 
the  true  meaning  and  legal  efifect  of  the  limitation  will 
be  a  conveyance  to  the  husband  and  his  heirs,  to  the 
use  of  the  husband  and  wife  and  their  heirs,  who  there- 
fore took  a  joint  estate  in  fee.  But,  2d,  The  money  con- 
sideration inserted  is  only  the  form  of  the  conveyance  (1); 
and  supposing  that  the  wife  took  no  estate,  it  is  a  good  con- 

(1)  Buller  J.  '^  I  doubt  much  whether  the  court  ought  to  take  notice 
of  the  facty  that  no  money  was  paid.  We  know  that  in  all  family  settle- 
raentfi,  the  nominal  consideration  is  inserted  in  order  to  make  the  deed 
vplidi  though  in  fact  it  is  never  paid.  To  admit  evidence  against  the  re^ 
ceipt,  or  even  enter  into  such  enquiries,  would  be  dangerous  to  titles  io 
general,  and  hardly  any  conveyance  in  the  kingdom  made  to  trustees 
would  stand."  Rex  v,  Ashton  Underbill,  Cald.  425. 
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▼eyance  as  a  gift  to  the  husband,  and  not  within  the  statute 
which  means  only  a  purchase  for  money,  or  some  other 
such  valuable  consideration,  and  cannot  possibly  apply  to  a 
conyeyance  like  the  present,  which  is  the  transfer  of  a  family 
estate,  from  one  branch  of  the  family  to  another,  in  which 
the  particular  &cts,  as  well  as  the  general  nature  of  the 
transaction,  n^ative  all  idea  of  fraud.  (1) 

So  also^  if  the  consideration  is  of  a  mixed  nature,  being  ComideratioiL 
partly  for  a.sum  of  money  (inadequate  to  the  worth  of  the  ^^J^"^ 
estate)  and  partly  for  natural  love  and  affection,  it  is  not  a 
pecuniary  purchase  within  the  act 

A  father  being  possessed  of  a  cottage  and  premises,  in  ConveyBnce 
consideration  of  natural  love  and  affection,  and  of  10/.  ^^^^^^on 
paid  him  by  the  son,  granted,  enfeoffed,  and  confirmed  the  of  natural  love 
said  cottage  to  his  son  in  fee.    The  son,  after  residing  ^^  \^^^* 
there  several  years,  sold  the  premises  to  J.  S.  for  50/.    The 
oourt  were  of  opinion,  that  this,  being  a  donation  from  a 
fiither  to  a  son,  was  not  within  the  statute.     For  they  were 
bound  to  take  notice,  that  the  conveyance  was  in  oonsider- 
aticm  of  natural  love  and  affection,  as  well  as  10/.,  and 
could  not  suppose  that  10/.  was  the  real  value  of  the 
estate ;  as  the  case  itself  states,  that  it  was  afterwards  sold 
for  50/.  (2) 

But  if  a  monied  consideration,  although  ever  so  small.  When  the  con* 
is  the  sole  foundation  of  the  grant,  it  is  to  be  considered  ^\^\y  moneF* 
as  a  purchase  within  the  statute,  and  not  as  a  voluntary  no  settlement 
gift.    A.  where  the  loid  of  a  manor  gnmted  a  piecerf^^f^* 
the  waste  of  the  value  of  thirty  or  forty  shillmgs  at  a  '*  fine  ouate  in  value. 
one  shilling,  heriot  one  shilling,  quit-rent  one  shilling ;"  it  o^MOTtre- 
was  held  a  purchase  within  the  statute,  although  part  of  the  serration  in  a 
reservation  was  annual,  and  part  contingent  (S)  ^*a^  manor 

for  a  piece  of  the  waste,  "  l#.fine,  SccP 

(1)  Rex  V.  Chariton,  Cald.416.  sBott,495.  PL  511. 
(3)  Rex  r.  Uflon,  3 Term  Rep.  SSI.    Jt  avoided  a  certificate. 
(3)  Rex  V.  Warblington,  1  Term  Rep.  341 .   Rex  v.  Homchurch,  8  B. 
&  A.  189.  &  P. 
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Proof  of  con-        It  seems,  further,  that  where  the  consideration  is  not  set 

sideration  not    fo^h  in  the  conyeyance,  the  proof  lies  on  the  party  claim- 
set  forth  in      .      1       ^,        :        .      ^v  ^     1^*1^ 

conveyance,      mg  the  settlement,  to  show  the  grant  voluntary,  at  least 
lieson  grantee,  ^here  it  is  to  avoid  a  certificate*  (1) 


To  be  within 
9  Geo.  I.  party 
must  be  the 
first  acquirer. 

Surrender  of 
an  old  lease, 
and  grant  of  a 
new  one. 


Estate  br  de- 
vise confers 
settlement. 


Devise  of  a 

leasehold. 


Devise  of  a 
leasehold  to 


To  bring  the  case  within  the  statute,  the  party  must  be 
a  purchaser  in  the  legal  sense,  i  •  e.  the  original  acquirer  of 
the  estate.  Where  there  has  been  an  old  lease  of  a  cot- 
tage many  years  in  the  family,  and  the  tenant  possessing  a 
moiety  in  right  of  his  wife,  and  the  other,  by  purchase 
from  her  brother,  surrenders  the  whole  to  the  lady  of  the 
manor,  who,  in  consideration  thereof,  and  thirty  shillings, 
grants  him  a  new  one  for  ninety-nine  years  at  the  old 
rent ;  this  is  not  a  purchase  within  the  meaning  of  the 
statute^  and  does  not  prevent  a  settlement  being  acquired 
by  residence.  (2) 

An  interest  acquired  by  devise  confers  a  settlement  As 
where  a  father  devised  a  house  and  premises  worth  40s. 
a-year  to  his  daughter  (who  was  married),  for  life,  and  after 
her  decease,  to  her  son,  paying  5L  to  his  sister,  and  died. 
The  daughter's  hu^Mnd  gained  a  settlement  by  residence 
thereon  during  his  wife's  life.  (S) 

So  where  a  fether  being  possessed  of  a  cottage,  &c«  de- 
mised to  him  for  ninety-nine  years,  at  5s.  per  annum  (being 
the  full  and  most  improved  rack  rent),  devised  it  to  his  son, 
and  made  him  sole  executor,  and  the  son  proved  the  will* 
It  procured  a  settlement ;  for  though  a  leasehold,  it  was  the 
pauper's  own  estate,  as  he  came  into  it  under  his  father's 
wiU.  (4)     So  where  a  mother  who  rented  a  farm  devised  it 

(1)  Rex  V.  Warblington»  ante,  77.  (3> 

(2)  Rex  V.  Tarrant  Launceston,  Trin.  S2  Geo.  III.  CakL  S09.  SeinH- 
Per  Lord  MansEeld  C.  J. 

(3)  Rex  V.  Shenstone,  Burr.  S.  C.  468. 

(4)  Rex  V,  Sundrisfa,  Burr.  S.  a  7.  The  devise  of  this  and  other 
estates  was  on  condition  that  the  son  should  pay  or  secure  to  bis  Vio- 
ther  20/.  towards  her  maintenance,  and  it  did  not  appear  that  he  h&d 
either  paid  or  secured  it. 
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to  her  five  cfaildren,  making  the  pauper  and  her  three  other  ^^^  children, 
sons  executors,  and  died.     The  pauper  alone  proved  the  sons  jwnt"^  ' 
will,   and  entered  upon  the  farm  as  her  executor,  and  executon. 
managed  it  for  twelve  or  thirteen  weeks :  he  gained  a  set- 
tlement.    Per  Yates  J.  If  persons  voluntarily  come  into 
parishes  to  settle  in  tenements  under  the  value  of  10/. 
a-jear,  the  act  of  IS  &  14  Car.  II.  c.  12.  prevents  their 
gaining  a  settlement  by  their  intruding  into  parishes  as 
strollers  and  vagabonds,  and  with  the  bad  intentions  men- 
tioned in  the  preamble  of  the  statute :  but  if  an  interest  in 
a  tenement  of  eoer  so  little  value  devolve  upon  a  person  by 
act  of  law,  it  is  quite  a  difierent  case,  and  by  no  means 
withiB  the  provisions,  or  purview,  or  the  intent  of  the 
statute.  (1) 

So  also  an  executor  who  is  possessed  of  an  estate  from  Executor  pos- 
year  to  year  under  a  will,  gains  a  settlement  by  entry  and  ^^^^  held"by 
residence^  although  he  has  not  proved  the  will.     For,  first,  testator  from 
the  estate  is  sufficiently  permanent,  the  executor  having  f>^f  o?Se 
the  interest  his  testator  had,  u  e.  the  right  to  continue  on  will  by  exe- 

the  estate  another  year,    unless   six    months'  notice    is  ^"**^*"^ff*"" 

J  ,    '  sary  to  gjve 

given.  (2)  Second,  with  respect  to  the  objection  arising  him  a  settle- 
fi-om  the  want  of  the  probate,  there  is  a  case  in  Dyer  (8)  ™®"** 
which  gives  a  decisive  answer  to  that:  a  termor  devised 
his  term  to  another  whom  he  made  his  executor,  and  died : 
the  devisee  entered,  and  died  without  any  probate ;  and  it 
was  held,  that  the  term  was  legally  in  the  executor  by  his 
entry,  and  an  execution  of  the  devise  without  any  pro- 
bate. (4) 

So  also  a  sufficient  estate  is  gained  in  a  term  of  years.  An  estate  in 

by  taking  out  letters  of  administration.  tSdng  out^let- 

tern  of  admini- 
stration. 
(1)  Rexv.  Uttoxeter,  Burr.  S.C.538.  Rexv.  Wobum,Burr.S.C.785. 

posty  89.  (1).  See  ante,  49. 

(9)  Cites  Doe 9. Porter,  8  Term  Rep.  IS. 

(3)  Dyer«567.a. 

(4)  Rex  V.  Stone,  6  Term  Rep.  295.  See  also  Rex  v.  Netherseal, 
4  Term  Rep.  258.  ante,  41.  and  see  Rex  v.  Oakley,  10  East,  491.  case 
of  a  guardian  in  socage,  post,  90.  and  Rex  v.  Wilfcrjr,  ibid. 
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Administratrix  A  cottage  of  the  value  of  thir^  shiUicgs  a«year  demited 
'^ifT^r^"^  for  nine^-nine  years,  at  one  shilling  rent,  was  assigned  in 
leaie.  trust  by  the  tenant;  after  the  death  of  the  cestui  que  trust, 

his  wife  became  entitled  to  the  term  as  administratrix;  she 
demised  part  of  the  cottage  by  lease,  and  married  a  second 
husband,  who  resided  upon  the  premises  and  thereby 
gained  a  settlement  (1) 

&tftte  acquir-  It  appears  from  this,  and  others  of  the  foregoing  cases, 
riag^       *        that  the  husband  may  acquire  a  settlement  by  possessioo 

of  an  estate,  which  comes  to  him  by  marriage,  in  right  of 
his  wife.  As  where  an  estate  descends  (2),  or  is  given  to 
her  by  her  &ther  either  before  (S)  or  after  marrisge.  (4) 
A  cottage  was  given  to  a  woman  by  deed,  by  a  person  who 
was  the  owner  of  it  upwards  of  thirty  years.  The  woman 
afterwards  married,  and  her  husband  gained  a  settlement 
by  residence  there.  (5) 

Woman  pur-  So  where  a  woman  purchased  a  leasehold  tenement  for 
for  61  di^^  ^^**  ^^^  afterwards  married,  and  her  husband  resided  on 
maniesy  her  the  premises  and  died.  This  is  a  settlement  to  the  hus- 
K^eil  ^d  '^^^^  by  intermarriage ;  for  upon  marriage,  the  wife's  estate 
■he  through  vested  in  him  by  law,  and  although  she  could  not  gain  » 
*""•  settlement  by  her  purchase  upon  9  Geo.  I.  c  ?.»  yet  her 

husband  having 'acquired  one  by  it,  the  widow  thereby 

derived  a  settlement  through  him.  (6) 

Otherrae  But  if  the  estate  was  originally  purchased  by  the  husband 

'vnierehusoaod  i>ii  iiiX  •  l 

purchases  un-    fo^  1^^  ^^^  ^O^*)  <^d  settled  after  marriage  m  trust  to  the 

(1)  Mursley  v,  Grandborough,  1  Str.  97. 
(S)  Asbbrittle  v.  Wyley,  ante,  75.  (l). 
(8)  Supra. 

(4)  ReK  V.  Marwoody  ante,  7  4. 

(5)  Rex  V.  Bningwyn,  s  Bott,  413.  PI.  508.  They  resided  17  yean- 

(6)  Rex  V.  Umington,  Burr.  S.  C.  566.  The  settlement  ii  acquired  ifl 
all  these  cases  by  the  husband,  and  through  him  conferred  on  the  wife; 
for  she  cannot  acquire  a  settlement  during  his  life  time  by  residence  oo 
hu  estate,  or  otherwise.  See  Re:^  v.  Aythorp  Rooding,  Burr.  8.  C.  418. 
and  ante,6S.  See  also  Rex  o.  South  Lynn,  fi  Term  Rep.  664* ante,  e5.(7> 
Rex  9.  Painswicky  ante,  7S.  (l ). 
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wife's  separate  use,  he  caimot  gain  a  settlement  by  reason  of  der  so/,  after 
the  equitable  estate  vested  in  his  wife.    For  this  conveyance  j^^j^^to^ 
being  the  voluntary  act  of  the  purchaser,  cannot  confer  a  wife's  lepante 
greater  right  on  him  than  he  had  before.  (1)  '"^ 


And  if  husband  and  wife  are  joint  purchasers  of  an  So  if  they  are 
estate  for  a  less  sum  than  302^,  the  survivor  is  a  purchaser  {^^J^f^S]^ 
within  9  Geo.  I.  c.  ?#,  and  does  not  acquire  a  settlement,  the  vaxmot 
for  they  take  by  entireties  and  not  by  moieties,  so  that  the  ^^'^'^^ 
whole  interest  vests  in  the  survivor  as  a  purchaser,  by 
of  survivorship.  (2) 


pnprietaHsj  or  mere  right  of  property,  is  un-  Right  of  pro- 
to  the  gaining  a  settlement ;  if  Uie  party  has  the  £^  to?t!S^ 
right  ci  possession,  which  he  can  maintain  in  a  possessory  meat ;  ri^t 
aetion»  it  is  sufficient,  although  he  has  not  a  complete  in*  ^fE2u2I"^° 
defeasible  title,  or,  as  it  is  called  in  the  old  books,  Juris  ei 
seishut  confunctia.  (9) 

Hie  reason  of  this  seems  to  be,  not  only  that  the  right  to  Title  to  so 
occupy  renders  the  party  irremovable,  but  also  that  length  ^^J|2^^^^ 
of  possession  iaprimdjacie  evidence  of  title,  and  the  court  in  an  order  of 
will  not  permit  the  title  to  the  estate  to  be  determined  in  '^n^^'^* 
anorderof  removaL  (4) 

Tlie  light  of  possessi<m  may  be  acquired  in  several  ways.  Right  of  pes* 
As  where  the  title  is  by  disseisin,  and  a  descent  is  cast;  J^^^^^^ 
the  heir  to  whom  the  estate  has  descended  acquires  a  set-  toUt  entiy. 
tlemeoty  although   the  ancestor  gained  possession  by  a 
tarL    Au  built  a  cottage  upon  the  lord's  waste^  he  lived  on  Title  by  thir^ 
it  thir^  years,  and  died,  when  it  descended  to  his  daughter ;  J?*  P^*"**" 
she  lived  on  it  with  her  husband  for  three  quarters  of  a 
year.     The  husband  gained  a  settlement.    For  after  an 

(OScnliL Rex V. Tarrant Lannceston^Hil. 45 Geo. in.  sEast^SSS. 
post,S5. 

(8)  Rex  9.  Dnnchurehy  Burr.  S.  C.  558,  where  it  was  held  that  the 
psrticf  icridbif  unte  a  certificate^  did  not  acquire  a  iettlcmeat. 

(S)  Sea  9  Black.  Com.  19&  et  teq. 

(4)  Ashfarittle  «.Wjri^,  l8tr.so^Rexe.Buftt«rtQn,6TerB^Rep.M4» 

▼OL.  n.  a 
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CDfoyBiflDt  of  tkkty  years,  during  whkh  the  lord  claimed 
nothbg,  A.  had  an  undoubted  tide  agi^nst  all  the  world 
but  bin,  and  even  against  bim  it  rtuty  be  doubtful^  after  so 
long  a  possession.  In  geotment  be  m^t  either  mdce  or 
defend  a  title  by  twenty  years'  possesion.  (1) 


Twenty  yeanP  An  undisturbed  possesri(m  Ibr  twenty  years  is  in  — 
g^^^^l^l^  mMoMt  to  acquire  a  settlement,  and  the  mode  how  the 
Aowever  the  oceupier  came  into  possession  is  not  material  (^)9  whether 
tT^S)^  ^y  ^^  ^  *>y  ^rong.  (S) 

Twenty  ycaw*      W.  F.  being  possessed  of  a  tenement  and  two  acres  of 
^S^vecSu  **"^  *^  ****  residue  of  a  term  of  ninety-niRe  ye«8>  deter- 
dren  of  an  in-  minable  on  the  death  of  himself  and  his  daughter  Marf, 
te»tate  l»8ee,  ^j^  inteetate^  kaving  the  pauper's  wife  Mary  and  five 
lOlher  children.    The  pauper  took  possession,  and  occupied 
the  pMsnises  abore  twenty  yeurs.    He  gained  a  settlement, 
altboiigh  it  did  not  appear  that  any  adnainistrBtion  had 
been  taken  out.  For  1st,  The  pauper  had  acquired  a  posi- 
tive right  by  twenty  years'  possession,  upon  which  he  might 
have  brought  an  ejectment     Sd,  There  is  a  presomption) 
that  the  pauper  and  his  wife  had  agreed  with  the  other 
•    <^ildm  fer  their  shares.  (4) 

Poateinon  The  pauper  built  a  cottage  on  the  waste  of  the  manor, 

jgy^Jfy  net  having  a  lease  of  the  ground,  or  licence  to  build  it; 
aivintivd^roo  be  Kved  tkere  nineteen  years  and  a  half  without  inter- 
the  waii^i  and  option,  but  paying  neither  rates  nor  taxes.  He  was  then 
of  twenty  by  ^rned  out  of  possession  by  ejectment  broi^t  by  a  person 
lAi  flKMi^^gec.  fx>  mhom  he  had  mortgaged  the  premises,  who  continued 

in  possession  until  the  endre  time  of  possession  was  more 
^(BOL  twenty  years,  after  which  be  and  the  mor^agee  sold 
it.  This  was  held  a  possession  of  more  than  twenty  years, 
and  conferred  a  settlement     For  the  pauper  was  in  pos- 


(1)  Asfabiittle  V.  Wyley,  ante,  ai.  (4). 

Is.)  Per  Peniiispn  J.,  Rex  p.  C::Qld  Aabton,  Buvrr.  &  C  i4i 

(3)  Per  Wilmot  J.,  ib. 

C4).Sp|K«.  CoUlA«h|on»  ftirr.  8.  G.444, 
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session  ninetoeii  years  and  a  bal^t   m^  the  mortgf^f§!9 
possession  must  fJso  be  coDsidered  as  his.  (1) 

A  mttage  was  built  oa  the  w^^fe  by  the  pauper's  &th^  Possession  by 
above  sevaity  y^r»  back ,  the  pauper  resided  tfepre  ixpqn.  p^md^oct*^ 
his  father's  death,  and  p^id  an  ^iQknpwledgfneat  of  tiyp  cupation  of 
shillingis  and  sixpence  to  the  lord  of  tbp  manor  fpr  the  Is^t  and'a/^* 
thirty  years,  but  it  did  npt  i|pp^^  th&t  the  fi|th#r  lfa4  pa^d  knowledgment 
any.     He  gamed  a  settlement.     (2)  lor?^  ^*°**" 

And  it  seems  that  the  Court  dim  not  require  thiit  .st)rict  ConT^^yance  . 
statatory  title  by  adverse  posses^p  of  twenty  y^rs,  whTPh  peaceable  en? 
is  necesaaiy  in  questions  of  title  in  ^ectaept.    @ut  tjhey  joyment  less  ' 
will  presume  a  conveyance  to  Ifjgalise  the  ppss(^^4pn  in  y^J^^^^"^^ 
cases  of  l<mg4md  uninterrupted  epjoym^t,  iml^f^s  th?  (^0»r 
trary  appears. 

R.  O.  having  piarchased  a  piece  pi  land  in  fee,  g^e  his  Grant  of  land 

son-in4«ir  J.  H.,  the  pauper's  fether>  a  part  of  ife  but  it  3^^^^"! ''''"• 

did  not  appear  that  he  ever  eapecuted  any  conv^^nqa  grantee  builds 

tbt^eof.    J.  H.  built  a  house  on  it,  which  cost  him  abovQ  ^  House,  &o, 

^^         and  occupies 

lOOL ;  resided  on  it  fimrteen  or  fifteen  years  without  pSiyiiag  eighteen  yean 

rent  or  aoknowledgmeiit  to  R.  O.,  when  he  quitted  it,  and 

received  the  rent  until  his  death,  three  years  alUr,    11,  0. 

died  in  the  lifetime  of  J.  H.,  leaving  another  dau^ter  md 

grandchildren  by  a  son  pre-deceaaed.    Lord  IUoy<m  C  J. 

As  twenty  years  have  nearly  eliipsed  since  the  time  ffrhen 

this  land  was  g^veu  to  the  pauper's  father,  and  as  no  claim 

has  ever  since  been  made^  either  on  the  penfier  or  his 

Athen  the  case  of  Ashbnttle  v.  Wyley  (S)  is  an  mtiaumpf 

to  show,  that  the  Court  ought  not  to  permit  the  tilfe  tp 

the  estate  to  be  determined  on  an  order  of  removal.     The 

strict  rules  to  be  observed  on  ^e  trial  of  ejtectment^  oqght 

not  to  be  applied  to  settlement  cases*    After  smdi  a  l««9gth 

of  iime  aa  this»  perhaps  a  conveyance  may  be  pmsom^  to 

be  executed.  Andin  Rex  9.  Cold  A^hton (4*),  where  tb^re 

-  •     * 

^1)  Rex  v.BittoD^  Burr.  S.(;,  651.  3Bo^4S8.    PL  501. 

(s)  Rex  V.  Garway,  fiurr.  S.  C.  $59. 

(5)  Ante,  SI.  (4).  (4)  Ante,  S2.  (4). 

G   2 
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had  been  a  possession  for  nearly  twenty  years,  Wilmot  J. 
said,  tbere  ought  not  to  be  a  nicety  of  computation  in  a 
settlement  case,  but  the  Court  may  presume  a  conveyance. 
And  even  if  no  conveyance  were  executed  to  the  panpei's 
fiither,  and  a  claim  were  now  made  by  Oakden'a  heir  at 
law,  he  would  perhaps  be  told  in  a  court  of  equity,  that  as 
O.  stood  by  while  the  pauper's  fiither  built  on  this  land,  and 
treated  it  as  his  own,  he  could  only  resume  the  possession 
on  certain  terms.  (1) 

Title  poftcl-  Tliirty  years  ago,  the  pauper's  grandfiuher  gave  his 
jiJyJr       *»^«'  a  piece  of  land,  on  which  the  latter  immediately  built 

a  house,  lived  there  several  years,  until,  going  .to  reside 
elsewhere,  he  kt  it,  and  received  the  rent,  but  returned 
uid  resided  for  the  last  ten  years  withont'  paying  any 
rent  or  acknowledgment  for  the  house  or  land.  When 
he  had  occupied  fifteen  years,  the  pauper,  who  had  before 
lived  with  him,  married ;  and  it  was  contended,  that  idthough 
die  &ther  ultimately  gained  a  setdement  by  residence  in 
the  house^  the  'Son  did  not,  having  ceased  to  be  part  of  his 
fimiily  before  the  father's  title  was  consummated  by  twenty 
years'  possession.  But  held  otherwise.  For  the  snbse- 
(^uent  possession  reflects  light  back  on  the  title  under 
wbich  he  formerly  held.  It  legalises  the  former  possession, 
which  the  court  will  now  presume  originated  under  a  tide 
which  would  have  prevented  him  from  being  diqoossessed 
At  the  time  when  the  son  quitted  the  fiunily.  (2) 

fSeidement  b y  A  setdement  may  be  gained  by  the  possession  of  m 
P^*|^^.  equitable  ipterest,  subject  to  the  same  rules  as  a  legd 
^^  estate. 


The  true  ones-      In  judging  upon  these  quesdons,  the  court  has  alwajs 
tion  wheraer 
pramiiei  tub- 


--^ leoat^       — ,,00    »  *  ' J- 

tion  flim^    gone  on  the  substantial  right  and  truth  of  the  case,  inde- 


^ntially  tbe    pendent  of  the  form  of  the  conveyance.    If  the  estate  be 
paupsr'f  pro-    substantially  the  pauper's  property,  whether  the  title  be 


■*..■ 


(I)  Rex  9.  Buttertoo,  6  Torm  Rsp.  454. 
(S)  Res«.Cak>w,  ff  M.  ft  S.  8S. 
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lepl  or  equitable,  whatever  the  exterior  form  of  oonyey- 
aocingi  this  is  sufficient ;  and  therefore  in  the  case  of  a  Mortgijgor 
mortgage,  eith^  a  mortgagor  or  a  mortgagee  may  acquire  JJS^cm^ 
a  settlement  (1);  the  mortgagor  may;  for  the  mor^[agee, 
whatever  the  form  be^  has  no  more  than  a  chattel:  the 
nortgagor  is  die  real  owner,  and  has  inequity  the  property 
of  the  land.''  (2) 

And  if  the  object  be  merely  to  secure  money,  it  is  in  whatever  eon- 
substaooe  the  same  thing,  whether  the  conveyance  be  in  the  ^kl^eraiy 

ferm  of  an  absolute  disposition  in  trust,  or  of  a  mortgage,    toieeiire  mo- 
ney. 

The  pauperis  wife,  previous  to  marriage^  purchased  the  Conveyance 

kaseof  a  cottage  for  nine^-nine  years,  determinable  on  ^i^JJ^JfwJ 

uves,  It  was  afterwards  conveyed  by  her  and  her  first  saleormort- 

husbaod  to  a  trustee  in  trust,  that  he  should  by  sale  or  8^  and  after 

^  payment  to  re* 

DKxrtgage  raise  10/.  for  the  benefit  of  the  parish,  by  whom  a«iign,  ftc 
the  fioDily  had  been  before  relieved  to  that  amount,  to* 
gether  with  interest  and  charges ;  and  after  payment  there* 
o(  in  trust  to  re-assign  the  premises.  The  parties  always 
oootimied  in  possession,  and  it  did  not  appear  whether  the 
money  was  ever  paid,  or  what  the  value  of  the  cottage  was. 
lie  first  husband  dying,  the  pauper  married  the  widow,  who 
oontinoed  in  possession ;  and  held  that  he  gained  a  settle- 
neot  by  residing  for^  days.  For  this  is  a  conveyance  for 
die  purpose  of  securing  monies,  and  whether  it  be  in  form 
of  a  tmst,  like  the  present,  or  of  a  mortgage,  it  is  sub- 
stantially the  same  thing;  for  this  is  virtually  no  more  than 
amortgage,  and  must  be  governed  by  the  same  rules. (d) 


Samud  Daniel  was  seised  of  a  copyhold  estate  for  lifo^  Poamiion  hf 
to  which,  by  the  custom  of  the  manor,  the  widow  was  en*  JiSa  ?bond 
tided  to  her  firee  bench.   He  had  a  grand-daughter 


(1)  Thit  hat  no  reference  to  the  question  of  value  under  9  G^.  I.  c.  7. 

(2)  Per  Lord  Mantfield  C.  J.,  Rex  v.  St.  l^chael^  Bath,  Cald.  1  lo. 
I^.n9.iate,55.(l).  SeealfoRex9.Gatherington,sTemiRcp.771. 
!wt,4a,(l>  Rwtt.Bddington,  lEart,aS8.  infra,  (5). 

(3)  Rexf^Edfingtoiit  l  East^sss.  supra,  S.;  and  see  the  distinctioa 
between  this  case  Mid  Rexv.Tarrant  Launceston,  ante,  81.  (i). 
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which  a  wo- 
maiiy  aboat 
to  marry  hu 
grandfather, 

giTes  to  secure 
im  peaceable 
enjoyment  of 
premises,  in 
which  she 
would  be  en- 
titled to  free 
bench  on  sur^ 
▼iving  her  III- 
tend«l  bli»> 
band 


Possemon 


to  Thomas  Giflford.    8.  D.  being  id>oiit  to  imrry  Kary 
Tucker,  die  executed  a  boiid  to  T.  O.  in  100^.    The  con- 
ditkNn  recited  the  intended  marriage^  and  that  if  M.  T. 
sumved  her  intended  husband,  he  dying  seised  of  the 
preihis^  she  would  be  entided  to  her  free  bench,  and  that 
M*  T.  had  agreed  she  would  permit  T.  O.,  and  Snwannah 
his  wife  (grand-daughter  of  S.  D.),  their  enteutota,  &a  to 
hold  and  enjoy,  and  for  their  own  benefit  to  receive  and 
take  the  rents,  issues^  and  profits  of  all  the  said  copyhold 
pretaise%  escq>t  the  west  aid  of  the  dweUing-hdus^  which 
M.  T«  reserved  for  her  own  use,  and  thirty^-two  gaUons  of 
eydca*,  to  be  made  from  the  fruit  in  the  orchard,  at  the 
texfieitee  of  T.G.  and  his  wife,  who  were  also  to  repair 
the  said  wesi  end  of  the  dwelling-house  i  and  M.  T.  also 
agreied>  that  if  she  married  again,  whereby  T.  6.  and  his 
wife  Would  ht  deprived  ^  the  premises,  die  wodd  pay 
T.  Q.  60L    S.  D.  died  five  years  after  his  manriag^  Imv* 
M»  T.  his  widow,  who  gave  up  possession  of  the  premises 
to  T*  6»  and  his  wife,  according  to  the  stipulation  ia  the 
b(»d,  and  they  continued  in  it  till  their  deaths,  when  T.  G^ 
who  sutvit ed  his  wife,  devised  the  premises  to  be  bM  for 
payment  of  his  debts^  and  the  surplus  to  be  divided  among 
his  ehildren  the  paupers.     T*  G.  gained  a  settlesueiit  by 
his  resule&ce  on  the  estate*   For  this  was  an  agreemant  for 
a  vahiablp  considerati<^  of  which  a  eouit  of  equity  %cHdd 
have  compelled  th^  performiince;  and  the  widow  was  sa 
satisfied  she  was  bound  by  the  bond^  that,  o^  the  death 
of  her  fausbanc^  she  ddiver^  up  poss6ssi<m  aocording  to 
her  conthirt.  This  mail  then,  so  in  possession,  had  a  good 
tide  against  all  the  world  but  the  widow*    Nay,  the  widow 
hdrseif  was  so  tkt  bound  by  the  bond,  that  she  could  not 
recover  in  ejectment.  (1) 

B»  devised  a  ferte  to  trustees  In  fee^  to  dispose  «f  the 


(1)  Rex  in  Lopen^  S  Term  Rep.  577.  But  qnare  of  this  lest  pcmtioD ; 
**  for^  aitbough  die  conveyance  of  the  legal  estate  may  be  presoiBed  to 
be  in  the  possessory  from  his  beaefidal  occupationy  yet  if  il  appear  that 
the  legal  estate  b  ontstanding  in  another  pevson^  the  party  not  clothed 
with  it,  cannot  recover  in  a  court  of  law ;  and  I  cannot  ^tii^uiBh  be- 
tween an  fjtttsmf^  brofi^  by  a  trustee  against  a  cestm  que  irmst  and 
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fonts,  issves^  ttid  profits,  «8  to  fcHrty  shilliogs  a  yeir,  to  thi  given  by  tras- 
poor  of  the  township;  and  the  residue  to  be  paid  to  a  ^^tw*^iS 
iche(4iiiaster  to  he  nominated  by  them^  to  teach  the  pocxc  of  thepremises 
diildren  of  the  town  to  read  the  Bible-  C.  D.  hetres»4t-  ^  was  entitled 
kw  of  the  surviving  trustee,  and  J.  D,  her  hasband^  bj  ah 
agreenent  in  writing,  reciting  that  the  husbund,  in  right  of 
his  wifti^  was  possessed  of  and  entided  to  a  school-hcmse) 
jard,  gaiden,  and  premises,  at  M.,  which  they  had  agreed 
to  kt  to  W.  S.  fiir  the  purposes  tharetn  mentioned,  ^ere-^ 
by  agreed  that,  the  said  W.  S.  shall  have  the  possession^ 
use,  and  occupation  of  the  said  school-house,  yard,  garden^ 
and  premises,  for  the  purpose  of  teaching  the  poor  childrea 
of  the  said  parLdx  of  M.  to  read  in  the  BiUe,  in  pursuance 
of  the  will,  devise,  and  bequest  of  B^  deceased ;  and  in 
consideration  of  W.  S.  agreeing  to  teach  the  said  children, 
he  is  to  reside  on  the  premises  rent  free,  and  to  be  paid  by 
J.  D*  and  C.  D.,  or  the  survivor,  10/.  for  the  first  year^ 
and  15L  for  every  year  that  he  shall  afterwards  continue  to 
teach  the  said  children  as  aforesaid ;  with  power  to  the  tnus 
tees,  upon  reasonable  complaint,  to  suspend  the  salary ;  and 
in  case  of  his  death,  to  turn  from  off  the  premises  his  ex^ 
colors,  administrators,  or  assigns,  and  to  appoint  another 
person  to  the  situation  of  schoolmaster.  The  annual  value 
of  the  school-house,  yard,  and  garden,  was  5iL,  and  the 
remaining  premises  were  let  by  J.  D.  at  52/.  lOs*  per  armumm 
The  sessions  considered  the  appointment  fiaudulent,  and 
in  no  respect  consistent  with  the  will;  but  the  court 
thought  that  they  meant  by  this  finding,  not  that  it  was  a 
colourable  appointment  under  which  he  was  not  to  dia* 
charge  the  duties  of  schoolmaster,  but  that  it  was  an  ap- 
pointment upon  such-  term^  as  tended  to  deprive  him  of  a 
great  part  of  the  emoluments  attached  to  his  situation. 
The  fraud  was  not  in  him,  but  in  those  who  attempted  to 
withhold  them.  He  was  to  the  extent  of  all  but  405.  a 
year  the  cestui  que  trust  of  the  form,  and  had  the  trustees 

an  ejectment  brought  by  any  other  person."  Per  Lord  Kenyon  C.  J. 
Roe  0.  Ready  8  Term  Rep.  118.  Doe  v.  Dixon,  ib.  2.  Doe  ex  diein. 
Hoddesden  v.  Staple,  2  Term  Rep.  684.  Doe  v.  Wroot,  5  East,  132. 
Weakely  v.  Rogers,  ib.  138.  n.  a.  and  the  cases  there  cited. 
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kept  in  Am  own  hands  snflBciait  to  raise  diat  snni^  and 
put  him  in  possession  of  the  remainder,  they  ooold  not 
diqpossess  him  while  he  continoed  sdiodmaster,  nnkss  he 
nusased  the  property,  or  what  diey  retained  proved  insn£- 
fieSent  to  raise  the  40s.  a  year.  W.  &  was  allowed  to  have 
possession  of  the  house,  yard,  and  garden,  and  the  tmitees 
retained  greatly  more  than  was  sufficient  to  answer  the  40f  . 
a  year.  W.  S.  had  this  possession,  therefiNre,  not  by  pur- 
chase^ so  as  to  be  within  9  Geo.  L  c  ?•,  nor  by  renting,  so 
as  to  be  within  IS  &  14  Gur.  11.  c  18.,  but  in  the  character 
of  a  ceMtm  que  trust  residing  upon  what  was  fi^r  the  time 
substantially  his  own;  and  as  the  trustees  could  not  ha^ 
removed  him,  a  residence  for  forty  days  gave  him  a  settle- 
ment in  the  parish.  (1) 

BiMs  defiled      E.  B.  devised  a  copyhold  and  freehold  estate  to  trustees, 

sold,  sod  pro-  ^  ^  ^^  ^^^  ^^  mon^  arising  from  the  sale  to  be 
dace  dmded.  equally  divided  between  R.  B.  the  pauper,  and  the  three 
^^!^^^^^  daughters  of  W.  B.,  share  and  share  alike.  R.  B.  entered 
with  consent  upon  the  copyhold  upon  E.  B.*8  death.  By  agreement  be- 
of  the  reit       tween  the  legatees,  the  daughters  took  the  ready  mimey  of 

the  testatrix,  and  R.  B.  the  freehold.  In  pursuance  of  this 
agreement,  the  fi-eehold  was  conveyed  to  him  by  the  trus- 
tees, and  the  daughters  by  the  same  deed  rdeased  their  in- 
terest^ not  only  in  the  frediold,  but  also  in  the  copyhold 
premises.  No  fiirther  conveyance  of  the  latter  was  made 
to  him ;  but  at  a  court  holden  for  the  manor,  he  was  ad- 
mitted in  fee  to  this  messuage,  as  cousin  and  heir-«t-law  to 
the  testatrix.  He  occupied  both  (or  eleven  or  twelve 
years,  until  his  death :  it  was  held,  that  he  had  such  an 
equitaUe  interest  in  the  estate,  as  with  residence  amfened 
a  settlement.  A  detisee  of  the  sur(dus  arising  from  the 
sale  of  lands,  after  pajrment  of  debts  and  legacies,  has  an 
equitable  interest  in  the  lands  themselves,  it  being  in  his 
option  to  pay  the  debts  and  legacies,  and  keep  the  land.  (2) 


'  (1)  Res  V.  Owenby  le  Moor,  1 5  Eact,  S5S. 

(2)  Rex  v.WtTeliiigham»  Doug.  767.  Cald.  191.   Roper «.  Rsddiifi^ 
9Mod.  167.  isi.  loMod.sJi.  1  Bro.  Par. Caa. 450.  Foone t». Blount, 
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A.  Li»  entitled  to  a  long  tenn  of  yean  in  a  oottage,  de-  Testator  in- 
Tiaed  as  fellows:  ^^  I  give  and  bequeath  to  my  kinsman,  clause:  ""Itis 
A.  P«9  and  his  heirsy  all  and  whatsoever  I  shall  die  pos-  my  will  that 
sessed  o^  &c.,  paying  certain  legacies  herein  mentioned ;  |^d  chUdb-T 
also^  it  is  my  will  and  pleasure,  that  my  kinsman  W.  P.  shall  have  free 
the  elder,  his  wife  and  children,  shall  have  fiee  liberty  and  ^^^^"^^ 
power,  during  their  natural  lives,  to  dwell  in  the  same  dwell  in  the 

house  they  now  live  in''  (which  was  the  cottai^e  above-  ^^  i^ouae 

tnffv  now  iiye 

mentioDed).    This  devise  gave  such  an  estate  to  W.  P*  ul'^ 

as  dischaiged  his  certificate  under  which  he  dwelt  in  the 

parish  where  the  cottage  was,  and  gave  him  a  settlement.  (1) 

A  oottag^  held  for  a  term  of  years,  was  conveyed  in  "Htleas  admi. 
tmst  to  the  use  of  the  husband ;  he  died,  and  his  wife  be-  ^^^^^^ 
came  entitled  to  the  term  as  adminbtratrix ;  she  married 
agaioy  and  her  aecond  husband  acquired  a  setdement  by 

(2) 


T.  H.,  thirty-eight  years  before,  inclosed  a  piece  of  waste  Husband  of 
land,  and  built  a  cottage  thereon,  which  he  occupied  till  his  ^"^'^^^^jsaff 
death.  In  1795  he  and  his  son  mortgaged  the  premises  for  on  ward's 
a  term  of  500  years,  to  secure  20Z.  which  remained  unsatis-  **^*^ 
fied.     The  so^^rried,  <md  his fi.theridUrwa.ds dying 
intestate^  he,  as  the  heir-at-law,  continued  there  fer  six 
months,  when  he  likewise,  died,  leaving  a  widow  and  four 
dan^ters,  three  of  i^om  were  under  fourteen  at  the  time 
of  the  removaL  The  widow  continued  to  reside  on  the  pre- 
mises with  her  daughters  more  than  forty  days  before  the 
eldest  attained  the  age  of  fourteen,  and  two  years  after- 
wards married  the  pauper ;  and  with  him  and  the  children 


Cbwp.  467.  Rex  V.  Natlandy  Borr.  S.  C.  795.  S.  P.  cor.  Gould  J^  and 
magnmd  at  kw  by  Lord  Mansfidd,  ib.  The  case  was  pat  upon  the 
pauperis  tide  under  the  will,  because  the  prendses  were  under  the  value 
of  sofs^and  it  was  ai^gued  by  the  counsel  against  the  settlement,  that  the 
conveyance  from  the  trustees  and  other  l^atees,  was  a  purchase.  See 
sdao  Rex  v.  Tarrant  Lannceston,  ante^  81.  (l). 

(1)  Rex  v.Wobum,  Burr.  S.C.  7S5.  Perhaps  this  case  should  be 
rlaiaiTil  more  properly  under  the  head  of  legal  estates. 

(s)  Murdcy  v.  Grandborough,  ante,  80.  (l). 
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to  reside  there  upwards  of  fortjr  Aaiyu  preTioas  to 
her  removal,  the  estate  then  being  of  less  annoal  Yalse 
than  10/.  The  court  were  of  opinion  that  a  settlement  was 
gained.  For  the  mother,  who  was  gnardtan  in  socage  to 
her  daughters,  had  a  right  to  elect  whether  she  would  kt 
the  estate,  or  occupy  it  fin*  their  benefit  and  use ;  and  unless 
she  let  it,  the  law,  which  impose  the  dnty  of  a  gnatdiim 
upon  her,  would  necessarily  protect  her  in  the  personal 
occupation  and  superintendence  of  it  The  only  diA^rence 
which  can  be  pointed  out  between  the  cases  of  an  executor 
or  administrator  and  a  guardian  in  socage  in  this  respect 
is,  that  the  one  is  accountable  for  the  profits  by  statute,  and 
the  other  at  common  law ;  and  in  order  to  make  persons 
irremovaUe  on  account  of  having  property  m  the  polish, 
it  is  not  necessary  to  have  a  beneficial  interest  in  it  fer 
thonselves,  but  it  is  sufficient  that  they  reside  there  for 
some  beneficial  purpose  to  another.  (I) 

Mother,  guar*      A.  had  purchased  for  25/.,  and  the  fees  of  admissicxi)  a 
^an  ef  a  copy-  copyhold  of  a  manor,  in  which  there  was  no  cnstom  for 

appcnnting  a  guardian.  He  died  intestate,  leaving  a  sfm 
and  other  children  minors,  who,  with  his  widow,  resided  on 
the  premises  for  143  days.  The  mother  was  guardian  of 
the  infimt's  copyhold,  and  being  as  such  entitled  to  occupy 
irremovably,  thereby  acquired  a  settlement  for  hersdf  and 
fiumly.  (2) 

Aqcestor  must      But  the  ancestor  must  die  seised  of  a  legal  estate^  for 
die  seued,        unless  that  be  so,  the  guardianship  m  socage,  which  is  one 

of  the  incidents  of  the  legal  estate  desoendiAg  mA  it,  will 

not  go  to  the  widow. 

or  no  settle-         The  first  husband  of  the  pauper's  wife  agreed  to  por- 

mcnt  88  guar-  ^^^  ^  cottaiie  for  161.     No  conveyance  was  made,  nor 
dian  by  socage.  ^  .  _  •'  • 

was   any  evidence  given  of  any  written  contract  or  the 


(1)  Rex  V.Oakley,  10  East,  491. 

(2)  Rex  V.  Wilby,  S  M.  ft  S.  504.    See  Egleton*s  case,  s  RoH. 
Abr.40. 
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tteaa  of  the  agreement;  but  he  paid  the  16/<)  wa6  let  into 
pooessoh^  and  contbued  in  it  until  his  death.  This  be- 
ing St  roost  only  an  equitable  estate  (1)  in  the  first  hns- 
band^  the  wife  was  not  guardian  in  socage  to  her  in&nt 
son,  andy  consequently,  her  second  husband  gained  no 
settlement  by  residing  with  her  upon  the  premises  after 
their  intertaarriage.  (2)  ^ 

The  pauper's  father  purchased  a  cottage  and  land  for  Rendeoce  af 
less  than  SOi.,  and  died,  having  devised  by  will  this  estate,  ^yt^^ 
being  under  the  umual  Value  of  lOA  to  a  trustee)  to  let  it  to  of  devisee  in 
fium  during  the  pauper's  natural  life,  and  pay  the  rents  ^^^nt.^ 
thereof  to  her,  deducting  the  expenses;  and  after  her 
deaths  in  trust  for  the  use  of  his  right  heir.     The  pauper 
was  held  to  gain  a  settlement  by  a  resid^ce  of  more  than 
forty  days  after  her  fiither's  death,  the  trustee  never  having 
interfered*     For  this  species  of  settlement  does  not  dq)end 
upon  any  term  in  a  statute,  but  is  an  excepted  case  in  the 
law,  standing  upon  the  rule  that  a  man  shall  not  be  removed 
from  hb  own,  while  his  trustee  permits  him  to  occupy  it, 
and  front  which  nobody  else  has  a  right  to  remove  him. 
Tlie  pauper  did  not  reside  in  the  character  of  tenant,  and 
whether  the  estate  was  legal  or  equitable,  it  was  her  own, 
and  she  could  not  be  removed  from  it  by  an  order  of 
joatices.  (8) 

So»  abo^  residence  by  the  husband  on  an  equitable  estate  Residence  by 
of  the  wife's  has  been  expressly  decided  to  give  a  settle  ^gf^ 
ment     A  house  was  vested  by  marriage  settlement  in  table  estate. 
tmslees  to  the  separate  use  of  the  wife,  with  the  usual 
danse,   *^  that  her  receipt  should  be  a  discharge  to  the 

'■      ■'   .--..  .^1,... 

(1)  The  court  expressed  an  opinion  that  the  deceased  husband  had 
ODt  aa  eqnkabie  estate^  but  only  alk  equitable  dahn  or  right  to  have  a 
oooveyance  of  the  legal  estate  to  the  infant,  and  that  upon  that  ground 
no  settlement  could  be  gained.  That  conveyance  would  not  constitute 
Si  legal  estate  descendible  to  the  heir,  for  he  would  take  under  it  by 
purchase,  and  not  by  descent. 

(2)  Rex  V.  TodcBngton,  l  B^  &  A.  S^.  Ste  also  Rex  v.  Geddmgton, 
sB.&C.  129. 

(3)  Rex  V.  Hohn,  East  and  Waver  0uart^r,  U  Eltft,  127. 
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trustees  for  the  rents  and  profits,  and  that  the  rents  shodd 
not  be  subject  to  the  husband's  debts,  &c."  The  husband 
and  wife  lived  in  the  house,  and  thereby  gained  a  settle- 
ment, for  the  wife  had  a  right  to  reside  on  her  propert;^, 
and  to  conununicate  it  to  her  husband.  (1) 

b^^^wS"'"'^      But  as  the  foundation  of  the  setdement  is  the  party's 

eqaiti^iii-    interest  in  the  premises,  he  must  have  either  a  l^gal  or 

tereBttogive  a  equitable  title  to  an  interest  in  possession.  (2) 
settiemeDt. 

Licence  to  en-      The  pauper  having  obtained  a  licence  firom  the  lord  of 
^'^  the  manor  to  erect  a  cottage  on  a  piece  of  the  waste,  built 

one  at  the  cost  of  more  than  SCM.,  and  subsequendy, 
under  the  like  licence,  he  enclosed  a  piece  of  ground 
for  a  garden,  for  which  no  consideration  was  paid.  Having 
resided  about  a  year  and  a  hal^  he  sold  the  premises  to 
one  R.  for  40/. ;  and  it  appeared  by  presentment  of  the 
homage,  that  '*  thereby  happened  to  the  lord  an  alienation 
fine  of  one  guinea,  which  was  paid."    But  there  was  no 
evidence  that  these  lands  had  ever  been  demised  by  copy  of 
court  roll,  or  of  any  custom,  either  to  create  copyholds,  or 
grant  any  part  of  the  waste  in  nature  of  copyholds.     He 
gained  no  settlement,  for  he  held  only  under  a  personal 
licence,  which  was  revocable,  and  not  under  a  grant.  (3) 
He  had  not  any  interest  in  the  land,  but  a  mere  permission 
to  occupy.     The  court  cannot  take  into  their  consideration 
what  it  may  be  conjectured  a  court  of  equity  would  deter- 
mine.    Perhaps  it  might  interfere;  but  can  the  court  say 
with  certainty  that  it  would  ?    <^  We  ought  to  see  that  the 
party  has  clearly  an  equitable  interest,  and  not  merely  such 
a  claim  as  might  possibly  induce  a  court  of  equity  to  inter- 
pose in  some  way  or  other.**  (4) 

Liberty  to  en-      A.  having  obtained  liberty  from  the  lord  in  writing,  built 

^^°'^1^^°'*^   a  house  on  the  waste  of  the  manor,  and  sold  it  two  years 
convejranoe.  *^ 

—— » ■ — ■ 

(1)  i.  e.  The  right  of  residing,  Rex  v.  Offcfaurch,  3  Term  Rq>.  114. 

(9)  See  the  opimon  of  Lord  Kenyon  C.  J.>  Rex  v.  Chailey,  6  Term 
Rep.  755. 

(5)  Rex  V.  Warblington,  l  T.  R.  241. 

(4)  Rex  V,  Homdon-on-the-Hill,  4  M.  &  S.  SB2. 
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after  to  B.,  who  sold  it  to  the  pauper  for  80/. ;  but  do 
deed  of  conveyance  was  ever  executed  to  hun.  He  occupied 
during  five  years,  and  paid  one  shilling  a-year  to  the 
lord  as  lord  of  the  manor,  and  no  adverse  claim  had  ever 
been  made.  He  court  were  of  opinion,  upon  the  au« 
thori^  of  the  preceding  case  (1),  that  this  was  only  a 
licence,  and  not  a  purchase  of  any  estate  or  interest  in  the 
land  or  building,  and  that  no  settlement  was  gained.  (2) 

And  unless  a  custom  is  stated  for  the  lord  to  make  a  Grantofwaate 

new  grant  of  a  copyhold  within  his  manor,  no  settlement  ••  copyhold 

A  /  t»  i*  X  -11..  without  a  ciu- 

A  grant  of  part  of  the  waste,  with  admission  to  torn. 


T.  SL,  her  heirs  and  assigns  for  ever,  to  hold  of  the  lord, 
at  the  will  of  the  lord,  by  the  rod,  according  to  the  custom 
of  the  manor,  at  the  yearly  quit-rent  of  two  shillings  and  six- 
pence; the  grantee  did  not  acquire  a  setdement  For  unless 
that  custom  exists,  there  can  be  no  copyhold,  except  where 
the  land  is  at  all  times  demised  or  demisable  by  copy  of 
court- roll.  The  lord,  therefore,  had  no  right  to  make  this 
grant  (S) 

An  estate  in  fee  descended  to  a  married  woman,  who  Fee  deice&ds 

died  without  either  she  or  her  husband  makinir  an  entry  f^*  wif^  and 

»  "^    11^  not  reduced 

on  the  premises,  or  receiving  the  rents  or  profits.    The  into  pofsewion 

husband  gained  no  settlement  by  residence  af^  her  deaths  ^'^^  ^  ^* 

for  the  heiress  did  not  reduce  the  estate  into  possession : 

(1)  Rex  V.  Horadon-on-the-Hill,  4  M.  &  S.  56S. 

(s)  Rex  «.  HagwoithiDgham»  l  B.  ft  C.  654.  It  was  ngaed  that 
rappodiig  the  pauper  to  be  only  tenant  at  will,  or  from  year  to  year, 
yet  at  the  condderadon  exceeded  30l.  it  was  the  purchase  of  an  estate 
or  interest  within  9  Geo.  L  But  the  Court  considered  the  fact  as  pre- 
cluding that  question.  For  though  the  pauper  paid  li.  a  year  to  the 
lord  after  his  purchase,  no  such  payment  appears  to  have  been  mad^ 
eidier  by  B.  who  sold  it  to  him,  or  by  A.  who  erected  the  buildiiy. 
Tlierefore,  though  the  pauper  might,  in  consequence  of  this  payment, 
have  acquired  the  character  of  a  tenant  from  year  to  year,  there  b 
oodiing  to  gif  e  that  character  dther  to  A.  or  B. 

(5)  Rex  V,  Homchurch,  S  B.  &  A.  189.  The  Court  also  thought 
that  the  case  came  within  9  George  I.,  for  the  land  was  originally  do* 
mised  for  a  mere  monied  consideration,  to  be  paid  annually,  and  which 
was  a  full  coDsideratkni  for  all  the  lord  granted  at  the  time. 
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wad  in  order  to  make  the  hurfiand  tenant  bj  the  coortesy, 
there  must  be  a  fieifiin  in  fiict  in  the  wife.  (1) 

To  gain  settle-  A  grandMHi  went,  ppon  hia  marriage,  to  reside  apon  a 
meat  by  cour-  ^Qtiage  belonging  to  his  gnmd&ther,  who  agreed  to  make 
be  actually  it  over  to  him,  and  an  agreement  to  that  purpose  was 
■^■'^  ofibred  in  evideooe,  but  could  not  be  received  for  want  of 

a  stamp.  The  pauper  fitted  up  the  cottage,  and  resided  on 
it  as  liis  own,  with  uninterrupted  possession  for  thirteen 
years,  without  pajring  any  rent,  or  any  thing  beiqg  ever 
elaimedof  him  by  any  person  in  respect  of  it  Thegrand* 
firther  died  a  year  after  the  pauper  came  into  possession, 
leaving  the  pauper's  mother  his  heir>ai-law.  The  husband 
did  not,  upon  her  death,  become  tenant  by  the  curtesy ;  be- 
cause, in  order  to  make  him  so,  there  must  be  a  seisin,  in  ftdt 
by  the  wife  (d);  and  as  she  did  not  reduce  the  eatete  into 
possession,  it  descended  to  her  son,  who  beii^  sdaed  k 
fee,  gained  a  settlement  by  residence  on  the  pr^nises.  (9) 

Quarantine.  So  also  where  J.  A.  being  seised  of  a  house  and  orchard 

Husband  gains  jj^  Stock,  died,  leaving  a  widow  and  one  son.  The  widow, 
no  settlement      «      ,.     ,      .  i     ,  •  .  ,  , 

by  wife's  right  afier  his  death,  pat  the  house  m  repair,  and  altered  upon 
l^J^^^^   it  with  the  ordiard.    Sevai  years  after  she  intarmarried 

with  W.  6.,  who  was  settled  in  Painswick,  but  resided  in 
the  house  in  Stock,  with  his  wife  and  two  children  of  the 
marriage,  till  his  death,  which  happened  two  years  after- 
wards. Hie  widow  after  his  decease  continued  to  live  there 
for  six  years  and  better.  The  Court  were  of  opinion,  that 
the  widow  gained  a  settlement  for  herself  in  Stock,  by 
residence  during  her  quarantine  after  her  first  husband's 
death.  But  they  held,  that  as  no  dower  was  actually 
assigned,  the  mere  right  to  it,  coupled  with  residence,  did 
not  give  a  setdement  to  the  second  husband  there,  and 
diat  she  could  not  communicate  that  which  she  had  so 
previously  gained,  to  him  and  her  children  by  him.  (4) 

(1)  Rex  V.  Great  Farringdon,  o  Term  Rep.  679.  ante,  7X(l). 

(9)  Co.  Lit.  15.  b.99.  a. 
\  '(5)  ReK  V.  Great  Farringdon,  6  Term  Rep.  679. 

(4)  Rex  V.  Fainswicic,  Burr.  6.  C.  783.    S.  P.  Rex  v.  North  Werid 
Bassett,  Sittings  after  Hil.  5  Geo.  IV.  -  Ex  MSB.  B««  C,  aee  post 
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Upon  tke  same  princq)Ie»  posseeskm  of  a  chattel  inleresly  Possesnon  by 
by  a  perscA  who  is  oqe  of  those  entitle  to  admmistralioii  ^dn^istratioo 
of  the  intestate's  eflfeols,  is  not  sufficient,  unless  the  letters  without  taking ' 
are  taken  out  during  continuance  of  the  interest  ( I )  aeSfenSnt  ^ 

The  pauper's  fiither,  who  was  possessed  of  the  residue  Possesnon  of 
of  a  term  of  years  in  a  cottage  of  the  yearly  value  of  thirty  i^t^e's  son 
shiWngs,  died  without  a  will,  leaving  the  pauper,  and  a»-  who  takes  ad- 
other  son,  who  was  still  living,  and  took  his  distributive  Sl^^t^J'ci. 
share,  and  part  of  his  fether's  estate  and  effects  in  goods,  pired,  insuffi- 
The  pauper  continued  in  possession  of  the  house  for  five  ^^^ 
or  six  ysears,  until  the  term  expired;  after  which,  and  aftar 
making  an  order  for  his  removal  to  another  parish,  he 
took  out  letters  of  administration ;  but  was  held  not  to  have 
acquired  a  settlement.     For  per  Probyn  J.,  ijiough  <^  if  he 
had  taken  out  administration  during  the  int^est,  he  had  a 
vested  r^ht,  yet  taking  out  administration  after  the  term 
expired  could  never  give  him  an  interest  in  the  expired 
term,  in  which  he  had  none  during  its  subsistence.  (2)  He 
w«s  in  die  possession  merely  as  a  tenant  at  will,  he  was 
remoivable  by  the  parish,  and  his  right  would  have  been 
wiiiaut  Jmmiatwn^  if  administration  had  been  granted  to 
angf  one  else**    Chappie  J.  There  was  no  time  during  the 
contBHNmoe  of  the  lease  when  the  pauper  was  irremov- 
able,   and   without    remaining    fcHty    days    irremovable 
a  settlement  could   not   be   gained    by  him.      And  he 
ebeerved,  that  there  was  no  agreement  at  all  between  the 
brodiers  that   the  pauper  should  take  the  lease  as  his 
distributive  share,  or  at  least  no  such  agreement  appeared. 
It  is  only  stated,  that  the  other  brother  did  take  his  share 

(1)  Ttds  drfibn  from  the  case  of  an  executor,  for  he  acquires  a  settle- 
ment by  possession  of  a  term  under  a  will  before  probate,  because  proof 
of  the  will  is  unnecessary  to  vest  the  interest  in  him. 

(2)  Rex  V.  Wldworthy,  Burr.  S.  C-  109.  See  also  Rex  v.  Cold  Ash- 
ton,  Burr.  S.  C.  444.  ante,  83.  (4).  It  is  said  to  have  been  holden,  that 

'  the  next  of  kin  must  vest  his  right  to  a  term,  by  takmg  out  administra- 
tioo  to  the  afSiirs  of  the  intestate.  South  Sydenham  p.  Lamerton,  Cas. 
Sett*  &  Rem.  105.  See  the  opinion  of  Lord  Kenyon  C.  J.,  Rex  v.  Off- 
^Imrdij  9  Term  Rep.  114.  But  the  case  went  off  upon  another  point. 
Sfetf  die'bdier  reports  of  the  case,  I  Str.  57.  Fol.  97.  lo  Mod.  588. 
1  Se».  Cas.  199.  No.  lis.    See  Rex  v.  Horsley,  8  East,  411. 


tfte^. 
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in.the  goodgf  and  Joha  (the  pauper)  did  lire  in  the  cottage; 
but  it  does  not  appear  that  this  hiq>pened  in  pwrswanftft  of 
any  preceding  agreement  that  it  shcnild  be  so.  (1) 

AdhuBinniior       Also  where  a  person  was  solely  entitled  to  the  adminis- 

tradon  durante  minore  aiate^  but  the  intestate^  children, 
being  minors,  had  a  joint  interest  in  the  term,  it  has 
been  decided  that  administration  must  be  taken  out  to 
procure  a  settlement. 

•  • 

Widow  enti-        A  cottage  and  garden,  of  the  yearly  value  of  tweatjr 

tledtoadim-    shillings    was  in  consideratbn  of  14/.  14s.  demised  to 

nistrattoo,  ^^  ' 

and  her  S.  W.  the  pauper's  husband,   for  ninety*nine  years^  de* 

children  terminable  upon  three  lives,  at  two  shillings  rent.     He 

rested  in  the  died  intestate,  leaving  his  widow  and  four  inibnt  childreD 
prenuMsguni  survivors.  She  resided  above  sul  months,  and  then  sold 
without  firing  the  premises.  Between  two  and  three  mcmths  after  whidi, 
it  out.  she  took  out  administration  to  the  efifects  of  her  hudmd. 

Lord  Mansfield.  In  these  cases  we  should  avoid  nicety  of 
distinction.  This  is  not  materially  diflferent  from  the  case 
of  Widworthy.  (2)  As  the  children  were  entided  to  two- 
thirds,  the  widow  is  not  properly,  and  in  the  sense  of  the 
cases,  the  sole  next  of  kin.  Ashhurst  J.  Atmost,  more  hm 
not  been  said  by  the  court,  even  in  the  case  of  one  solely 
^tided  in  every  sense,  than  that  such  case  would  deserve 
consideration.  (8) 


( 1 )  Rex  V.  Widworthjy  ante^  95.  (s)^  end  the  caiet  there  dted.  Pi^  J. 
put  thu  case  on  the  ground,  that  administraUon  having  been  ti^ea 
out  after  the  order  of  remoral,  the  setiions  could  not  have  quashed  the 
order,  though  administration  had  been  afterwards  taken  out,  for  they 
could  not  quash  a  good  order  of  removal  by  a  matter  which  happened 
ex  post  facto.  S.  P.  per  Lord  EUenborough  C.  J.  Rex  v.  Uorslqr, 
8  East,  411.,  and  in  Rex  o.  North  Curry,  where  the  widow,  entitled  to 
administration,  sold  the  term,  pending  an  appeal  against  an  order  fiir 
her  removal,  and  afterwards  took  out  letters  of  administration,  she 
held  not  to  acquire  a  settlement,  although  the  term  in  the  premises 
unexpired.    See  infra,  (3.),  and  see  Rex  v.  Horsley,  post,  97. 

(2)  Supra,  (1). 

(3)  Rex  V.  North  Curry,  Cald.  157.  Rex  v.  Chew  Magna,  C^ 
365.  S.  P.  But  see  the  opinion  of  Lord  Kenyon  C.  J.,  Rex  o.  0£&|iuiGh» 
5  Term  Rap.  1 14.  ante,  95.  (s). 
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But  a  s<de  next  of  kin  has  such  an  equitable  interest  in 
an  intestate's  leasehold  property,  as  will  confer  a  settlement 
befiire  administration  granted* 

W.  P.  died  intestate,  possessed  of  a  leasehold  house  in  Sole  aexc  of 
HL  of  forty  shillings  per  amiumj  leaving  a  widow  and  the  Jj^J^^J]* 
paoper,  his  <»ily  child  by  a  former  wife.    The  widow  died 
a  month  afterwards,  and  the  pauper,  who  had  occupied 
the  house  by  her  &ther's  permission,  continued  to  reside  in 
it  until  the  death  of  her  mother-in-law.     She  then  left  the 
houses  and  let  it  to  a  tenant,  who  occupied  it  for  three 
years,  and  paid  her  rent,  the  pauper  still  residing  with  her 
fiunily  in  H.     The  court  having  taken  time  to  consider, 
held,  that  she  being,  after  the  death  of  her  mother-in-law, 
the  sole  next  of  kin,  and  thereby  exclusively  entitled  to  the 
administration  of  her  father's  personal  estate,  gained  a 
iettlenient  by  residing,  after  the  widow's  death,  in  the 
pariah  where  the  intestate's  leasehold  property  lay.     For  it 
was  in  her  power,  at  any  time  after  she  became  such  sole 
next  of  kin,  to  clothe  herself  exclusively  with  the  character 
and  legal  rights  of  administration.    This  exclusive  right  to 
acquire  a  l^al  title  to  the  property,  coupled  with  the 
actual  enjoyment  in  the  mean   time  through   the  occu- 
pation of  a  tenant,   gives   so   much   colour  of  right  to 
reside  where  the  property  is  situated,  without  being  re- 
moved, as  to  exempt  such  residence  irom  being  considered 
as  a  vagrant  intrusion  'into  a  parish  in  which  the  party 
has  nothing  cf  his  awn  within  the  purview  and  scope  of 
the  poor  laws.  (1) 

The  pauper  was  entitled  to  the  equity  of  redemption  Pauper  en- 
of  several  houses  mortgaged  by  his  fatlier,  of  which  the  J^^dero^S 
mortgagee    had    recovered   possession    in   an   ejectment  residing  by 
brought  against  the  pauper.      He  afterwards  obtained  leave  of  mort- 
lesfe  to  inhabit  one  of  the  houses  which  was  untenanted,  purpose  of 

fi>r  tfie  purpose  of  overlooking  some  repairs^  which  he  pro-  o^erloolung 
^'^  f  ••  •■  II  some  repairSf 

posed  to  do  upon  the  estate,  with  an  mtention   to  sell  gains  no  settle^ 

ment. 

( J  j  Hex  ».  Horslcy,  s  East,  405.   See  nlso  Rex  ».  North  Weald,  Bas- 

5ft^  post* 
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the  same  and  pay  off  the  mortgage.  He  resided  three 
months,  and  did  nothing,  either  towards  the  repairs,  or 
the  sale.  He  gained  no  settlement,  for  he  had  neither 
jus  in  re  nor  ad  rem*  (1) 

A.  conveys  to  The  pauper,  bdaag  possessed  of  tiro  freehold  estates, 
J^AwMwd^  conveyed  them  to  trustees  to  be  sold,  and  the  money 
to  pay  with  arising  from  the  sale  to  be  applied,  first  in  disdiarge  cf 
1  siL^tv^  mort-  ^^  mortgages  on  the  premises,  next  to  his  other  isreditors 
gages ;  rateably,  and  the  surplus,  tf  amf^  to  him,  his  executors, 

hu  mdito       administrators,  and  assigns.     Afterwards  he  got  posaesston 
rateably;         of  one  of  the  houses,  his  wife  taking  the  key  from  a 
3d,  The  stir-     person  employed  to  dean  it,  but  without  and  i^inst  the 
K.*&c  aTpuos  trustees'  consent.    The  case  further  found,  that  die  value 
no  settlement   of  the  house  was  less  than  the  amount  of  the  mortgages 
anifr!^^^   ^^^  debts.     The  pauper  gained  no  settlement  by  this 
against  tnis-     residence,  for  he  had  no  interest  in  the  estate.     ^  He 
tees  consent   jj^^  ^^  immediate  conveyance  to  trustees,  not  a  mort- 
gage, to  sell  and  pay  off  two  mortgages,  and  other  debts; 
and  when  this  conveyance  was  made,   it  was  doubtful 
whether  there  would  be  any  surplus.    The  deed  says,  that 
he  shall  have  the  surplus,  if  any:  he  had  only  a  chance  of 
a  residue,  and  had  not  a  right  to  continue  a  moment  in 
possession.'*  (2) 

Neither  does  it  make  any  difference  that  the  pauper  is 
suflfered  to  remain  in  possession  by  the  trustee,  if  lus  interest 
be  altogether  contingent  and  uncertain. 

A.  purchased  The  pauper  purchased  a  leasehold  tenement  for  ninety- 
felTSin^o!?'  "^«  y«^  determinable  upon  three  lives,  for  less  thtt  SOt 
and  afterwards  He  afterwards,  in  consideration  of  10/.  advanced  by  W.D. 
^ter^^  ^^'  ^^  ^^  Other  valuaUe  considerations,  conveyed  the  whole 

(1)  Rexo.CatlieringtoD,3TenaRep.771.8eeal8oRex0.HottgbtoD- 
le-q[)ring,  1  East,  847. 

(2)  Rex  o.  StAfichael's  Bath,  Doug.  689.  ante,  58.(1),  more  fiilly 
reported.  And  see  the  distinction  taken  between  these  cases,  and  that 
where  a  pauper,  having  a  colour  to  reside  on  the  property,  comes  hoU 
fide  into  the  parish,  by  Bayley  J.  Rex  v.  Staplegrove,  8  B.&  A.587. 
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mterest  in  trust  to  D.  to  let  the  premises,  add  oot  of  the  trust;  i8i,to 
rents  and  profits  to  repay  himself  the  10^  and  then  to  ^to^nfe's 
apply  the  rents  and  profits  to  the  separate  use  of  the  s^arateuae; 
paopei^s  wife  during  her  life ;  afterwards  to  the  pauperis  oim  wsetf  he 
own  Qse  ibr  1^  if  he  survived  her ;  and  afterwards  among  sunriyed  her ; 
their  diildren.  The  trustee  suffered  the  pauper  to  reside  Jj^^^^ 
in  the  house  above  forty  days,  until  becoming  chargeable,  A.  eum  no 

he  was  removed.     It  was  arinied,  1st,  that  althouirh  the  settlement  by 

^  ^  flubseauent  re- 

pauper  oould  not  gain  a  setdement  in  his  own  right,  his  SL 

pnrcbase  bemg  ander  802.,  yet  he  took  a  new  estate  in  the 
premises  by  act  of  law,  by  virtue  of  which  he  acquired  a 
settlement,  either  as  a  mortgagor  in  possession,  or  by 
virtue  of  his  wife^s  equitable  interest.  But  held  otherwise, 
fiir  this  was  not  a  residence  as  mortgagor.  Here  was  no 
mortgage^  but  an  absolute  conveyance  in  discharge  of  a 
debt,  which  non  constat  would  ever  be  paid ;  and  if  paid, 
would  only  raise  the  wife's  trust  estate.  It  was  therefore 
such  s  doubtful  contingent  interest,  as  conferred  no  setde- 
ment by  the  residence.  (1) 

SL  devised  a  messuage,  &c.,  to  the  use  of  trustees  in  fee  Trasteetopay 
in  trust,  (after  payment  of  debts,)  to  receive  the  rents  for  ^^' 
the  benefit  of  her  brother  M.  S.,  his  wife  and  children,  all 
or  any  of  them,  during  his  life,  as  they  should  think  proper ; 
and  aiter  his  decease,  in  trust  for  her  nephew,  &c.  From 
the  death  of  the  testatrix  until  his  own,  M.  S.,  being  an  un- 
certificated bankrupt,  occupied  by  the  tnistees'  permission, 
a  cottage  in  the  township  where  the  demised  premises  were 
situate^  the  rents  thereof,  during  the  whole  time,  being  in- 
sufficient to  discharge  the  debts  of  the  testatrix.  M.  S.  did 
not  acqoirea  settlement;  he  had  not  a  scintilla  of  interest, 
eitheor  legal  or  equitaUe^  which  entitled  him  to  reside  irre- 
oMTveably  in  the  parish.  The  trustees  had  the  estate  first 
for  die  payment  of  debts,  which  they  were  unable  to  pay 
in  ker  lif^hne^  and  consequendy  were  not  in  a  conditbn 
to  empower  him  to  take  any  thing.  (2) 

(1)  Rex  V.  Tarrant  Launceston,  Hil.  43  Geo,  III.    3  East^  226.    and 
see  Rex  «.  EdiUngton,  ante,  85.(2}. 

(2)  Rex  V.  Darlington,  5  M.&S.  499. 
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DiftiiiGtionbe-  In  some  recent  decisicHia}  the-  court  appears  to  have 
^ll^^'^l^^^  taken  a  distinction  between  an  equitable  estate,  properly  so 
citatc.  called,  and  a  mere  equitable  right,  to  have  a  conveyance  of 

the  legal  estate.  If  there  be  any  doubt  as  to  what  a  court 
of  equity  would  do^  a  court  of  law  cannot  take  cognizance 
of  the  estate  (1),  even  so  fiir  as  the  question  is  connected 
with  the  parties'  settlement. 

Part  of  pur*  The  pauper  agreed  by  parol  to  buy  a  copyhold  for  150^ 
chase  money  n^  pg^^  34/,^  mi^  entered  into  possession,  as  part  perform- 
ance of  the  contract,  and  continued  in  nearly  six  months. 
The  contract  was  then  rescinded,  because  the  seller  would 
not  give  an  indulgence  he  had  promised  for  the  residue  of 
the  purchase  money,  and  the  selkr  returned  the  pauper  14/. 
The  question  was,  whether  this  gave  a  settlement;  the 
sessions  thought  it  did,  but  the  court  of  K.  B.  held  other- 
wise; for  the  pauper  had  purchased  no  estate  or  io« 
terest  in  the  land.  He  could  make  no  daim  in  equitjr 
without  paying  the  remainder  of  the  purchase  money,  and 
though  an  equitable  estate  is  sufficient  to  confer  a  settle- 
ment, a  questionable  right  to  go  into  a  court  of  equity 
is  not.  (2) 

In  this  case  there  was  no  written  agreonent  (S);  and  no 
time  for  paying  the  purchase  money  was  fixed* 

The  court,  however,  had  to  deal  with  these  circumstances 
in  the  ensuing  case. 

In  cases  of  con-  One  6.  entered  into  an  agreement  in  November,  1814, 
itnictive  trust  ^i^h  N.,  by  which  the  latter  agreed  to  sell  G.  all  that 
gained  by  Ces-  messuage,  &C.,  situated  in  B.,  at  or  for  the  price  of  3102., 
im  que  irutt,     to  be  paid  as  follows :  the  sum  of  1602.  on  the  SOth  of  No* 

vember  instant,  and  the  sum  of  1 50/.  on  the  24th  of  June 
next,  with  interest  for  the  same,  after  the  rate  of  5/.  for 

(1)  Per  Holroyd, J.,  Rex  v.Toddington,  1B.&A.564. 

(s)  Rex  o.  Long  Bennington,  ex  MSS.  Bsjrley,  J.,  2  B.&Cl9f. 

(S)  See  Clinan  v.  Cooke,  1  Sc|i.  ft  Lef.  S2. 
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KK^  fi>r  a  year  from  the  date  of  the  agreement     And  N. 

agreed  at  his  costs  to  make  oat  a  good  marketable  title  and  ,]/« 

to  convey  the  piemises,  and  to  convey  the  same  at  ^  ^'^'-^ 

oogts  of  O^  on  the  84th  June  next,  on  payment  of  150r.^ 

vitfa  interest. .  And  O.  agreed  with  N.  to  pay  to  him  on 

the  said  SOth  of  November  instant,  the  said  sum  of  160/., 

and  also  the  further  sum  of  150/^  with  interest,  on  the  said 

24th  Jane  next,  on  having  the  premises  thereby  agreed  to 

be  sold,  conveyed  to  him,  6.    And  on  payment  of  the  sum 

of  160^  6.  was  to  be  let  into  possession  of  the  premises  | 

but  in  case  de&ult  should  be  made  by  him  of  payment  of 

the  IQOLj  the  agreement  was  to  be  void,  and  N.  was  to  be 

at  liberty  to  sell  the  premises  on  the  5th  December  next 

The  sum  of  160/.  was, paid  on  the  day  i^pointed,  and  full 

possession  was  then  given  by  N.,  and  G.  resided  in  the 

house  for  a  year  and  a  half  and  upwards  immediately  sub- 

sequait;  but  he  never  paid  the  ISQl*  so  agreed  to  be  paid 

on  die  24th  of  June,  nor  was  any  conveyance  ever  executed. 

An  actbn  at  law  was  brought  by  N.  for  the  150^,  but 

afterwards,  by  an  agreement  between  the  parties,  the  same 

was  discontinued,  N«  paying  the  costs,  and  returning,  to  the 

pauper  SOZ.  of  the  said  160/.,  and  the  pauper  agreeing 

to  give  up  the  contract  and   the  possession,  which  was 

apcotdingly  done. 

It  was  argued  that  G.  gained  a  settlement  by  his  resi* 
dence,  as  being  the  actual  owner  of  an  equitaUe  estate  in 
the  premises ;  2d,  as  having  at  all  events  purchased  a 
possessory  right  or  interest  from  November  till  June,  for  a 
larger  sum-  than  SO/. 

Bat  the  judges  present  (1)  were  of  opinion  that,  under 
9  Geo.  I.  c»  ?•  s.  5.,  there  must  either  be  an  estate  or  an 
interest  jnarchasedi  and  by  the  latter  word  is  to  be  under- 
stood a  definite  interest  for  which  the  party  contracts  at  the 
time  of  the  contract;  that  there  is  a  distinction  between 
an  equitable  estate  and  a  mere  equitable  right     That  this 


(1)  Daylcy,  Hclroyd,  &  Best,  Js. 
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case  was  governed  by  Rex  v.  Long  Bennington,(l)  wliere 
k  was  held  that  a  court  of  law,  perhiqps  in  ignorance  of  what 
a  court  of  equity  would  do  under  the  circumstances,  held 
that  it  was  not  the  case  of  a  mere  naked  trustee  and  cestui 
que  trusty  for  until  the  payment  of  the  full  purchase  money, 
the  vendor  had  a  beneficial  interest,  and  was  something 
more  than  a  trustee.  That  the  neglect  of  payment  or  tender 
was  the  fiiult  of  the  vendee,  and  the  estate  not  being  his 
own  either  in  law  or  in  equity,  until  he  pud  or  tendered 
the  residue  of  the  purchase  money,  he  was  removable,  and 
had  not  gained  a  settlement  The  judges  were  also  of 
opinion  that  Sdly,  this  was  not  a  purdiase  of  an  interest 
for  six  months,  as  it  does  not  appear  how  muc^  was  to  be 
paid  for  that,  or  that  die  pauper3  in  purchasing  that, 
acquired  an  interest  in  land  to  the  value  of  SQi.  (S) 

The  estate  And  it  is  not  only  necessary  that  the  interest  should  be 

rouitbeveited  certain ;  but  it  must  likewise  be  vested  in  possession.    An 

^^^     '    esate  in  remainder  or  reversion  does  not  confer  a  settlemeat 

any  more  than  one  in  contingency  or  expectation ;  for  the 

party  has  nothing  of  his  own  to  superintend,  which  is  the 

reas(ni  why  be  is  rendered  irremovable. 

A;  grants  an         G.  M.  being  seised  of  a  cottage  in  fee  by  indenture  (^ 

^^fl"!*!* ^  lease  and  release,  in  consideration  of  36/.  therein  men- 
is^  resennnf;  a  j 

life  estate.  B.  tioned  to  be  paid,  granted  and  conveyed  the  cottage  in 

gains  no  settle-  fee  ^o  the  pauper,  his  son-in-law.     The  lease  contained  the 

ment  dv  rcsi-  .  . 

dence  during    following  proviso :    ^*  Provided  that  it  shall  and  may  be 

A.*slife.  lawfol  for  the  said  O.  M.  to  live,  inhabit,  dwell  in,  and 

occtqn/^  the  said  cottage  or  tenement,  with  the-  ajq>iirten- 

ances,  as  he  heretofore  hath  done,  and  now  does,  for  an^ 

during  ibe  tsem  of  his  natural  life,  ftc''     Hie  pauper  and 

his  wife  resided  widi  G.  M.  for  three  months,  until  they 

(1)  Ante,  100  (2). 

(8)  Reiv.Geddington,2  B.&C199.  Also  in  Rex  f7.Woolpit,ntting$ 
after  Hil.  5Geo.IV.,  die  court  appeared  to  hold  that  a  mere  inchoate 
iaquitable  title  would  not  give  a  settlement,  MSfil  B.  &C.  See  some  very 
judidons  remarks  on  this  case  in  a  pamphlet  entitled,  ''Obsenratioiis 
on  theCaseof  the  King  against  GeddmgtonyrdatiTe  to  the  Law  of  Paro- 
chial Settlement  by  equitable  estate.  By  Andrew  Amos,  Esq.  London, 
published  by  A.  Maiwell,  Bdl  Yard,  Lincoln's  Inn,  1897. 
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were  remoyed.  It  was  held,  that  the  word  occupy  used  in 
the  conveyance,  showed,  that  it  was  the  intention  to  reserve 
a  life  estate  to  O.  M.,  and  not  merely  a  liberty  to  inhabit 
die  cottage  during  his  life.  The  pauper  therefore  had 
only  an  estate  in  remainder, '  which  was  not  come  into 
possession  at  the  time  of  the  removal,  and  consequently  he 
had  not  that  which  was  necessary  to  confer  on  him  a  settle- 
ment, namely  a  present  interest  (I) 

Hie  lord  of  a  manor  granted  the  lease  of  a  cottage  for  Reridencewith 
thirty-one  years  to  A.,  who,  after  residing  a  year,  died  in-  SdmSnUtratrix. 
testate,  leaving  a  virife  and  three  daughters :  administration 
was  granted  to  the  widow.  No  distribution  of  the  estate 
was  made,  but  the  pauper  and  his  wife  resided  in  the  cot- 
tage for  some  years,  with  the  permission  of  the  adminis- 
tratrix, who  always  paid  the  annual  rent :  the  pauper  gained 
no  settlement  He  had  no  interest  to  entitle  him  to  reside 
ofn  the  property  without  the  widow's  permission ;  as  next  of 
kin,  he  had  not  evoi  an  equitable  interest,  but  only  a  mere 
ri^t  to  an  account  (2) 

But  if  vested  in  possession,  it  is  immaterial  whether  the  But  if  vested, 
interest  is  defeasible  by  a  condition.    Thus,  a  mortgagee  Sfeasible!*^ 
in  possession  may  gain  a  settlement,  although  he  holds  the 
estate  subject  to  redemption,  upon  payment  of  the  sum 
lent  (3) 

It  is  sufficient  likewise  if  the  interest  continues  during  a  Suffidentif  it 
reddfince  of  forty  days.  \^-^  ^ 

residence. 
On  the  14th  of  November,  while  the  pauper  resided  in  Possession 
Blskemire,  a  freehold  estate  situated  there  descended  to  tenant  in  co- 
bis  wife  and  her  two  sisters,  from  their  grand&ther,  as  parcenary  had 
co-partners.     On  the  14th  December  following,  the  pauper  "^T^ef^e    * 
entered  into  an  agreement  in  writing  to  sell  his  wife's  share  conveyance 
to  the  husband  of  one  of  his  sisters  ;  but  the  deeds  were  «*®^****' 
not  executed  until  the  end  of  February,  or  beginning  of 

(  )  Rex  V.  Eatington,  4  Term  Rep.  117. 
(2)  Rex  V.  Berktwell,  1  B.  ft  C.  549.  (3)  Ante,  85. 
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March  following.  He  gained  a  settlement  by  residence  in 
the  parish  during  that  time,  in  a  cottage  which  he  rented. 
For  the  contract  by  which  he  bound  himself  to  sell  was 
executory,  and  the  conveyance  was  not  executed  until  long 
after  the  forty  days  were  expired,  till  when,  the  title  re- 
mained in  the  pauper,  (i) 
.  • 
Premises  need      And  if  the  estate  is  vested,  the  premises  need  not  be  in 

not bein actual  the  owner's  actual  occupation. 
occupation. 

Infant  residing  As  where  an  infant  of  the  age  of  six  years  and  a  half 
v^^'t^^^^'^^  became  seised  in  fee  of  a  freehold  estate,  and  resided  in  the 

parish  with  his  grandmother,  it  was  held  that  he  could  not 

be  removed.  (2) 

Residence  b^        A  pauper  was  entitled  to  three  copyhold  and  a  fireehold 

lodger,  to  con-  freehold  house,  which  was  in  Sedgefield  parish,  to  W.  at 
^ti^^^i^  S/.  per  atmuMy  the  pauper  undeijtaking  to  sink  a  cellar, 
premisesygiyes  and  make  some  repairs.  W.  accordingly  entered  and  oc- 
bm  a  settle,     cupied  the  premises  as  a  pubBchouse,  and  the  pauper  after 

such  possession  by  W.  went  to  S.  for  the  sole  purpose  of 
sinking  the  cellar,  and  making  the  repairs  agreed  upon, 
during  the  whole  of  which  time  he  resided  as  a  lodger  in 
W.'s  house.  He  was  held  to  gain  a  settlement  upon  the 
principle  that  residence  in  the  parish  in  which  the  party  has 
a  freehold  estate  confers  a  settlement,  whether  he  resides  on 
the  estate  or  not,  or  whether  or  not  he  is  in  the  occupation 
thereof.  For  a  man,  though  not  in  the  occupation  of  his 
own  estate,  may  have  many  reasons  for  wishing  to  live  in 
the  neighbourhood  of  it,  and  is  entitled  to  the  privil^;e  of 
superintending  it"  (3) 

The  law  is  the  same  when  the  landlord  has  only  a  lease- 
hold interest  in  the  premises. 

(1)  Re^^  V.  Dorstonb,  1  East,  296.    See  ante,  71. 

(2)  Rex  V.  Hasfield,  Burr.  S.  C.  147.  2  Str.  1132.  Rex  v,  Houghton- 
le^pring,  1  East,  247.  See  also  Rex  o.  Dorvtone,  ante,  (1),  Rex  v.  Sta- 
plegrove,  2  B.  &  A.  527.  S.  P. 

(3)  Rex  V.  Houghton^le-spring,  l  East,  247* 
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A  pacq)er  being  entitled  to  a  leasehold  house,  as  her 
bther's  sole  next  of  kin,  demised  it  to  a  tenant,  who  paid 
her  rent  She  resided  elsewhere  in  the  same  parish  with 
her  fiunily,  and  was  held  to  have  thereby  acquired  a  set- 
tlement (I) 

As  between  a  mortgagor  and  mortgagee,  it  is  the  party  Possession  as 

who  is  in  possession  that  sains  the  settlement,  because  it  is  between  mort- 

^  ®  .  gBgor  and 

the  possession  which  decides  as  between  them  the  right  to  mortgagee. 

the  occupation  or  pernancy  of  the  profits.  (2) 

It  is  likewise  immaterial  whether  the  party  has  a  bene-  A  beneficisl 
fidal  interest  in  the  estate :  a  mere  trustee  may  acquire  a  H^.^^ 
settlement,  for  nobody  can  take  the  estate  from  him,  and  it  gains  a  settle- 
is  sufficient  that  he  reside  in  the  parish  forty  days,  and  can-  ™^°^ 
not  be  removed  fix>m  it.  (3) 

Upon  the  same  principle  a  guardian  in   socage  ac-  Alsoaguardian 
qatres  a  settlement,  and  also  a  subsequent  husband  in  her  "  "^'^^^S^* 
right,  (4) 

The  following  case  has  also  been  decided :  — 

The  fiither  of  pauper's  wife  let  his  freehold  cottage  to  Reversioner  in 
the  parish  officers,  and  their  successors  for  1000  years,  and  i^^^  f^p  looo 
they  took  possession.     In  1813,  he  was  placed  in  it  with  years, 
another  pauper  by  the  parish  officers,  and  the  pauper's  wife 
came  to  nurse  him :  he, died  there,  and  his  daughter  con- 
tinued in  the  cottage,  where  the  pauper  joined  her  in  about 
six  weeks,  and  laid  claim  to  the  cottage  as  his  wife's  pro- 
perty.   The  parish  officers  having  mislaid  their  convey- 
ance, could  not  withstand  her  claim ;  and  the  pauper  and 
her  fiunily  continued  to  reside  five  years,  when  becoming 
chargeable,  and  the  conveyance  being  found,  they  were  re- 
el) Rex  t,  Horsley,  8  East,  405. 
(S)  Ante,  85. 

(3)  Per  Ashhunt  J.,  Rex  v.  Stone,  6  Term  Rep.  295.  ante  79.  (5). 
PerLe Blanc  XRex  «.0akley,10  Ea^t,  491.  Rex9.Wilby,sM.&S.504. 

(4)  Rex  9.  Oakley,  10  East,  491.  But  a  widow  must  have  her  dower 
actnally  assigned  to  entitle  her  to  a  settlement.  See  ante,  94.  Rex  v. 
North  Weald,  Bassett,  post. 
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mo?ed :  bat  they  were  held  settled,  and  the  order  removiiig 
them,  was  quashed.  For  the  pauper  was  neither  within  the 
words,  the  spirit,  or  mischief  of  the  provision  recited  in  the 
preamble  of  IS  &  14  Car.  11.  c.  12.,  ^^  He  comes  not  for 
any  of  the  motives  the  statute  meant  to  repress,  but  be- 
cause he  has  a  freehold  in  the  parish;  not  to  prey  upon  the 
parbh  stock,  but  to  live  upon  that  of  which  he  is  a  free- 
holder, and  as  to  which  he  was  warranted  in  concluding 
that  he  was  entitled  to  the  possession.  This  b  not  a  case 
of  fraud,  nor  a  case  in  which  the  pauper  is  conscious  at  the 
time  that  he  is  taking  the  possession  wrongfully,  nor  a  case 
in  which  the  person  entitled  to  possession  takes  prompt 
measures  to  displace  him ;  leaving  such  cases  to  be  decided 
when  they  may  arise,  it  is  sufficient  for  us  to  say,  that  there 
does  not  iq>pear  to  have  been  fraud  or  consciousness  of 
wrong;  and  where  no  measures  were  taken  within  the 
forty  days  or  afterwards,  to  dispute  the  pauper's  occupation, 
we  are  of  opinion,  that  the  residence  was  sufficient."  (1 ) 

A  felon  con-         It  has  been  likewise  held  that  an  attainted  felon,  dis- 
^^^  charged  by  an  order  of  the  secretary  of  state  under  the 

sign  manual,  which  directed  his  name  to  be  inserted  in  the 
next  general  pardon,  having  afterwards  purchased  a  copy- 
hold for  more  than  SO/,  to  which  he  was  admitted  upon 
surrender  formally  made,  and  whereon  he  resided  and  re- 
ceived the  issues  and  profits  for  more  than  nine  years 
without  impeachment  of  his  tide,  thereby  acquired  a  s<^e- 
ment,  which  he  communicated  to  the  unemancipated  part 
of  his  family.  (2) 

Number  and         As  to  the  number  and  connexion  of  the  tenants,  it 
connexion  of    g>nns  no  consideration  in  the  question  of  settlement ;  they 

tenants  imma-  ,  .  ^    .   .  / 

terial;  may  be  tenants  in  co-parcenary,  jomt-teiumts  or  tenants  m 

common.  A  tenant  in  common,  of  an  estate  of  inheritance, 
may  acquire  a  settlement  (S) ;  as  also  one  of  three  co- 

(1)  Rex  V.  Staplegrove,  2  B.  &  A.  5S7. 

(s)  Rex  V,  Haddenham,  15  East,  463.;  and  see  the  same  at  length, 
post.  chap,  xxvii. 
(s)  Rex  o.  8t.Nyott's,  Bnrr.  S.  C.  159. 
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paromers  by  recddenoe  in  the  parish  (1);  and  as  their 
interest  is  equal,  it  seems  they  may  all  gain  settlements.  (2) 
One  of  four  executors  was  settled  by  residence  in  the  parish 
where  the  premises  were  situated,  out  of  which  their  interest 
accrued.  So  also  the  owner  of  a  leasehold  interest  acquired 
a  settlement,  althou^  the  grantor  reserved  a  sleeping* 
place  (3),  or  although  the  grantee  demised  all  the  premises 
to  another,  excepting  a  fourth  part.  (4) 

Neidier  does  it  make  any  difference,  if  there  is  no  fraud,  or  that  pauper 
that  the  pauper  receives  rdief  from  another  parish,  during  |^m^,mothw 
Us  residence.  (5)  parish. 


Sect.  II. 

Of  Settlement  ly  Pwxhase  under  9  Geo.  I.  c.  7. 

The  9  Geo.  I.  c  7.  is  confined  to  cases  of  estates  ao-  sGeo.!.  c.7. 
quired  by  purchase,  for  which  a  consideration,  amounting 
to  M^  most  be  banijide  paid.  (6)  It  does  not  enable  per- 
sons to  acquire  a  settlement,  but  prohibits  them  from 
gaining  one  by  an  estate  purchased  under  certain  circum- 
sUoces.  This  statute  may  be  considered  under  three 
heads.  Isft,  To  what  estates  it  extends.  2d|  How  the 
value  or  consideration  is  to  be  computed.  8d,  What 
smounts  to  a  bond  Jide  payment  of  the  consideration. 

The  purchaser  is  irremoveable  during  the  time  of  his  Purchasers  un- 
inhabiting  the  purchased  premises;  but  as  his  settlement  is,  ^^  ^'  ^"^ 
as  it  were,  only  temporary,  no  derivative  one  results  from  it 


(1)  Rex  0.  Darstone,  1  East,  S96, 
(s]  See  Rex  o.  Dorstone,  ante,  (!> 

(3)  Rex  V,  Marwood,  ante^  80.  (4).  Rex  v.  Uttoxeter,  Burr.  S.  C.  558. 

(4)  Murfley  V.  Grandborougfa,  ante.  71.  (9). 

(5)  Rex  9.  Ufton,  s  Term  Rep.  251. 

(6)  See  the  words  of  sect.  v.  ante,  79. 
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to  children,  nor  i$  that  previously  possessed  by  the  patent 
thereby  extinguished.  (1) 

Q>nstniction        A  learned  judge  has  delivered  it  as  his  opinion,  that 

under  this  act,  "  There  must  be  either  an  esUte  or  an  in- 
terest purchased,  and  by  the  latter  words  is  to  be  under- 
stood a  definite  interest^  &r  which  the  party  contracts  at 
the  time  of  making  the  contract.  If  the  question  were 
res  itUegrOf  I  should  be  disposed  to  hold,  that  the  legis- 
lature meant  a  legal  interest  only.  It  has  been  decided, 
however,  that  a  cestui  que  trust  has  a  su£Bcient  interest  in 
land  to  gain  a  settlement  under  this  statute;  and  I  feel 
bound  to  adhere  to  their  decisions.''  (2) 

To  what  jt  has  been  already  shewn,  that  the  act  extends  only  to 

estfttcs 9Creo«I.  ,  ^«  •  ^  ^  •   ^        ^  •    j      ^ 

extends.  cases  where  the  party  acqmres  an  estate  or  mterest  m  lands 

or  tenements  for  a  pecuniary  consideration.  (S) 

Nature  of  The  nature  and  quality  of  the  -estate  is  of  no  significa- 

teiial.  '™°'^*     tion.     It  may  be  freehold,  copyhold,  or  leasehold.     The 

consideration  is  usually  paid  at  the  time  when  the  interest 
is  acquired ;  but  it  may  be  made  in  the  shape  of  an  an- 
nual  reservation,  the  judges  seemmg  inclined  to  consider 
such  a  case  within  the  statute,  at  least  for  the  purpose  of 
exclnduig  the  party  from  a  settlement* 

Grant  by  lord  W.  B.  was  certificated  in  the  parish  of  Havant.  On 
«&2"u.'.h€-  ^^^  October,  1748,  J.  M.,  lord  of  the  manor  of  H., 
riot,  iV  quit*  granted  by  copy  of  court-roll  ^^  to  W.  B.  and  his  heirs, 
a"**  ^'ft  ^^"^  ^"®  parcel  of  the  waste  ground,  called  the  Gravel-pit, 
iviirds  worth     pared  of  the  manor,  and  within  the  parish  of  H.*'  then  of 

100/.;  this  a     ^q  value  of  thirty  or  forty  shillinffs.     W.  B.,  by  virtue  of 

Durcnasc  with*  »  ^  *     * 

in  the  act,  and  ^^e  grant,  entered  on  the  premises,  (which  did  not  appear 

confers  no        to  have  been  previously  granted  by  copy  of  court-roll,} 

built  a  house,  and  mortgaged  the  premises  for  lOOL     The 

mortgagee  sold  the  premises  in  1763;  and  on  the  death  of 

(1)  Verba  Bayley  J.,  Rex  v.  Oeddington,  2  B.  &  C.  183. 
(3)  Rex  V,  Salford,  Burr.  S.  C.  516.  l  Black.  Rep.  493,  and  see 
post.  (3)  Ante,  74. 
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W.  B.,  his  heir  at  law  sold  the  equity  of  redemption  to  the 
purchaser.  It  appeared  by  the  evidence  of  the  steward  of 
the  manor,  that  M.,  the  lord,  was  in  the  habit  of  making 
grants  of  such  parcels  of  the  waste,  but  never  without  a  pe- 
cnniaiy  consideration.  No  evidence  was  given,  whether 
sDj  pecuniaty  consideration  was  given  for  this  grant,  but 
it  appeared,  by  a  copy  of  the  court-roll,  read  by  consent  in 
the  Court  of  King's  Bench,  that  W.  B.  was  admitted  in 
the  year  1748,  on  the  lord's  grant,  to  one  parcel  of  land, 
called  the  Grravel  Land ;  and  in  the  copy  of  his  admission 
were  these  words  —  ^'  fine  one  shilling,  heriot  one  shilling, 
quit-rent  one  shilling ;"  and  in  the  margin  of  all  the  copies 
was  inserted^  '*  fine  one  shilling."  The  court  decided 
that  it  was  a  purchase  within  the  statute,  and  that  W.  B. 
acquired  no  settlement.  Per  Ashhurst  J.  A  purchase  is 
the  acquisition  of  something  for  an  equivalent  It  is  a  quid 
pro  quo.  If  there  be  a  valuable  consideration,  it  is  a  pur-* 
diase  m  the  legal  sense,  and  it  makes  no  difierence  whether 
it  come  in  the  form  of  a  present  payment,  or  in  any  other 
way.  Here  there  appears  to  be  a  quid  pro  quoj  fix)m  the 
state  of  the  case,  and  fi'om  the  entries  in  the  lord's  court, 
which  have  been  read :  for  there  was  a  fine  upon  admission, 
and  there  was  a  valuable  reservation  of  a  heriot  and  rent; 
sod  that  it  is  a  sufficient  foundation  for  a  purchase ;  and 
there  having  been  a  consideration,  it  cannot  be  called  a 
rolontary  gift.  (1) 

So,  where  the  dean  and  chapter  had  granted  a  lease  for  Grant  of  a  new 
Imstothe  pauper's  grandfether,  and  after  the  expiration  J^»?W- 
<n  the  lease,  the  dean  and  chapter,  on  the  pauper's  appli-  gumeai. 
cation,  and  on  paymerU  by  him  of  a  sum  of  two  guineas^ 
granted  a  new  lease  of  the  premises  in  question  at  a  new 
>tnt  of  Is.,  to  hold  to  the  pauper,  his  heirs,  and  assigns, 
for  three  lives,  Lord  Ellenborough  C.  J.  observed,  that 


(l)  Rex  V.  Waifalingion,  i  Term  Rep.  941 ,    Rex  v.  Homchurch,  9  B. 
AA.189.8.P. 
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there  would  be  no  difficulty  in  deciding  that  this  was  s 
purchaae  onder  80/.  within  the  statute.  (1) 

The  act  re-  2,  The  act  makes  the  criterion  of  the  settlement  SOL 

b^SdTuie  *oikS^  paid,  without  reference  to  the  real  value  of  the 

▼alue  of  estate  interest.     ^^  It  takes  the  valij^e  ^  the  purchase  firom  the 

^^^^^^  purchase^money  actually  paid."    I§  therefore,  an  estate  is 

tlement  if  purchased  for  less  than  SO/.,  and  the  purchaser  renders  it 

'd^  P^™?f  of  greater  value  by  subsequent  improvements,  he  does  not 

sequent  im-  acquire  a  settlement.  (2)    But  if  the  ori^iial  consideration 

provemeats.  ^  j^jgg  |]jqq  ^q^  ^^^  ^^  purchaser  improve  the  {unemises, 

where  he  im-  ^^  afterwards  sell  them,  and  then  rqmrchase  them  for 
proYo^  sells,     more  than  SO  A,  it  will  confer  a  s^ement,  and  avoid  a 

and  then  re-  _^.^     .      ,^x 

purchases.        cerUticate.  (SJ 

4.  The  pauper  had  a  leasehold  of  SL  per  anman  value, 
for  the  term  fifty  years,  for  which  he  paid  only  sixpence 
reserved  rent,  and  lived  on  it  twenty-five  years,  and  then 
sold  the  remainder  of  his  term;  it  was  considered  as  a 
clear  case,  that  he  was  settled  in  the  pai'ish  where  his  estate 
lay.  (4) 

30/L,indudini;  ^^t  it  is  sufiicient,  if  a  consideration  of  SO/,  is  paid  by 
fees,  was  paid  the  purchaser,  without  reference  to  the  subsequent  distri- 
^d^mve^aset-  bution  of  the  purchase-money.  A  copyhold  tenement,  the 
tlement.  Parol  price  of  which,  with  the  fines  and  fees  paid  to  the  court, 
cdv^^the  an^ounted  to  SO/.,  gives  a  settlement  (5)  And  although 
consideration.    ___ — 

(1)  Rex  9.  Mardey^  5  East,  40.  But  see  the  case  of  a  surrender  of  an 
old  lease,  and  snbseqaent  graat.  Rex  «.  Tarrant  Launceston,  GakL  S09. 
antey78.  (a). 

(2)  Rex  V.  Dunchurch,  Burr.  S.  C.  555.  1  Black.  Rc{>.  596  —  59S. 
But  Rex  V,  Benjoe,  2  Bott,  515.  n.  a.  is  contnu^ 

(7)  Rex  v.  Stansfield,  Burr.  S.  C.  205.  But  the  case  is  not  precisely 
in  pmat,  because  the  lessor  granted  a  liresh  lease  to  the  assignee,  pre^ous 
to  Ub  re-assignmeDt  to  the  ori^al  lessee*  The  drcumstaDce,  however , 
seems  of  little  importance. 

(4)  Rex  V,  St.  Mary,  Whitechapel,  Burr.  S.  C.  S5.  put  nothing  more 
appears  in  the  caaa  than  the  pauper  had  a  leasehold  kaeEdl.  Themode 
of  acquiring  it,  whether  by  purchase,  or  operation  of  law,  is  not  set 
out.  It  also  appears,  that  the  pauper  was  possessed  of  this  lease  prior 
to  sGreo.I.  C.7. 

(5)  St.  Paul's,  Walden  v.  Kcmpton,  Fol.  158, 
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the  deed  of  oonveyance  express  the  ccmsidention  to  be  less 
than.  SO/.,  parol  evidence  is  admbsible  to  pzove  that  more 
was  actually  paid.  (1) 

3.  The  consideration  of  SO/,  must  be  bondjlde  paid  to  Purchefiermof 

the  vendor ;  but  if  he  receives  so  much,  it  is  immaterial  ^"^"^  ^« 

money,  &c» 

whether  the  purchaser  pay  it  out  of  his  own  funds,  or 
borrow  it  on  credit  (2),  or  whether  the  consideration  is  a 
ddt)t  due  to  him  from  the  vendor  (S),  and  though  part  of 
the  money  is  given  to  him,  if  done  without  fraud  (4<),  it  is 
sufficient  to  satisfy  the  words  of  the  statute. 

J.  S.  mortgaged  to  the  pauper  for  15/.,  with  interest,  a  A.  mortgages  a 
leasehold  interest,  determinable  on  lives,  which  cost  40/.  foj^^f  ^Sd^' 
J.  S.   died  intestate,   not  having  paid  the  money,  and  dies  intestate, 
owii^  thirty  shillings  interest  thereupon.     He  was  also  il?%*l-u*^ 
indeed  to  the  pauper  by  bond  and  simple  contract  in  out  adminis- 
18t  lOs.     The  pauper  agreed  with  the  widow,  that  if  she  ^J*"'  ^\ 
would  renounce  administration,  she  should  have  her  hus-  premises.    He 
bend's  goods,  which  were  appraised  at  20^.     This  being  fi^^^  a  settle- 
done  acc(»dingly,  he  took  out  letters  of  administration  to  faaspaidacon- 
S.  as  his  principal  creditor,  and  entered  upon  die  premises,  «deration  of 
which  were  then  f^praised  at  25/.     He  was  afterwards  ™^'*    *° 
ofiered  SOl.  for  them,  and  dwelt  there  eight  years.    The 
ooiut  were  unanimous  that  he  had  gained  a  settlement 
The  consideration  he  has  bond  fide  paid  exceeds  the  sum  of 
SOLy  and  he  remained  upon  the  estate  irremoveable  forty 
days.  (5) 

G.  contracted  for  a  house  and  curtilage  for  S9/.,  which  G.  purchases 
was  convq^ed  to  him,  and  his  heirs,  accordingly.     G.  paid  ^^  ^^'j^v 

(1)  Rex  V.  Scammonden,  J  Term  Rep.  974. 

(2)  Per  Lord  Kenjon  C.  J.,  Rex  v.  Chailley,  6  Term  Rep.  755. 
poft.  IIJ.  (1).  cites  Rex  v.Tedford,  po8t,ll2. 

(3)  Rex  V.  Stoddandy  Burr.  S.  C.  169. 

(4)  St.  Paul's,  Walden  v.  Kempton,  supra,  1 10.  (5).  There  40*.  were 
paid  by  the  officers  of  the  parish  in  wliich  the  purchaser  was  settled,  but 
the  sessions  did  not  find  it  to  be  done  fraudulently. 

(5)  Rex  r.  Stockland,  Burr.  S.  C.  169.,  where  the  premises  were  ap- 
prised at  SSl.  ^ 
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remainder.  A  only  92.,  and  one  J.  B«  paid  the  remaining  80/.  by  G's.  order. 
SStt  to?  a^'  ^  '"^^  fl5^«twirrf5  G.  mortgaged  the  premises  to  J.  B. 
aaortgage  for  for  a  thousand  years,  under  a  proviso,  to  be  void,  on  pay- 
^  "urcSiMe  "^^^^  ®^  *^®  money  in  a  year.  G.  continued  in  possession 
l)^(£  which  four  years,  when  B.  entered,  by  virtue  of  the  mortgage, 
gives  a  tettle-   ^j^j  ^^  release  of  the  equity  of  redemption.     This  is  not  a 

case  within  the  act,  so  as  to  prevent  G.'s  settlement ;  *'  for 
a  consideration  of  S9L  was  bond  JUe  paid  to  the  vendor, 
and  it  would  be  pretty  hard  to  say  that  the  justices  had  a 
power  upon  this  act  to  enquire,  whether  the  purchaser 
borrowed  this  money  or  not"  (1) 

A.  purchases  a  The  pauper  agreed  to  purchase  of  R.  H.  a  oopybold 
S?^  mSSi-  ™^"«««  '^  ChaiUey,  which  R.  H.  had  before  mortgaged 
ed  for  50^.:  he  to  C,  to  secure  the  sum  of  50/.,  and  to  pay  for  the  interest 
f^'^BTto^"  ^^  ^'  ^'  therein  10/.  In  pursuance  of  this  agreement, 
it  off,  and  thai  he  paid  R.  H.  10/.,  who  surrendered  the  premises, 
surrenders  the  ^^  November,  1786,  to  him,  subject  to  the  conditional 
cure  the  mo-  surrender  which  had  been  made  to  C.  to  secure  the  50/. 
n«y|^^^y^  In  May,  1790,  the  pauper  borrowed  50/.  of  J.  H.  on  the 
sells  the  estate  security  of  the  copyhold,  in  order  to  pay  off  C,  which  he 
for  so/.  The  did  accordingly ;  and  the  conditional  surrender  to  C.  was 
within  the  act.  discharged  the  8th  of  May.     On  die  same  day  he  made  a 

conditional  surrender  to  J.  H.  to  secure  the  50/.,  and  on 
4th  November,  1 795,  sold  the  estate  for  80/.  Lend  Ken- 
yon  C.  J.  I  am  not  able  to  distinguish  this  case  fran  Rex 
v.  Tedford  (2).  In  has  been  argued,  that  this  was  only  an 
assignment  of  the  original  mortgage  from  tiie  first  to  the 
second  mortgagee,  and  that  the  mortgage  interest  never 
was  in  the  pauper ;  and  to  be  sure,  if  that  interest  never 
was  in  the  pauper,  it  would  be  difficult  to  say  that  it  con- 
ferred a  setdement  upon  him.  Then  it  is  said,  that  though 
the  mortgage  interest  did  pass  through  the  pauper,  it  was 
merely  the  mode  of  transferring  a  copyhold  interest  fixnn 
one  person  to  another,  and  that  this  interest  did  not  vest 
in  the  pauper.    But  the  latter  part  of  the  proposition  is 

(l)  Rex  V.  Tedford,  Burr.  S.  C.  57.  The  Justices  at  Sessions  had 
found  it  fraudulent.  But  the  court  of  K.  B.  were  dearly  of  a  contrv? 
opinion. 

(S)  Supra,  (1). 
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not  tnie;  the  estate  did  not  pass  immediately  irom  the 

first   to  the  second  mortgagee;   there  was  an  interval, 

though  a  short  one,  in  which  the  estate  was  Tested  in  the  ^ 

pauper,  and  he  conveyed  it  to  the  second  mortgagee.    An 

attempt,  however,  was  made  to  distinguish  this  case  from  .    . 

Rex  V.  Tedford,  by  saying  that  there  the  1<^1  estate  was 

in  the  pauper  for  a  longer  period  than  in  the  present  case ; 

but  that  cannot  furnish  any  real  ground  of  distinction.     If 

this  had  been  a  freehold  estate,  every  judgment  signed 

against  the  pauper,  and  properly  docketed,  would  have  at* 

tached  on  this  estate.  (1) 

But,  although  it  is  immaterial  whether  the  purchaser  ThepurdMM* 
borrow  the  mcmey  or  not,  yet  the  sum  of  SOU  must  not  ?^1^?J°***^^ 
only  be  actually  paid,  but  must  also  be  bond^fide  paid  by       ^J^^v 
him.  * 

The  pauper  W.  contracted  with  I.  for  the  purchase  of  a  A.  purchases 

copyhold  tenement,  which  had  been  previously  mortiraged  '<>''39/.i7«,6d. 

W%   P  f        .1     .  1      t.i  t  ^     .  1    premises mort-. 

to  B.  for  32/.,  with  mterest,  and  which  was  then  unpaid,  gaged  to  B.  for 

The  contract  was,  that  W.  should  pay  thirty-nine  pounds  ^f''*  ^^J?*^  / 

seventeen  shillings  and  sixpence  for  the  tenement,  which  two  yeaw'inr 

was  to  include  the  thirty- two  pounds  due  to  the  mortgraffee.  ^^^f^  ^^  B.,    , 

and  in  two  • 
He  paid  seven  pounds  seventeen  shillings  and  sixpence  in  years  delivers 

pursuance  of  the  contract,  and  was  duly  admitted  to  the  '^P  po^ession 
premises  on  the  surrender  of  I.,  subject  to  the  mortgage  the  mortgage; 
surrender  to  B.     He  entered,  and  continued  in  possession  ^is  is  a  pur- 
four  years,  during  which  time  he  paid  two  years'  interest  i7,.6rf.'other- 
to  B.     He  then  delivered  up  the  possession  to  B,,  never  wise  if  he  had 
having  paid  the  mortgage  money.      The  court  were  of  ^^^^  secuntyi 
opinion,  that  this  was  only  a  purchase  for  11,  1  *7s.  6 A,  as  and  afterwards 
he  purchased  only  the  interest  of  the  mortgagor,   subject  ™®**^S«ged. 
to  the  mortgage.     The  estate  being  mortgaged  for  32/.,  if 
the  mortgagee  got  into  possession,  he  might  have  gained  a 
settlement  upon  it ;  if  so,  he  was  a  purchaser  for  52/.,  and 
the  pauper  only  purchased,  subject  to  the  charge.     If  the 
pauper,   previous  to  the  contract  for  the  purchase,  had 


(1)  Rex  p.Chailley,  6  Term  Rep.  755. 
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pvea  the  mortgagee  a  personal  security  for  the  mortgage 
money,  then  he  would,  in  fact,  have  bought  an  estate  for 
SO/.,  though  part  of  the  purchase-money  would  have  been 
borrowed  on  mortgage;  then  the  words  of  the  statute 
would  have  been  satisfied,  and  the  pauper  would  have 
gained  a  settlement  (1) 

Upon  the  authority  of  this  case,  the  following  has  been 
since  decided. 


PtLyvaeat 
under  50l. 
mortsaffe  for 
reoMinaerof 
price. 


M.  agreed  with  H.  to  purchase  his  messuage  at  52^,  if 
H.  would  allow  40/.  of  it  to  remain  on  mortgage.     H.  ac- 
cordingly conveyed  the  fee  to  M.  by  feoffinent,   and  a 
receipt  for  52/.  was  indorsed  on  the  deed  ;  but  in  fact  only 
12/.  was  paid;  and  M.  mortgaged  the  premises  to  H.  for 
1000  years,  to  secure  the  40/.,  with  interest,  with  a  proviso 
for  redemption,  on  pa3rment  of  the  principal  with  interest 
H.  retained  the  tide-deeds ;  but  M ,  remained  on  the  pre- 
mises, and  resided  there  for  twelve  years,  paying  the  inte- 
rest  He  then  sold  the  premises  to  B.  for  60/.,  and  paying 
the  40/.  to  H.,  who  thereupon  assigned  the  term  to  him, 
and  he  conveyed  immediately  to  B.  in  fee.     M.  acquired 
no  settiement  by  his  residence  under  the  foregoing  circum- 
stances.    The  consideration  must  be  bond  Jide  paid  at  the 
time  of  the  purchase,  in  order  to  satisfy  the  statute,  but 
here  only  12/.  was  paid;  the   rest  was  left  on   mortgage 
to   the  vendor;  the  purchase-money,  therefore,  was  not 
bondjtde  paid,  so  as  to  satisfy  9  Geo.  I.  The  distinction  is, 
where  the  consideration,  though  borrowed  aliunde^  is  paid 
to  the  seller,  in  which  case  the  buyer  may  gain  a  settle- 
ment ;  and  where  paying  under  SO/,  he  leaves  the  remainder 
on  mortgage,  in  which  case  he  cannot     Rex  v.  Mattingley 
is  an  authority  directiy  in  point  (2) 


(1)  Per  Ashhurst  J.     Rex  v.  Mattiogley^  Grose  J.  assent  S  Term 
Rep*  IS. 
(s)  Rex  V.  Olney,  i.  M.  &  S.  587. 
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Sect.  III. 

Of  the  Residence. 

No  one  can  be  removed  from  the  place  in  which  their  Criterion  of 
freehold  is  situated  within  the  first  forty  days  of  residence.  ^ 
But  if  he  quits  it  voluntarily,  and  becomes  indigent,  he 
cannot  be  removed  thither  unless  he  has  resided  forty 
days.  The  mere  circumstance  of  being  hremovable  from 
a  place  is  not  a  conclusive  criterion  of  a  settlement  there. 
In  many  situations,  beside  that  ahready  stated,  persons 
cannot  be  removed,  although  they  have  not  acquired 
settlements.  The  true  criterion  of  settlement  in  any  dis- 
trict maintaining  its  own  poor  is,  whether  the  party  be 
removable  thither  on  the  ground  of  requiring  parochial 
reliefl 

This  depends,  in  all  cases  of  acquired  setdements,  that 
is,  where  residence  is  necessary,  ^'  upon  the  statute  of 
^  13  &  14  Car.  II.  c.  12.,  which  directs  the  sending  a  pau- 
^'  per  to  the  place  where  he  was  last  legally  setded  for 
**  the  space  of  forty  days.'*  (1 ) 

In  order  therefore  to  acquire  a  settlement  by  estate,  Forty  days  ra- 
the party  must  reside  forty  days  in  the  parish  in  which  his  »<lencc  m  the 
estate  lies,  and  while  his  interest  continues. 

Residence  for  twenty-eight  days  has  been  held  insuf-  Reudence 

ficient(2)  *;j-|a* 
cient. 

(1)  Per  Lee  C.  J.,  Rex  v.  St  Nyott's,  Burr.  S.  C.  152.  The  statute 
15  &  14  Car.  II.  c.  12.  does  not  expressly  mention  residence  as  owner 
of  an  estate.  This  species  of  settlement  must  therefore  either  depend 
tipoo  being  an  exception  to  the  modes  of  acquiring  settlement  specified 
in  the  act,  or  upon  applying  the  term  **  Sojourner^*  to  persons  lawfully 
inhabiting  a  parish,  and  who  cannot  be  removed  from  it. 

(2)  Rex  V,  West  Shefibrd,  Burr.  S.  C.  507.  See  also  Wookey  v. 
Hinton  Blewet.  An  order  removing  a  person  to  an  estate  which  had 
descended  to  him,  but  where  he  had  not  resided,  was  quashed.  1  Str. 
476.    See  ante,  60.  et  seq. 
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But  the  days  need  not  be  continued ;  it  is  enough  if  he 
fo^  Bucces-  '^id®  ^orty  in  the  whole.  A  pauper  who  was  seised  of 
rive  days*         an  estate  of  fi'eehold  and  inheritance,  in  common  with  his 

mother  and  sisters,  and  lodged  sometimes  on  his  own 
estate,  and  sometimes  in  other  places  in  the  parish,  off 
and  on  for  three  years,  but  never  for  the  space  of  forty 
days  in  the  parish  at  any  one  time,  thereby  gained  « 
settlement  (1) 

Residence  on        And  it  makes  no  difference  whether  he  reside  oo  his 
necessary,  ^^  ^^""^  estate,  or  at  another  person's,  or  in  an  ale-house- (2) 

But  the  residence  must  be  while  the  estate  continues 
vested  in  the  person  claiming  a  settlement.  A  pauper 
being  entitled  to  administration  of  an  intestate's  efiects, 
as  one  of  his  next  of  kin,  resided  for  three  years  in  a  lease- 
hold house  which  belonged  to  the  intestate,  but  toc^  out 
administration  only  eighteen  days  before  her  removal. 
Lord  Ellenborough  C.  J.,  in  delivering  the  court's  c^inion, 
observed,  that  the  pauper  could  not  gain  a  settlement  by 
taking  out  administration  at  that  time.  The  grant  of  letters 
of  administmtion  may  have  the  effect  of  vesting  the  lease- 
hold property  in  the  administratrix,  by  relation  £rom  the 
intestate's  death,  so  as  to  enable  her  to  bring  actions  for  all 
"  matters  affecting  the  intestate's  property,  and  to  make  her 
liable  to  account  for  the  rents  and  profits  from  that  time; 
yet  such  relation  cannot  operate  to  the  impossible  extent 
of  rendering  her  not  removable  at  a  time  past,  when,  as 
fitr  as  the  letters  of  administration  were  concerned,  she  was 
removable  for  the  want  of  them.  (3) 


(1)  Rex  V,  St.  Nyott's,  Burr.  8.  C.  132.  Rex  v.  Sowton,  Boir. 
S.  C.  125. 

(2)  Supra,  (1),  and  also  Rex  v.  Dorstone,  ante,  104.  (2).  Rex  r. 
Horsley,  infra,  (3). 

{3)  Rex  V.  Horsley,  8  East,  4I0.  In  this  case  the  pauper  was  entitled 
as  sole  next  of  kin,  and  gained  a  settlement.  See  ante,  97.  ( I )  But  the 
judgment  as  to  this  point  went  on  the  supposition  that  admituttraticm 
was  necessary  to  entitle  a  sole  next  of  kin  to  a  settlement. 
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It  appears  from  the  foregoing  decisions)  l^at  the  inhar 
bitancy  required  depends  upon  the  same  principles  which 
govern  it  in  other  kinds  of  setdement,  and  may  perhaps 
be  safely  considered  as  regulated  by  such  determinations 
as  have  taken  place  respecting  them. 


Sect.  IV. 
Of  the  Pro^  ftecessmy  to  establish  a  Settlement  by  Estate. 

It  is  necessary  to  prove,  Ist^  That  the  party  had  either  FVoois. 
a  legal  or  equitable  interest  in  possession  in  lands  or  tene-* 
mentSy  situate  within  the  parish  or  town  where  it  is  sought 
to  settle  him ;  2d,  A  residence  of  forty  days. 

1st,  Proof  of  the  party's  title  to  an  estate  is  one  of  the  h  PRHifof 
most  important  and  extensive  subjects  of  the  law.  The  ^ 
general  rules  for  the  admission  of  written  and  parol  evi- 
dence have  been  already  examined.  But  to  set  forth  and 
arrange  the  various  cases  of  tide  to  which  they  are  appli- 
cable, would  be  a  task  of  much  labour,  and  comparatively 
of  small  use  to  an  essay  like  the  present 

It  will  be  sufficient  to  remark,  therefore,  that  the  most  Usual  methods 
usual  method  of  derivini;  titles  in  cases  likely  to  occur  in  of  deriving 
questions  of  settlement  are,    1st,  By  descent,  as  neu:  to  of  settlemeDt. 
the  person  last  seised  of  a  freehold  estate ;  2d,  By  copy 
of  court  roll,  when  it  is  a  copyhold ;  8d,  By  marriage  (1) ; 
4iby    By  will;  5th,  As  executor;  6th,  As  administrator ; 
7th,    By  direct  conveyance  to  the  party  for  whom  the 
settlement  is  claimed  (2);   8th,  By  long  peaceable  p<>s- 


Ist,  To  establish  a  title  by  descent  where  the  estate  is  Proof  of  title 
a   fee  simple,  it  is  necessary  to  prove,  that  the  ancestor  "^  descent. 
died  seised  of  the  premises,  and  that  the  claimant  is  the 

(1)  Sec  tit  Marriage,  Vol.1,  chap.  xvi. 
(s)  Ante,  72. 
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next  heir  according  to  the  rules  of  succession  as  by  law 
Hearsay  e\i-  established.  What  any  of  the  fiunily  who  are  dead  have 
^mceo  pedi-  y^^^^  heard  to  say,  or  general  reputation  in  the  &mily, 

entries  in  family  books,  monumental  inscriptions,  recitals 

in  deeds,  bills  filed  in  chancery  by  an  ancestor,  &c.  are 

allowed  to  prove  a  descent  (1) 

Proof  of  death       And  as  the  party  must  not  only  prove  himself  related, 
^  Uaod**""'  but  also  the  next  in  succession  to  die  ancestor,  if  there 

has  been  some  other  person  of  nearer  blood  he  must  be 
shewn  to  be  dead  without  issue.  In  such  case,  if  the 
fact  cannot  be  directly  proved,  it  will  be  sufficient  to  show 
that  he  has  not  been  heard  of  for  seven  years,  in  order  to 
put  the  opposite  party  on  proof  that  he  stiQ  exists  or  has 
issue.  (2) 

Proof  in  estate       Where  the  estate  is  in  tail,  whether  general  or  special, 

the  claimant  must  be  proved  next  heir  according  to  the 
limitation  described  in'  the  conveyance. 

Title  to  copy.       2d,  A  tide  to  a  copyhold  estate  is  generally  proved  by 
SSirofi!"^    producing  the  court-rolls.     But,  an  examined  copy,   if 

sworn  to  be  a  true  one,  is  equally  admissible.  (3)  If  the 
party  has  not  been  admitted  tenant,  his  relationship  to 
the  person  who  last  died  tenant  of  the  premises  must  be 
proved.     Here  it  will  be  necessary,  not  only  to  show  the 

(1)  Bull.  L.  N.  P.  SS3.     lb.  S94.     Taylor  v.  Cole,  7  Term  Rep.  s. 
See  1  PhilL  on  Eyidence,  S26.,  upon  ihis  and  the  subsequent  points. 

(s)  Rowe  V.  Hadandy  1  Black.  Rep.  404.  See  also  Rex  o.  Martley, 
5  East,  40.  A  person  absent  thirty  years,  and  not  since  heard  of 
by  her  relations,  may  be  presumed  dead.  A  minor,  apprenticed  to  the 
sea  service,  went  to  sea,  and  had  not  afterwards  been  heard  of.  The 
court  was  of  opinion,  that  according  to  19  Car.  II.  which  req>ects  leases 
on  lives,  and  also  1  Jac.  I.  c.  11.  respecting  bigamy,  the  presumption  of 
the  duration  of  life  with  respect  to  persons  of  whom  no  account  can 
be  given,  ends  at  the  expiration  of  seven  years  from  the  time  when  diey 
were  last  known  to  be  living;  and  there  is  fair  ground  to  presume 
their  death  at  the  expiration  of  that  period,  whenever  the  precise  term 
of  their  death  becomes  material.  Doe  o.  Jesson,  6  East,  80.  See  also 
Rex  o.  St.  Faith,  Newton,  3  D.&R.  348. 

(3)  Bull.  L.  N.  P.  247. 
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clumanfs  relatioiiship,  but  the  ancestor's  admission.     If  ^fj^f^JJJ?? 
the  lands  go  according  to  any  local  custom  which  difiSsrs  descent, 
firom  the  rules  of  descent,  as  established  by  common  law, 
that  custom  must  be  proved.     Customs  that  the  lands' 
shall  go  to  the  youngest  nephew  (1),  or  the  eldest  daugh- 
ter (2),  or  that  they  shall  not  be  partible  between  heirs  How  proved, 
female,  are  of  this  kind.(3)    These  customs  may  be  proved, 
by  producing  an  ancient  customary  of  the  manor,  which 
has  been  luuided  down  with  the  court^roUs  (3),  or  some 
entiy  in  the  court-rolls   defining  the  mode   of  descent 
in  the  manor  (4),  or  by  entries  of  persons  claiming  in  that 
character  having  been  admitted  tenants.  (5)     But  such  Customs  taken 
customs  are  to  be  construed  strictly,  and  the  common-law  "^    ^* 
rules  oi  descent  shall  prevail,  where  the  customary  mode 
is  not  fully  established.     Thus  instances  from  the  rolls  of 
a  manor,  that  the  eldest  daughter  and  eldest  sister  have 
succeeded  to  the  copyhold,  do  not  extend  the  custom  to 
an  eldest  niece ;  but  the  lands  shall  go  in  preference  to 
the  male  heir,   according  to  the  rules  of  the  common 
law.  (6) 

Sd,  If  the  title  is  under  a  will,  and  the  par^  claims  a  Proof  of  title 
freehold  estate,  not  only  the  testator's  death,  but  the  will  ^j^J^^^ 
itself  must  be  produced  and  proved.  (7) 

If  the  interest  is  only  leasehold,  nothing  but  the  pro-  To  leaseholds 
bate  of  the  will  or  letters  of  administration,  with  the  will  ^1  pro*»t«« 
annexed,  are  legal  evidence  of  the  will,  in  all  questions 
Inspecting  personalty.  (8) 

<l)  Doe  V,  Mason,  3  Wils.  ^3, 

(9)  Denn. «.  Spray,  1  Term  Rep.  466.  although  no  entry  appeared  on 
the  rolls  that  any  person  took  according  to  it. 
(9)  Denn  v.  Spray,  ante,  (9). 

(4)  Roe  ex.  dem.  Beebee  v.  Parker,  5  Term  Rep.  96 

(5)  Doe  o.  Mason,  ante,  (l). 

(6)  Denn  ex.  dem.  Goodwin  v.  Spray,  ante,(9\ 

(7)  Aa  to  which  see  vol.  i. 

(8)  Per  Lord  Koiyon  C.  J.  Rex  v.  Netherseal,  4  Term  Rep.  95S. 
ante,  41.  (l).  Bat  that  a  copy  of  the  probate  u  evidence,  at  least 
against  the  executor,  see  Smartie  v,  Williams,  post,  190.  (l). 
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Claim  by  exa-  An  executor,  claiming  a  leasehold  as  such,  should  pro- 
bolci[  fl^Jfvv  tf  ^"^  ^  probate  of  the  wilL  But  as  a  teim  fbr  yetn 
proof  of  the  vests  in  him  without  probate^  quaret  whether  proof  of 
w    8u  cient.   ^  ^m^  ^^j  entry  upon  the  premises  by  the  executor, 

would  not  be  8u£Scient»  as  in  cases  of  real  property,  e^ 
pially  nipposing  the  party  to  have  died  without  takii^  out 
proi^.  (1) 

4th,  As  Administrator. 

t>roof  of  title  The  ecclesiastical  court  never  grants  an  exemplificatioii 
5U«don?^~       of  letters  of  administration,  but  only  a  certificate  that 

administration  was  granted,  which  is  of  course  good  eyi- 
dence  of  that  fiict  (2)  So  would  the  book  of  the  cede- 
siastical  court,  wherein  was  entered  the  order  for  grsnting 
administration  (5),  notwithstanding  a  subsequent  grsnt  of 
administration  to  another  person,  the  first  not  b^ 
recalled.  For  the  letters  of  administration  are  only  a 
copy  of  the  court's  original  minutes,  drawn  up  in  a  more 
formal  manner.  (4) 

The  strictneas  But  the  same  strictness  of  proof  is  not  required  to 
quiredin eject-  wcertain  a  title  to  an  estate  in  cases  of  setdement,  as  would 

ments  unne-     be  necessary  in  an  action  of  ejectment  {B\  of  which  the 

cessary  in  cases 

ofsettieraent. 

(1)  See  Rex  v.  Stone,  6  Term  R^.  S95.  Bat  there  the  pauper  proved 

the  will  three  days  previous  to  the  remoral,  as  to  the  eflfect  of  which  see 
Rex  V,  Horsley,  ante,  116.  \{5),  It  is  laid  down  in  Bull.  L.  N.  P.  S46. 
that  a  copy  of  the  probate  of  the  will  is  evidence  of  S^  being  executor; 
but  a  copy  of  the  will  would  not  be  evidence.  Cites  Smartle  r.  Wil- 
liams as  cited  by  Hardwidte  C.    See  l  Phill.  on  Evid.  576. 

(2)  Garret  v.  Lnter,  l  Lev.  S5.  Count  of  Manchester's  case  died,  ibid. 
and  see  Bull.  L.  N.  P.  S46.  It  is  laid  down  in  Lewis  o.  Brag.  Boll. 
L.  N.  P.  108.  that  the  book  or  copy  of  it  cannot  be  given  in  evidence, 
unless  it  be  proved  that  the  administration  und«r  seal  of  the  court  is 
lost.  But  this  determination  seems  overruled  \x$  the  reasoning  of  the 
court  in  Elden  v.  Keddel,  post,  (4). 

(3)  lb. 

(4)  Elden  v.  Keddel,  8.  East,  187. 

(5)  See  the  opmion  of  Lord  Kenyon  C.J.  Rex  «^  Butterton,  4  Term 
Rep.  554.  ante,  84.  (l),  and  of  Wilmot  C.  J.  Rex  v.  Cold  Ashton,  aote, 

73,  (4).        . 
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object  IS  to  change  the  possession  and  affect  the  right 
The  difficulties  are  lessened  by  the  admissibility  of  the 
pauper's  own  evidence ;  and  in  the  case  of  third  parties, 
such  as  contending  parishes,  peaceable  possession  is  strong 
evidence  of  title,  as  it  shows  an  acquiescence  by  those  who 
are  most  interested  to  dispute  the  enjoyment)  if  the  parties 
ri^t  could  admit  of  being  questioned. 
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CHAP.  XXV. 

Of  Settlement  by  Pm/ment  of  Public  Taxes  of  the 

Parish. 

J^^Bon  of       1  HIS  qpecies  of  settlement  depends  upon  S  W.  III.  c.  1 1. 
'  s.  6.9  which  enacts,  that  if  any  person  who  shall  come  to 

inhabit  in  any  town  or  parish  shall  be  charged,  and  pay 
his  share  towards  the  public  taxes  or  levies  of  the  said  town 
or  parish,  then  he  shall  be  adjudged  and  deemed  to  have 
a  legal  settlement. 

The  subject  will  be  best  explained  by  considering, 

1.  The  kind  of  taxes  or  levies  intended  by  the  statute^ 
and  in  respect  of  what  they  must  be  payable.  2.  What 
constitutes  a  rating.  3.  What  amounts  to  a  paying. 
4.  What  is  a  sufficient  inhabitancy. 

1.  Kind  of  1.  Of  the  kind  of  taxes,  and  in  respect  of  what  pay- 


taxet. 


taxes. 


able. 


Parochial  Jq  general  a  settlement  may  be  gained,   not  only  by 

payment  of  such  taxes  as  are  strictly  parochial,  such  as 
the  poor's  rate  (1),  but  also  of  any  other  public  tax  which 
is  charged  and  payable  within  a  parochial  limit  (2)  Such 
are  a  church  rate  (S),  the  land  tax  (4),  and  other  of  the 
king's  taxes.  (5)  But  the  party  must  pay  in  the  quality 
of  a  parishioner.  Payment  towards  a  county  bridge,  there- 
fore, gives  no  settlement,  for  the  person  pays  as  an  inha- 

(1)  Openthaw  v,  Gorton,  Burr.  S.  C.  5SS.  and  many  other  cases. 
(S)  Per  Holt  C.  J.,   Rex  v.  Blood,  Comb.  410. 

(3)  Rex  V.  St.  Bees,  9  East,  203. 

(4)  Oakhampton  v.  Kenton,  Burr.  S.  C.  5.     Rex  9.  Chidinglidd, 
lb.  415. 

(5)  Anon.  Comb.  883. 
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bitant  of  the  county,  and  not  of  the  parish  or  town  where 
he  lives.  (1)  Also  the  statute  does  not  require  that  the 
pajrment  should  be  for  an  entire  year ;  if  one  who  is  rated 
pays  his  share  for  a  less  time^  as  for  a  quarter  of  a  year,  it 
is  sufficient.  (2) 

Payment  of  the  following  taxes  confers  no  settlement,  in  Taxes  except- 
Gonsequence  of  express  provisions  made  by  statute :  —  ^  statute. 

The  scavengers'  rate  and  assessments  for  the  repairs  of 
the  highway,  by  9  Geo.  I.  c.  7*  s.  6.;  duties  on  houses 
worth  5L  yearly  rent  and  upwards,  by  18  Geo.  III.  c  26. ; 
duties  on  houses  and  windows,  by  21  Geo.  IL  c.  10. ;  or 
any  of  the  assessed  taxes,  by  48  Geo.  III.  c.  161.  s.  59. 

Prior  to  SB  Greo.  III.  c.  101.  the  account  on  which  a 
tax  became  payable  was  of  no  importance  in  a  question  of 
settlement.  A  person  rated  to  the  land  tax  (8)  for  his 
salary  (4),  or  a  tenant  assessed  to  the  poor's  rate  for  a 
tenement,  however  small  in  value,  might  acquire  a  settle- 
ment (5) 

But  it  was  thereby  enacted,  "  that  Jrom  and  after  the  35  G.  III. 
passing  of  this  act,  no  person  or  persons  whatsoever,  *aiho 
shall  come  into  am/  parish,  township,  or  place,  shall  gain  a 
settlement  in  such  parish,  &C.,  by  being  charged  with,  and 
paying  his  or  their  share  towards  the  public  taxes  or  levies 
of  the  said  parish,  &c.  for  or  in  respect  of  any  tenement 
not  being  of  the  yearly  value  of  10/." 

In  construing  this  statute,  some  doubt  was  made  whether  To  whom  it 
it  extended  to  persons  dwelling  in  the  parish  at  the  time  it  ^^° 


(1)  Cases  of  Sett,  1. 

(8)  Rexo.  Bramley,  Burr.  S.  C.  75. 

(3)  Rex  V.  Chidingfold,  Burr.  S.  C.  415. ;  and  see  Rex  v,  Axmouth, 
8  East,  385. 

(4)  Rex  o.  Oakhampton,  Burr.  S.  C.  5. 

(5)  St.  Mary  Le  Moor  9.  Heavytree,  2  Salk.  478.  although  a  purchase 
for  less  than  SO/.  Rex  o.  Worth,  Burr.  S.  C.  90. 


35  Geo.s. 
c.  101.  con- 
etruction  of. 
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passed,  the  words  seeming  to  relate  only  to  those  ^'  who^ 
after  the  passing  of  the  act,**  shall  come  into  any  parish, 
ice  But  the  court  were  clearly  of  opinion,  that  the  legis- 
lature meant  that  its  operation  should  be  general;  and 
that  no  person,  after  the  passing  of  the  act,  should  gain  a 
settlement  by  being  rated  and  paying,  &c  whether  he  be- 
came an  inhabitant  after  the  act  passed,  or  resided  there 
at  the  time.  (1) 

The  35  Geo.  III.  c  101.  s.  4.  having  expressly  referred 
to  tenements  not  being  of  the  yearly  value  of  10/.,  seemed 
thereby  to  limit  its  application  to  holdings  of  that  descrip- 
tion. But  learned  judges,  referring  to  the  probable  object 
of  the  legislature,  were  inclined  to  think  that  this  enact- 
ment was  general  in  its  operation,  and  meant  to  abrogate 
this  kind  of  settlement  altogether.  (2) 

Upon  this  principle,  where  a  person  occupied  at  the 
rent  of  4/.  part  of  a  dwelling  house  of  the  annual  value  of 
18/.,  and  was  rated  and  paid  to  the  chui*ch  and  poor  rates 
for  the  whole  house,  he  was  held  not  to  gain  a  settlement 
thereby ;  although  it  was  argued,  that  being  charged  with 
and  paying  his  share  towards  the  public  taxes  of  the  parish, 
for  a  tenement  above  the  yearly  value  of  10/.,  his  case 
was  not  within  the  meaning  of  the  act.  (S) 

Rated  occu-  But  in  a  subsequent  case  the  court  came  to  a  different 

mOTt^Love^  determination.  Subsequent  to  59  Geo.  III.  a  50.  the  pauper 
yearly  value  rented  a  house  at  the  yearly  rent  and  value  of  60L ;  he  oc- 
tLtl^  ^L '  *   cupied  it  for  a  period  not  exceeding  nine  months ;  and  during 

that  time  was  rated  and  paid  poor  rates  as  the  occupier. 
He  gained  no  settlement  by  renting  the  tenement,  because 
he  had  not  been  in  the  occupation  for  one  whole  year,  as 


Occupier  un- 
der 10/.  rated 
for  18/. 


(1)  The  words,  **  who  shall  come  into  any  parish,"  mean*  who  dudl 
inhabit  there.  Per  Lord  Kenyon  C.  J.,  Rex  v,  Islington,  1  East,  483. 
Rex  tf.  Alverthorpe,  ib.  n.  b. 

(2)  See  the  opinion  of  Lord  Kenyon  C.  J.,  Rex  v,  Islington,  1  East, 
483. 

(3)  Rex  «.  Penrhyn,  5  M.  &  S.  449.  and  the  remarks  upon  the  case 
Rex  V,  St.  Pancras,  2  B.  ft  C.  122.  post,  125.  (5). 
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required  by  that  statute.  But  it  was  adjudged,  that  he 
acquired  a  settlement  by  being  rated  and  paying  his  share 
of  the  parish  taxes.  The  words  of  35  Geo.  III.  are  qualified, 
and  apply  expressly  to  tenements  not  being  of  the  value  of 
10/.  If  there  had  been  no  case  before  that  act  passed,  in 
which  the  occupier  of  a  tenement  of  10/.  annual  value 
would  gain  a  settlement  by  the  payment  of  rates,  perhaps 
the  words  of  the  statute  might  be  construed  to  have  a 
general  operation,  and  to  annihilate  this  head  of  settlement 
altogether.  But  in  one  case  (1),  a  person  living  in  a  house 
belonging  to  the  king,  as  a  servant  of  the  public,  could  not, 
before  35  Geo.  III.,  as  occupier  of  such  a  tenement,  acquire 
a  settlement,  unless  by  the  payment  of  public  taxes.  (2) 
It  would  be  therefore  going  too  far  to  say,  that  these  quali'* 
fied  words  were  to  have  an  unqualified  operation,  so  as  to 
abrogate  entirely  that  head  of  settlement,  when,  as  applied 
to  a  tenement  above  the  annual  value  of  10/.,  it  was  one 
medium  by  which  a  settlement  in  all  cases  might  be  ob- 
tained, and  in  some  instances  the  only  medium.  (3) 

Prior  to  59  Geo.  III.  c.  50.,  the  acquisition  of  settlements  This  settle- 
of  this  description  was  confined  by  SS  Geo.  III.  c.  101.  ^^^^q^^^ 
within  very  narrow  bounds.   For,  as  a  settlement  was  gained  c.  so, 
by  the  occupation  of  a  tenement  of  the  annual  value  of 
10/.  for  forty  days,  there  was  no  occasion  to  claim  it  in 
respect  of  paying  the  taxes,  when  it  was  so  much  more 
easily  and  simply  established  by  proving  the  occupation. 
But  the  59  Geo.  III.  c.  50.  having  imposed  certain  restrictive 
qualifications  upon  the  acquisition  of  a  settlement  by  renting 
a  tenement,  to  which  that  other  is  not  thereby  subjected; 
as  the  law  now  stands,  therefore,  recourse  may  be  had  to 
settling  paupers  by  this  latter  mode,  more  fi'equently  than 
formerly. 

(1)  The  learaed  judge  added,  **  and  poesibly  in  others."  That  the 
operation  of  the  act  would  not  ke  taken  away,  except  where  parish 
taxes  were  payable  in  respect  of  tenements ;  see  Rex  «.  Axmouth,  ante, 

12 J.  (3> 

(9)  See  Rex  v.  Cheshnnt,  1  B.  &  A.  473. 
(3)  Rex  p.  St.  Pancras,  2  B.  &  C.  122. 
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Sect.  II. 

Of  the  Bating. 

Rating  iiece»>       It  is  necessary  that  the  person  claiming  a  settlement 
*^'  should  be  actually  rated.     An  inhabitant  who  contributes 

to  support  the  poor  of  a  parish  or  vill  where  no  rate  is 
made,  cannot  acquire  a  settlement  (1)  by  these  means. 
So  if  a  person  who  ought  to  have  been  rated,  pay  a  rate 
without  being  assessed  in  fact,  he  gains  no  settlement. 
A  father  who  had  a  small  estate,  agreed  that  his  son  should 
hold  it  for  a  year,  and  maintain  the  &ther  instead  of  pay- 
ing rent  Both  lived  on  the  premises  for  a  year,  and  the 
son,  who  paid  the  tax,  was  not  rated  in  his  own  name, 
but  in  his  father's  name.  He  gained  no  settlement :  for 
in  order  to  do  so  he  must  be  both  rated  and  pay.  (S) 
Upon  the  same  principle,  where  the  landlord  is  rated)  vA 
the  tenant  pays,  the  latter  does  not  gain  a  8etdement(3); 
and  it  makes  no  difference  that  payment  is  demanded  by 
the  overseers  of  the  parish,  from  the  occupier,  whose  name 
is  omitted.  (4) 

Where  nte  But  though  the  rate  be  in  form,  or,  in  the  manner  of 

^'^^  making  it  not  strictly  legal,  but  void,  yet  if  the  party  be 

rated,  and  pay  to  such  rate,  he  shall  gain  a  settlement. 
For  it  would  be  hard,  when  tha%  is  in  effect  a  rating  by 
the  consent  of  the  whole  parish,  that  one  of  the  parish 
should  come  and  say  that  it  was  a  void  rate,  being  their 
own  making,  and  acquiesced  under,  and  the  money  pai<l 
accordingly.  (5)     So  where  a  church  rate  was  made  upon 


(1)  Rex  0.  Friendsbury,  Burr.  S.  C.  644. 

(S)  Rex  o.  Lower  Walton,  Burr.  S.  C.  100.    See  also  Rex  v.  Bnio- 
shawy  ib.  98.  • 

(5)  Seaton  Tongale  v.  WorpUsdon,  Fol.  1S8»  S  Sets.  Gas.  iss. 

(4)  Rex  V,  Sarratt,  ib.  79. 

(5)  St.  Giles,  Cripplegate,  and  St.  Mary,  Newington,  19  Yin.  Abr.58€. 

Rex  V.  Lancaster,  ib.  384. 
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householders  only,  instead  of  the  parishioners  at  large,  a 
party  who  was  rated,  and  paid  under  it,  obtained  a  settle- 
menL  For  it  was  a  public  tax,  charged  and  paid  within 
the  parish,  and  not  less  so  from  being  laid  too  narrowly*  (1) 
But  the  party's  name  must  be  included  in  the  rate  before 
he  pays  it;  for  if  it  be  inserted  afterwards  he  does  not 
acquire  a  settlement  (2) 

As  to  what  shall  be  a  sufficient  description  of  the  per-  Pewoni  de- 
•     .1  ...  scriptioii  in 

son  m  the  rate,  to  amount  to  a  ratmg,  it  is  unnecessary  the  rate. 

that  the  occupier  be  expressly  named  in  the  rate,  if  he  be 

othnwise  sufficiently  described  therein,  so  as  to  show  that 

the  parish  knows  that  he  is  an  inhabitant.  (3) 

A  person  lived  at  a  place  called  Roscoe's  Tenement, 
and  paid  taxes  in  that  parish  by  the  name  of  '*  the  oc- 
cupier of  Roscoe's.''  (4)  One  Hind  purchased  a  tene- 
ment for  12/.,  and  was  rated  to  the  land  tax  for  it,  as 
**  occupier  of  the  late  widow  Hooper's,  now  John  Hind's 
tenement  (5);"  and  to  the  poor's  rate,  *^  occupier  of  late 
James  Hooper's,  now  Hind's :"  these  were  sufficient  de- 
scriptions of  the  tenant  in  the  rate.  Also  a  rating,  **  Tho- 
mas Cliffi>rd,  or  tenant,"  was  held  a  sufficient  rating  of  a 
succeeding  tenant.  (6) 

The  question  whether  a  man  be  rated  or  not  depends  Whctherreted 
upon  the  fiict,  whether  it  appears   sufficiently  from   cir-  f^^"**^"  ^ 
cumstances,  that  the  parish  officers  have  taken  notice  of 
him  as  an  inhabitant  (7)     The  insertion  of  the  name  of 
the  premises,  therefore,  is  a  sufficient  description  of  the 

(1)  Rex  V.  St.  Bees,  9  East,  S05. 

(9)  Rex  V.  Edgbaston,  6  Tenn  Rep.  540.  See  also  Rex  v.  St.  Olave's, 
post,  128.(5). 

(5)  See  Rex  v.  Painsworth,  Burr.  S.  C.  465. 

(4)  Rex  9.  BrigfatDian,  8  Mod.  38.    S  Burr.  106S. 

(5)  Rex  V.  Uffcnlme,  Burr.  S.  C.  430. 

(6)  Rex  V.  Painswick,  Burr.  &  C.  465.    See  Rex  v.  Llangammarcfa, 

post. 

(7)  Per  Aston  J.,  Rex.  v.  Walsall,  Cald.  37. 
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Person  not 
rated. 


Sum  need  not 
be  specified. 


Where  names 
oflandlordand 
tenant  in  the 
rate. 
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texumt,  if  he  be  called  upon  and  pay  the  rate*  Thus,  "kts 
Lowbridge's  house  (1),"  or  *<Bowdeii's(2),*'  is  weU  enough: 
also  a  rate  on  **  the  widow  Preston,"  she  being  known  to 
be  dead,  was  held  a  good  rate  upon  her  son,  who  oocopied 
the  premises  and  paid  the  rates.  (S) 

The  name  of  a  pauper  that  was  residing  under  a  cer- 
tificate was  inserted  in  a  church  rate,  and  no  sum  set 
against  his  name^  but  marked,  "  to  bring  security,''  and 
the  total  of  the  rate  was  cast  i^>  without  any  charge  upoo 
him.  The  next  year  the  churchwarden  being  told  by  the 
pauper  that  he  had  got  a  certificate,  demanded  the  rate, 
being  Is,  ScL  fi-om  him,  when  the  pauper,  having  paidf 
the  overseer  figured  the  sum  of  Is.  6d.  in  the  rate.  (4) 
This  was  held  not  to  be  an  informal  or  irregular  rate,  but 
no  rate.  The  alteration  by  inserting  the  sum  was  not 
made  until  the  Mlowing  year,  by  the  churchwarden  of  the 
fi)llowing  year,  withoqt  any  authority  fit)m  the  parish,  or 
consideration  had  by  them  concerning  the  ability  of  the 
person  rated*  (5) 

But  the  occupier  is  to  be  considered  as  assessed  to  the 
poor's  rate  when  his  name  is  inserted,  if  the  amount  of  bis 
assessment  can  be  collected  from  other  parts  of  the  rate. 
Thus,  where  the  rate  professed  to  be  at  2&  in  the  pound, 
and  the  tenant's  rent  was  inserted  in  the  rate,  it  was  held 
a  good  assessment,  for  his  proportion  was  thereby  ascer- 
tained. If  therefore  the  rate  be  received  from  him  under 
such  circumstances,  he  acquires  a  settlement  (6) 

It  frequently  happens  that  both  the  names  of  the  land- 
lord and  occupier  appear  on  the  rate.     In  this  case,  if  it 

(1)  Rex  V.  Walsall,  Cald.  35. 

(2)  Rex  V,  Openshaw,  Burr.  S.  C.  522. 

(3)  Rex  V.  Heckmondwicke,  Cald.  105.    But  King's  Fair  r.  fiog's 
Swinford,  Salk.  523.    2  Bott,  3  edit.  228.  contra. 

(4)  See  Rex  v,  Edgbaston,  ante,  127.  (2). 

(5)  Rex  i.  St.  Olaves,  Burr.  S.  C.  787. 

•(6)  Rex  V.  CoAampton,  Doug.  621.  Cald.  108.  in  which  case  the 
parish  officers  appeared  to  have  entertained  doubts  as  to  rating  ^i 
having  prefixed  to  his  name  **  Quaere  certificate." 
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be  stated  in  the  rate  itself  that  the  landlord  is  the  person 

rated,  as  by  inserting  it  at  the  head  of  the  column  in  which 

his  oame  stands,  ^  landlord  rated/'  the  tenant  cannot  be 

considered  as  the  person  assessed,  although  he  pay  the 

rate.  (1)     But  if  neither  be  assessed  in  terms  by  the  rate,  Land  taX|  ftc. 

the  question,  who  is  rated  ?  is  one  of  fact,  and  must  be 

collected  from  other  evidence.  (2) 

The  poor  rate  is  clearly  an  occupier's  tax,  and  so  is  ako 

the  land  tax,  as  between  the  tenant  and  the  public,  finr  all 

the  remedies  are  against  him.    K  therefore  the  names  of 

both  landlord  and  tenant  are  inserted  in  the  land  tax  rate, 

the  law  will  presume  that  it  was  intended  that  the  tenant 

should  be  rated,  where  the  rate  itself  is  silent  as  to  this 

particular,  and  there  is  no  collateral  evidence  to  supply  the 

defect     For  it  is  the  tenant  who  ought  to  be  charged,  as 

being  the  person  against  whom  the  officer  of  government 

takes  his  remedy  in  the  first  instance,  although  the  land-i 

lord  is  directed  by  the  act  to  allow  the  sum  levied  out  of 

the  rent.  (S)     Where,   therefore,  the  names  of  landlord 

and  tenant  were  inserted  in  the  rate,  without  declaring 

on  which  the  assessment  was  imposed,  the  tenant  was  held 

to  be  rated,  although  it  appeared  in  evidence  that  the 

landlord  had  been  formerly  rated}  and  that  the  tenant, 

after  paying  the  rate  four  years,  had  his  name  taken  off 

at  bis  own  request,  by  reason  of  his  poverty.  (4) 

But  this  presumption  may  be  rebutted  by  collateral  cir- 
cumstances.   The  name  of  both  landlord  and  tenant  ap- 


(i)  Rex  V.  Canhalton,  Burr.  S.  C.  809.  Rex  v.  St.  John\  Southwark, 
Cald.  6S. 

(9)  Per  Boiler  J.y  Rex  «.  St  Lawrence,  Winchester,  Cald.  585.  Rex 
r.  Endoo,  ib.  374. 

(S)  Rex  V.  Mitcham,  Cald.  376.  where  the  court  were  of  opinion  that 
the  occupier  was  rated  on  the  further  ground,  that  the  rate  professed  in 
the  title  to  be  made  on  the  inhabitants.    Rex  v,  St.  Lawrance,  >^^a* 
Chester,  Cald.  379. 
•    (4)  Rex  V.  Endon,  Cald.  173. 

TOL«  II.  K 
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peared  on  the  land  tax  rate(l),  bnt  the  teceipt  ^ven  to 
the  tenant  was  fixr  <^  so  much  assessed  on  the  landlord,'' 
it  was  held  that  this  receipt  related  back  to  the  time  of 
the  rate,  and  that  the  landlord  was  the  person  rated,  (i) 
The  name  of  the  fiirm  Waynllwyd  was  inserted  in  the 
poor  rate,  without  reference  to  the  landlord  or  tenant 
The  landlord  paid  the  taxes  by  the  tenant's  desire,  who 
allowed  them  to  him  again.  But  it  appeared  that  the 
overseers  of  the  poor,  who  received  the  tax  from  the 
landlord,  knew  nothing  of  the  pauper,  nor  Aether  he 
resided  at  the  fiurm  at  the  time.  It  was  held  that  he  was 
not  rated  so  as  to  acquire  a  setdement.  For  rating  the 
house  is  not  sufficient,  when  the  presumption  that  the  pa- 
rish could  not  but  know  who  was  the  occupier  is  negatived 
by  express  proof  of  the  &ct  (S) 


Sect.  III. 
Of  the  Payment. 

Peraon  rated         ^'^  ^  necessary  that  the  person  rated  should  pay  the  tax, 
must  pay.         or  he  cannot  acquire  a  setdement  (4)     But  he  will  gain 

one  by  being  rated  and  paying,  although  he  is  wrongfuUj 
assessed  for  premises  which  another  occupied;  for  these 
facts  amount  to  a  public  recognition  by  the  parish  of  the 
man's  inhabitancy  among  them.  The  pauper  went  to  live 
with  his  mother,  as  part  of  her  family,  at  S.,  where  she 
had  a  house  and  small  parcel  of  land  which  she  occupied 
herself.     Whilst  he  lived  with  his  mother  he  was  included 

(1)  This  rate  contuned  a  column  entitled, "  what  atseMsed  and  where 
ntuated,"  under  which  and  opposite  to  the  pauper's  name  wai  inserted 
**  tenant"  Duller  J.  held  the  receipt  to  be  strong  evidence,  that  the 
tenant  paid  the  rates  as  agent  to  the  landlord. 

(2)  Rex  V.  St.  James,  Bury  St  Edmund's,  Cald.  385. 

(3)  Rex  v.  Llangammarch,  2  Term  Rep.  625.  See  Rex  «.  Painswicfc, 
ante,  127. 

(4)  See  Rex  v.  St.  Nicholas,  Alnngdon,  Skin.  690.  Telbum  v.  Bos- 
ton, 2  Salk.  SS3. 


Of  the  Payment.  ISl 

in  a  house  and  church  rate  for  the  parish  of  S«,  being 
chaj^ed  as  occupier  of  the  land  belongmg  to  his  mother. 
He  pud  such  assessments,  although  he  did  nol,  during  any 
part  of  the  year,  occupy  the  whole  or  anypart  of  that  land, 
or  any  other  boose  or  land  in  that  parish.  The  Coort 
were  very  dear  that  he  gained  a  setdement.  (1) 

Where  payment  of  the  rate  is  made  by  the  tenant  Although  re- 
rated,  it  may  confer  a  settlement  notwithstanding  he  is  P^^* 
afterwards  repaid  by  another  person.  Thus  it  has  been 
held  sufficient  if  the  tenant  actuaUy  pay  the  land  tax  of 
his  premises,  although  it  was  afterwards  allowed  by  the 
landlord;  for  the  parish  has  nothing* to  do  with  their 
private  agreements.  (2)  A  tenant  was  duly  rated  to  the 
poor  tax,  but  his  landlord  was  under  agreement  to  pay 
all  taxes  for  him  but  the  poor  tax.  The  landlord  di- 
rected the  overseer  to  call  upon  the  tenant  for  a  quarter's 
tax,  and  to  tell  him  that  his  landlord  ordered  him  to  pay 
it,  and  would  allow  it  out  of  his  rent.  The  tenant  ac- 
cordingly paid,  and  notwithstanding  he  was  afterwards 
repaid  by  the  landlord,  he  gained  a  settlement.  (3)  So 
also  a  custom-house  officer,  who  is  rated  to  the  land-tax, 
and  pays  it,  will  acquire  a  setdement,  although  the  amount 
is  either  actually  given  him  before  hand,  or  allowed  him 
afterwards  by  the  collector  of  the  customs.  (4) 

And  it  is  enough  if  the  money  be  in  &ct  paid  by  him,  Payment  on 
through  the  intervention  of  an  agent.  The  tenant  of  counts.  "^' 
certain  premises,  for  which  he  was  duly  rated  to  the 
land-tax,  absconded;  whereupon  the  landlord  desired  the 
collector  to  distrain  on  the  tenant's  goods,  ^^  otherwise 
he  should  lose  the  money."  The  collector  went  to  the 
house  for  that  purpose^  but  a  friend  of  the  tenant's  paid 


(1)  Rex  V.  SCapleton,  Burr.  S.  C.  649. 

(S)  Rex  V,  Bramley,  Burr.  S.  C.  75.    Rex  v.  Chidingfold,  ib.  415. 
Rex  o.  Polfaam,  ib.  488. 

(3)  R«x  V.  Openshaw,  Burr.  S.  C.  523. 

(4)  Rexv.  Oiikhampton,  Burr.  S.  C.  15.    Rex  v,  Axmoutb,  8  East. 

383.  S.  P. 
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the  tax,  in  consequence  of  an  application  from  his  dangfater. 
The  Ck>urt  were  clearly  of  opinion  that  this  was  money 
raised  for  the  tenant's  use,  for  which  an  action  might 
be  maintained  against  him.  The  money  was  advaDced 
by  a  friend,  in  order  to  protect  him  from  a  distoess,  under 
which  his  goods  would  otherwise  immediately  have  been 
taken.(l) 

Teoant  mutt         But  it  is  necessary  that  the  rate  should  be  ^ther  paid  in 
pay  m  fact       g^  j^y  ^^  tMiant  himself  or  at  least  constructively  by  the 

hands  of  his  agent.  An  exciseman  was  rated  to  the  land- 
tax  for  his  salary,  but  never  paid  the  rate,  it  being  paid  In/ 
the  collector  of  excise,  and  not  deducted  out  of  the  pauperis 
salary.  He  gained  no  settlement,  for  he  neither  paid  me- 
diately nor  immediately.  (2)  It  is  sufficient  likewise  if  the 
money  be  paid  bondjlde  by  the  pauper,  although  it  may 
have  been  received  by  the  overseer  through  a  mistake,  and 
is  afterwards  returned  by  him.  (3) 


Sect.  IV. 

Of  the  Inhabitancy. 

IVurty  muft  It  is  equally  necessary  that  the  person  claiming  a  setde- 

*°^'*^^'  ment  shall  be  an  inhabitant  of  the  parish,  as  that  he  should 

be  rated  and  pay.  If  he  reside  in  one  parish,  and  is  rated 
in  another,  he  gains  no  settlement  in  either,  under  the 
provision  of  S  W.  &  M.  ell.  s.  6. ;  for  that  statute  says, 
that  any  person  who  shall  inhabit  in  any  town  or  parish, 
and  be  charged  with  and  pay  his  share  towards  the  public 
taxes  of  the  said  town  or  parish,  shall  thereby  obtain  a  set- 
tlement. (4)  It  seems  also  that  he  must  be  an  inhabitant 
for  the  space  of  forty  days.     For  the  rating  is  substituted 


(1)  Rex  V.  Bridgcwater,  8  Term  Rep.  550. 

(S)  Rex  V.  Weobley,  2  East,  68. 

(S)  Rex  V.  CorhamptoD,  Doug.  621.    Cald.  108. 

(4)  Rex  V,  St.  Michael'B  at  Thorn,  6  Term  Rep.  586. 
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for  public  notice  (1),  in  which  last  case,  as  well  as  in  all 
other  kinds  of  settling,  a  residence  of  forty  days  is  required, 
by  13  &  14  Car.  11.  c.  12.  (2) 


Sect.  V. 


Of  the  Proofs. 


It  is  necessary,  in  order  to  establish  a  setdement  by 
these  means,  to  prove,  1.  The  rating.  2.  The  payment. 
3.  The  inhabitancy. 

No  difficulty  can  arise  in  establishing  any  of  thei;e  par- 
ticulars, except  the  rating,  as  they  may  be  proved  by  the 
pauper,  or  other  parol  testimony. 

The  best  evidence  to  prove  the  rating,  is  the  rate  itself. 
Notice  must  be  served  therefore  upon  the  parish  officers  to 
produce  it  at  the  hearing  of  the  appeal.  Parol  testimony 
is  inadmissible  to  prove  the  pauper's  assessment  (3),  with- 
out proving  such  a  notice,  or  giving  some  evidence  that  the 
rate  is  lost  or  destroyed. 


(1)  Per  Lawrence  J.,  ib. 

(9)  See  Rex  v.  St.  Nicholaa,  AbiDgdon,  Skin.  620. 
(J)  Rex  V,  Coppul,  2  East,  25.  and  see  Vol.  I.    Yet  see  Rex  v.  Issey, 
Burr.  S.  C.  826.»  which  seems  contra. 
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CHAP.  XXVI. 
Of  Settlement  by  Acknowledgment  of  the  Parish. 

Sedt^ent  by    1  HE  several  kinds  of  settlementSi  explained  in  the  pre- 
acknowledg-     ceding  chapters,  are  acquired  by  act  of  the  party.    But  a 

parish  or  town,  having  the  management  of  its  own  poor, 
may  confer  one,  by  acknowledging  that  a  particular  person 
has  acquired  a  settlement  there,  which,  in  most  cases,  estops 
them  from  afterwards  controverting  the  &ct,  either  as  to 
the  party  himseli^  or  those  who  claim  settlements  through 
him.(l) 

But  this  acknowledgment  must,  to  affect  the  parish,  be 
made  by  certain  prescribed  modes ;  for  the  parish  officers 
have  no  power  to  settle  a  person  in  their  parish  by  other 
acts  or  declarations.  (2)  No  person  gains  a  settlement  in 
a  parish  by  having  acted  as  a  parishioner,  and  been  treated 
as  such  in  every  other  respect,  beside  being  rated  or  re- 
ceiving parish  relietl  J.  C.  kept  p.  public-house  in  the 
parish  of  A.  for  thirty-six  years.  (3)  He  served  as  a  juror 
upon  court  leets  within  it,  and  was  appointed  to  work  to- 
wards the  repair  of  the  highways,  and  k^t  watch  and  ward 
there.  Some  time  after  he  came,  he  was  seated  in  the 
church  by  the  churchwardens  as  a  parishioner;  and  during 
his  residence,  the  churchwardens  and  overseers  distributed 
to  him,  among  other  parishioners,  certain  yearly  gifts 
and  charities  which  were  to  be  given  annually  to  the  pa- 
rishionars  and  inhabitants  of  A.  only.  He  was  held  not 
to  be  settled  in  A.  (4) 

(1)  As  to  how  far  it  is  conclusive^  see  post. 

(2)  See  the  opinion  of  Lord  Mansfield  C.  J.,  Rex  v.  Weston  St.  Law- 
rence, Burr.  S.  C.  584. 

(J)  Tlie  value  did  not  appear. 

(4)  Rex  V.  Abbots  Langley,  S  Bott.  5  Edit.  185.  PI.  165.  ¥ia%.  49. 
Bar.  K.  B.  285.    But  Foley,  110.  re|x>rt8  the  dedsion  contra.    The 


Qf  adknawledging  a  Settlement  ly  Relief.  1 95 

A  parish  may  acknowledge  a  pauper  to  be  settled  with 
them  in  three  ways.  1st,  By  relief.  2d,  By  certiiicate. 
3d,  By  neglecting  to  appeal  agamst  an  order  of  remoraL 


Sect.  II. 

Of  achumledging  a  Settlement  by  Relief 

The  bare  fact  of  a  pauper's  having  been  relieved  in  a  Mere  relief 
particular  instance,  is  no  proof  of  his  being  settled  where.  ^J^^f* 
he  was  relieved.     He  might  be  relieved  as  casual  poor ; 
and  if  in  want  of  relief  while  in  the  parish,  the  parish; 
o£Bcers  were  bound  to  give  it,  whether  setded  there  or 
elsewhere.  (1) 

The  pauper,  who  was  a  widow,  proved,  that  a  consi- 
derable time  after  their  marriage,  her  late  husband  went 
to  live  in  Chatham  parish,  away  from  his  wife  (2),  and 
exercised  the  trade  of  a  cordwainer  there.  She  did  not 
know  whether  he  acquired  a  setdement  in  C.  or  ^ewhere, 
but  knew  that  he  received  relief  from  C.  more  than  once, 
being  at  one  time  a  fortnight,  and  at  another  for  a  longer 
period,  in  the  parish  workhouse,  from  illness ;  that  he  died 
in  the  workhouse,  and  was  buried  at  the  parish  expence ; 
but  that,  during  all  the  time  he  was  so  relieved,  he  resided 
in  Chatham.  The  Court  of  K.  B.  were  of  opinion,  that 
this  was  not  sufficient  evidence  to  prove  the  husband  set- 
tled m  C. 


question  made  in  the  case  was,  whether  being  treated  as  a  parishioner 
axnoanted  to  constructive  notice  so  as  to  entitle  a  pauper  to  a  settle- 
meat  by  residence  under  1  Jac.  I.  c.  17.;  and  as  J.  G.  was  alive  and  ex- 
amioedy  these  facts  could  not  be  considered  as  direct  evidence  of  his 
having  gained  a  setdement  by  any  other  meant,  to  prove  which,  he  was 
not  dir^tiy  examined 

(1 )  Per  Lord  Kenyon  C.  J.,  Rex  o. Chadderton,  8  East,  27.    The  re* 
lief  was  applied  for  and  obtamed  when  the  pauper  buried  hu  wife. 

(2)  She  resided  in  the  same  parish.  See  8  East,  449.  n.  (a). 
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Lord  I31eBborough  C.  J.  On  subjects  of  this  sort  it 
is  important  that  diere  should  be  one  uniform  rule,  as  &r 
as  is  consistent  with  law ;  and  the  rule  having  been  laid 
down  by  Lord  Kenyon,  in  the  King  v,  Chadderton,  that 
the  bare  fact  of  giving  relief  to  a  pauper  within  the  parish 
was  no  evidence  of  his  settlement  there,  because  it  might 
be  given  to  him  as  casual  poor,  it  is  proper  to  abide  bj  it. 
In  that  case  indeed  the  relief  was  only  administered  once; 
and  it  seems  necessary  to  consider,  whether  its  having 
been  administered  more  than  once,  or  several  times,  alters 
the  case,  and  d^rs  this  in  substance  from  the  other ;  for 
each  instance  in  itself  might  not  be  evidence  of  the  settle- 
ment, and  yet  it  might  be  difficult  to  say  that  several 
instances  might  not  furnish  the  conclusion.  At  the  same 
time,  however,  it  is  to  be  observed,  that  though  the  relief 
were  given  for  any  length  of  time,  the  inference  may  be, 
either  that  the  party  receiving  it  was  a  settied  inhabitant,  or 
that  his  settiement  could  not  be  known.  But  that  would 
bring  it  to  an  alternative  case,  on  which  the  sessions  might 
draw  their  own  conclusion,  and  the  difficulty  would  still 
exist.  Upon  the  whole,  therefore,  it  appears  to  me  as 
the  better  rule  to  adopt,  that  it  does  not  amount  to  evi- 
dence of  the  seCtl^nent,  and  there  would  be  great  im- 
policy in  admitting  it  to  have  any  weight;  for  if  the 
parish  officers,  by  giving  relief  to  a  pauper,  were  to  be 
making  evidence  against  themselves,  as  to  his  settlement 
in  their  parish,  it  would  make  them  perform  their  duty  to 
casual  poor  with  great  reluctance ;  and  therefore  it  is  more 
consonant  to  humanity  and  policy,  and  to  the  rule  of  lav 
laid  down  by  Lord  Kenyon,  to  say  at  once  that  it  is  no 
evidence  of  the  settiement,  than  to  leave  it  as  a  matter  of 
inference  in  each  case.  The  order  of  removal  founded 
upon  thb  evidence,  and  an  order  of  sessions  confirming  it, 
were  therefore  quashed.  (1) 

Otherwise  ^^^  where  a  parish  relieves  under  circumstances  which 

where  given      exclude  the  supposition  of  its  being  given  to  the  party  as 


not 
poor, 


^  *^"       casual  power,  it  is  evidence  that  he  is  settied  there. 

(1)  Rex  9.  Caiatfaam,  8  East,  498. 
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The  pauper's  husband,  thirty-eight  years  old,  was  bom  Relief  in  a  fo- 
and  always  lived  in  A^  but  W.  a  township  maintaining  '*"b°P"™"' 
its  own  poor,  had,  at  various  times,  during  forty  years 
past,  relieved  the  father  of  the  pauper,  and  difierent  mem- 
bers of  his  fiunOy,  vAUe  they  resided  in  andher  township^ 
by  taking  some  into  the  workhouse,  relieving  some  in 
other  ways,  providing  coffins,  and  defraying  the  expence 
of  the  funerals  of  others.  This  was  held  sufficient  evi- 
dence of  the  pauper's  husband's  &ther  being  settled  in  W. 
For  per  Lord  Ellenborough  C.  J.  The  relief  was  given 
by  the  township  of  W.  to  the  father  of  the  pauper's  hus- 
band, and  to  the  different  members  of  his  family;  and 
this,  while  they  were  residing  in  another  township.  This 
was  evidence  of  the  &ther  of  the  pauper's  husband's  set- 
dement  in  W.  at  that  time ;  and  this  is  stated  to  have 
been  done  at  difierent  times  during  the  last  forty  years ; 
the  particular  periods  are  not  material ;  for  no  other  set- 
tlement has  been  established  since*  And  all  things  are 
presumed  to  continue  in  the  same  state,  unless  something 
be  shewn  to  the  contrary.  Then,  the  only  evidence 
set  up  against  this  is,  that  of  the  birth  of  the  pauper's 
husband  in  A.,  which  is  no  more  than  primd  fade  evi- 
dence of  setdement  there.  And,  as  contrasted  with  the 
evidence  on  the  other  side,  is  the  weakest  evidence  of  set- 
dement  (1) 

The  pauper's  grandfather  came  into  S.  with  a  certificate 
from  O.,  in  1727.  On  appeal  against  a  removal  to  S.  no 
evidence  was  given  of  the  pauper,  his  father,  or  grand- 
father, having  gained  a  setdement  in  any  other  place  since 
the  date  of  the  certificate ;  but  it  was  proved  that  the  pau- 
per and  his  family  had  been  relieved  by  S.  when  residing 
in  the  several  townships  of  L.  and  W.  The  court  were  of 
opinion  that  there  was  nothing  to  rebut  the  presumpdon  of 
a  setdement  in  S.  from  the  repeated  acts  of  relief,  while  the 
pauper  and  his  fiunily  were  residing  out  of  the  township ; 
and  there  was  no  reason  why  S.  should  have  relieved  the 

(1)  Res.  V.  Wakefield,  5  Ewt,  355.  and  lee  Vol.  I. 
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prmafade 
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()f  acknmledging  a  SeMemerU  6y  Certificaie. 

pauper  while  residing  in  other  parishes,  if  the  officers  liad 
not  Icnown  that  he  was  settled  with  them.  (1) 

It  appears  from  these  cases»  that  relief  is  oxdj  primd  facie 
evidence  of  settlement;  as  it  amounts  to  no  more  than 
shewing  the  opinion  of  the  parish  that  the  pauper  was 
settled  with  them  (2) ;  the  parish  may  rebut  it,  therefore, 
by  proving  that  the  person  so  relieved  was  settled  at  that 
time  in  some  other  place. 

An  estate  in  M.  was  conveyed  to  the  pauper  by  his  fa- 
ther, in  consideration  of  natural  love  and  aflfection,  and 
lOLf  and  he  resided  upon  it.  He  afterwards  received  a 
certificate  firom  U.,  and  was  occasionally  relieved  by  that 
parish  during  his  residence  at  M.  This  certificate  was 
considered  as  conclusive  upon  U.  as  to  his  settlement  only 
up  to  the  period  when  it  was  granted ;  and  it  was  not  even 
made  a  point,  that  the  subsequent  relief  carried  it  further 
down,  so  as  to  defeat  the  settlement  which  the  pauper 
would  othervdse  acquire  by  residence  on  his  estate  at 
M.(S) 


Efiect  of  cer- 
tificate. 


Sect.  III. 
Qf  acknowledging  a  Settlement  by  Certificate. 

The  operation  of  a  certificate,  in  protecting  parties  firom 
being  removed,  will  be  shown  in  another  place.  The  ob- 
ject at  present,  is  to  consider  its  efiect  upon  the  settlement 
of  those  persons  to  whom  it  refers. 

"  A  certificate  is  a  most  solemn  acknowledgment  by  the 
parish  who  gave  it,  that  the  parties  who  are  the  subject  of 
it  are  their  legally  settled  inhabitants ;  it  is  a  sort  of  adju- 
dication that  they  are  so ;  and  when  the  persons  certificated, 

(l)  Rex  V.  Stanley  cum  Wrenthorpe,  15  East,  ZSQ. 

(S)  Per  Lord  Eilenboroiigh  C.  J.«  Rex  v.  Maidstone,  18  East,  BS5. 

(3)  Rex  V.  UftOD,  s  Term  Rep.  251.  post,  140.  (2) 


(if  adcnaidedg^ng  a  Settlement  fy  Certificate.  I  d9 


or  their  childreD,  become  actually  chargeaiUey  the  parish 
who  gave  the  certificate  is  bound  to  receiye  them/'  (1) 

It  concludes  the  parish  which  gave  it  from  controverting  An  estoppel. 
any  fiict  which  is  there  set  forth,  as  againsi  the  parish  to 
whom  it  is  given.  (2) 

The  parish  cannot  therefore  dispute  the  marriage  of  i.  As  to  par- 
persons  whom  it  has  thereby  acknowledged  to  be  man  and  ^®*  ^wnage. 
wife.  (S)     They  admit  it  legal  in  all  its  consequences,  and 
are  bound  to  maintain  the  subsequent  issue  of  the  parties,  > 

as  if  one  had  really  taken  place.  (4) 

It  may  also  bind  a  parish  to  admit  the  legitimacy  of  a  9.  L^timacy 
spurious  child,  bom  previously;  and  although  the  certifi-  of  a  bastard, 
cate  is  obtwied  by  the  desire  of  that  parish  where  the 
party  was  then  resident,  and  where  the  child  was  born,  it 
is  equally  conclusive,  provided  the  latter  is  not  guilty  of 
fraud,  and  has  not  misled  the  parish,  granting  it  by  false  if  po  fraud, 
information  respecting  the  child's  legitimacy.  (5) 

A  certificate  also  granted,  previous  to  the  woman's  deli-  Certificate 
Tery,  will,  if  properly  expressed,  bind  a  parish  to  receive,  P'*'^??fi!?^^ 
and  provide  for,  a  child  which  is  afterwards  bom  illegiti- 
mate  in  the  parish  to  which  the  imdertaking  is  given  (6) ; 
and  by  such  acknowledgment,  that  he  is  an  inhabitant,  his 
&mily  may  derive  settlements  through  him  in  the  same 
manner,  as  that  of  any  other  person  lawfully  settled  in  the 
parish.  (7) 

(1)  Per  LeeC.  J.,  Rex  v.  Headcorn,  Burr.  S»  C.  255. 
(s)  All  Saints  v.  St.  Giles,  3  Salk.  550.    Rex  v.  Lubbenbam,  4  Term 
Rqp.  S8 1.     Rex  V.  St.  Martin  at  Oak,  1 6  East,  505. 
(5)  Rex  V.  Headcorn,  supra,  (l^  and  see  Vol.  I. 

(4)  New  Windsor  v.  White  WallJiam,  1  Str.  186. 

(5)  Rex  V,  Tostock,  Burr.  S.  C.  757.  Though  the  justices  should  not 
have  found  fraud ;  yet,  if  the  pauper, to  whom  the  certificiite  was  granted, 
desired  the  son  to  be  included  in  it,  the  court  would  have  understood  it 
to  be  fraud.  Per  Lord  Mansfield,  ibid.  Yet  see  Rex  v.  Lubbenham, 
port,  140.  (4) 

(6)  Rex  V.  Ipsley,  Burr.  S.  C.  650.  and  see  Vol.  I. 

(7)  lb.  and  see  the  distinction  between  this  case  and  Rex  v.Thwaites, 

poit. 


140  Of  acinavoledging  a  SeUlement  by  CertifkaU. 

A  certificate  is  only  conclusive  of  the  fiu;ts  it  sets  forth, 
and  their  legal  consequences.  If  it  acknowledge  A.  and  B. 
as  man  and  wife,  the  parish  is  bound  to  receive  and  pro- 
vide for  all  the  subsequent  issue  of  A.  and  B.,  as  their 
lawful  children,  until  they  have  acquired  some  other  settle- 
ment  (1).     But  they  must  be  proved  their  issue. 

Condttshre  up       And  it  is  conclusive  only  up  to  the  period  when  granted. 

A  pauper  having  gained  a  setdement  by  residence  on  his 
estate  at  M.,  afterwards  received  a  certificate  from  U^  and 
w&s  occasionally  relieved  by  U.  while  he  continued  to  re- 
side at  M.  It  was  held  beyond  all  doubt,  that  though  the 
certificate  was  conclusive  at  the  time  it  was  granted,  it  was 
afterwards  done  away  by  the  pauper's  residence  on  his  own 
property  (2) ;  and  the  law  is  the  same  where  one  takes  a 
tenement  of  the  value  of  10/.  a  year  in  a  parish,  and  is 
afterwards  certificated  there,  he  gains  a  settlement,  not- 
withstanding the  certificate,  provided  he  reside  there  after- 
wards forty  days.  (3) 

Conclusive  ^^  '^  reasonable,  that  a  certificate  which  operates  as  a 

how  hx.  kind  of  estoppel,  should  protect  the  parish  which  acts  im- 

mediately upon  the  faith  of  it,  so  &r  as  not  to  permit  the 
certifying  parish  to  dispute  or  &lsify  such  &cts  as  it  con- 
tains. But,  as  an  estoppel,  it  is  not  to  be  &voured,  because 
its  tendency  is  to  prevent  the  investigation  of  truth ;  it  is 
therefore  conclusive  evidence  only,  as  between  the  parishes 
by  whom  it  is  granted,  and  that  to  whom  it  is  given.  It  is 
indeed  strong  evidence  against  the  certifying  parish,  in  its 
dispute  with  any  other  place  (4),  but  it  is  not  so  conclusive 


(1)  See  New  Windsor  «.  White  Waltham,  ante,  159.  (4) 
(8)  Rex  o.  Uflon,  3  Term  Rep.  S51 .  ante,  138.  (S) 

(3)  Rex  V.  Findern,  Cald.  426.  The  pauper  had  onij  resided  a  moDtb 
in  M»  when  he  obtained  a  certificate  from  U. ;  and  see  Rex  v.  Leek 
Wooton,  16East,118. 

(4)  Per  Holt  C.  J.,  All  SainU  v.  St.  GOes,  S  Salk.  550.  Per  BuIlerJ^ 
Rex  V.  Lubbenham,  4  Term  Rep.  251.  But  Honiton  v.  St.  Mary  Axe, 
2  Salk.  555.  b  contra. 
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bat  they  may  disprove  the  facts  alleged,  if  in  possession  of 
sufficient  testimony  to  do  so. 

Thus,  if  A.  give  a  certificate  to  B.,  acknowledging  the 
pauper  as  their  parishioner,  they  are  bound  to  receive  and 
maintain  him  as  settled  with  them,  whenever  he  becomes 
diargeable  to  B.;  but  if  B.  remove  him  back  to  A.,  and  A. 
find  that  he  is  actually  settled  in  C,  A.  may  send  him 
thither.  (1)  So,  where  a  woman  believing  her  husband, 
then  abroad,  to  be  dead,  contracted  a  marriage  de  fcuto 
with  P.,  who  was  settled  at  L.  The  first  husband  returned, 
after  which  the  woman  and  P.  obtained  a  certificate  from  L. 
to  T.,  acknowledging  them  to  be  legally  settled  there ;  the  • 
wifis  not  being  described  by  name,  L.  cannot  dispute  the 
fiict  as  against  T.,  but  as  against  any  other  parish,  L.  is  not 
precluded  fi'om  inquiring  into  the  truth  of  the  case,  and 
shewing  that  the  woman's  settlement  is  with  her  first  hus- 
band. (2) 

But  the  parish  mto  which  the  pauper  came  by  certificate 
is  not  bound  to  remove  him  back  to  the  certifying  parish, 
bat  may  remove  him  to  any  other :  and  it  signifies  nothing 
when  the  certificate  is  granted;  it  is  only  an  estoppel  upon 
the  parish  granting  it,  as  between  the  two  parishes.  (S) 

A  certificate,  though  not  delivered  to  the  parish  into  Certificate  iin- 
which  the  pauper  comes  to  inhabit  under  it,  is  an  acknow-  delivered, 
ledgment  by  the  parish  granting  it,  that  the  pauper  was 
settled  with  them  when  it  was  given ;  yet  it  does  not  pre* 
vent  the  pauper  from  gaining  a  settlement  in  the  certificated 
parish  after  it  was  granted ;  but  according  to  one  case*  it 
is  conclusive  evidence  of  the  settlement,  up  to  the  time 
when  it  was  granted.  (4) 

(1)  All  Sunts  V.  St.  Giles,  ante,  140.  (4) 

(8)  Rex  o.  Labbenham,  ante,  140.  (4) 

(3)  Rex  «.  St.  Martin  at  Oak,  is  East,  503. 
-    (4)  Rex  9.  Backingham,  Cald.  64.    That  it  is  frvmA  fade  evidence 
between  the  parish  granting  the  certificate,  and  that  to  which  it  is 
directed,  seems  very  clear;  for  it  is  an  acknowledgement  by  the  former 
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Sect.  IV. 

Of  acknowledging  a  Settlement  by  not  appealing  Jhom  an 

Order  of  Bemaval. 

The  effect  of  an  acknowledgment  by  acquiescence  under 
an  order  of  removal,  is  more  extensive  than  those  already 
mentioned.  An  acknowledgment,  by  relief  is  no  more 
than  prima  facie  evidence  of  settlement  in  all  cases.  If  by 
certificate,  it  is  conclusive  against  the  parish  which  grants 
it,  in  questions  between  it  and  the  parish  to  which  it  is  de- 
livered. But  an  order  of  removal,  executed  and  unap- 
pealed  from,  is  conclusive  on  the  parish  upon  which  the 
order  is  made,  against  all  the  world.  (1)  It  is  so  where 
the  paupers  reside  under  a  certificate.  A.  obtained  a  cer- 
tificate from  E.  to  B.  A  son  of  his,  bom  under  this  cer- 
tificate, teent  with  his  wife  and  family  to  reside  in  M.,  who 
removed  them  by  an  order  back  again  to  B.  This  order, 
not  having  been  appealed  firom,  is  conclusive  that  the  hus- 
band is  settled  in  B.,  even  as  between  that  parish  and  £., 
from  which  it  received  the  certificate.  (2) 


Order  remoT-        Under  such  circumstances,  therefore,  an  order  removiur 

that  fact,  and  settles  them  as  such  in  the  parish  to  which 


that  the  pauper  is  settled  with  them.  But  as  the  latter  is  not  thereby 
prevented  from  removing  the  pauper,  it  seems  hard  that  the  certifying 
parish  should  be  concluded  bj  it  in  the  same  manner  as  if  the  parish  to 
which  it  certifies  had  been  compelled  to  receive  him  on  the  faith  of 
the  certificate.  See  the  opinion  of  Wright  J.,  Rex  «.  St.  Nicholas, 
Harwich,  Burr.  S.  C.  171.  and  the  distinction  taken  by  Lord  Kenjon 
C.  J.,  Rex  n.Wensley,  5  Term  Rep.  154. 

(1)  Rex  9.  Chalbuiy  and  Chipping  Farringdon,  3  Salk.488.  Per  Dul- 
ler J.y  Rex  o.  Kennelworth,  2  Terra  Rep.  598.  Rex  «.  Corshsio, 
1 1  East,  988.;  and  see  Rex  «.  King's  Norton,  S  Salk.  401.  Rex  «.  Fil- 
loagley,  8  Term  Rep.  709.  Per  Lord  Kti^on  C.  J.,  Rex  v.  ChUverMOt- 
ton,  8  Term  Rep.  178. 

(S)  Rex  V.  Ealing,  Cald.  478. 
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they  are  removed  (l),  as  it  is  also  of  the  Intimacy  of  their 
issue  thereby  removed  with  them.  (2)  It  is  equally  con- 
clusive of  a  marriage,  where  the  woman  is  removed  as 

married,  without  her  supposed  husband.  (3)  From  hence 
it  follows,  that  it  is  condusive  of  the  derivative  settlement 
of  after-bom  children;  for  their  settlement  must  depend 
upon  the  validity  of  their  parents'  marriage,  and  cannot  be 
controverted  without  controverting  the  marriage,  which 
has  been  already  admitted.  (4) 

And  if  the  woman  be  described  in  the  order  as  the  wife  As  wife  con- 
of  A.,  it  is  conclusive  of  the  husband's  setdement  (5),  al-  ^J«  ^^^^ 
though  it  has  not  given  her  the  addition  of  wife,  provided  ment. 
she  is  called  in  it  by  her  supposed  husband's  name.  (6) 
Likewise  if  she  is  removed  as  E.  S.,  widow,  it  is  equally  g^  of  widow, 
conclusive  that  her  husband,  if  living,  is  setded  in  the  pa- 
rish.    Because  the  order  conveys  a  notice  on  the  face  of  it, 
that  the  husband's  settlement  might  come  in  question  under 
it ;  ibr  being  removed  as  a  widow,  the  presumption  is,  that 
she  was  removed  to  the  place  where  her  husband  was 
settled.  (7) 

Bat  an  order  unappealed  from  is  only  conclusive  of  the  CoDdadei 
settlement  of  persons  mentioned  in  it,  and  their  families,  only  ^  ^ 
A  man  and  his  wife  were  removed  from  H.  to  N. ;  they  ^oned. 
had  a  son  at  the  time  of  the  removal,  who  lived  in  a  dwell- 
ing-hous^  in  N.,  which  he  rented  separate  and  independent 
of  his  father :  and  he  was  not  removed  by,  nor  mentioned 
in  the  order,  nor  was  he  then  any  part  of  his  fathev's  family* 
Per  Curiam,  The  order  of  removal  unappealed  from,  is 
coDclasive  as  to  the  father  and  mother,  but  not  as  to  the 


(1)  Rex  0.  Silchester,  Burr.  S.  C.  551.  see  Vol.  I.  Rex  v.  Binegar, 
S.  P.  Ibid.  &  7  East,  377. 
(9)  Rex  V.  Northfeatherton,  1  Sess.  Cas.  154. 
(5)  See  Vol.  I. 

(4)  Rex  «.  Wodchester,  Burr.  S.  C.  191.  Rex  v.  St.  Mary,  Lambeth, 
6  Term  Rep.  615. 

(5)  lUx  o.  Hinxsworth,  Cald.  4S.  Rex  v.  Leigh,  Doug.  45.    Cald.  59. 
Rex  V.  Ealii^  ante,  142.(2) 

(6)  Rex  V.  Towcester,  Cald.  497. 

(7)  Rex  9.  Rndgley,  8  Term  Rep.  «S0.  see  Vol.  L 
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8on,  because  he  is  not  menticmed  in  it,  and  the  sessioiis 
have  expressly  found  that  he  was  settled  at  H.  (!) 

To  be  condu-  An  order,  to  be  conclusive,  must  be  hon&^fide  obtamed 
"roa^JStld*     and  prosecuted. 

An  order  aban-  If  a  parish  obtain  an  order  of  removal,  and  then  aban- 
dudetnotMns.  ^^^  ^^  consenting  to  take  the  pauper  back,  without  giving 

the  parish  to  whom  it  is  directed  the  trouble  of  appealing, 
it  concludes  nothing.  A  party  may  give  up  a  judgment 
intended  for  his  own  benefit  (2) 

To  be  condu*  But  to  be  thus  final  and  conclusive,  it  must  not  be  esfade 
"^f  be"**?  .  null.  It  must  appear  on  the  face  of  the  order,  therefore^  to 
null.  be  made  by  two  justices,  having  a  competent  jurisdiction.  (3) 

Yet,  it  seems,  that  it  is  not  permitted  to  the  parish,  against 
whom  it  operates,  to  show  it  void  by  circumstances,  dehors 
the  instrument  itself,  for  they  must,  in  such  a  case,  i^qpeal 
in  the  regular  course  of  proceedings,  or  they  are  concluded 
by  it.  An  order  of  removal  from  A.  to  S.  was  executed, 
and  not  appealed  fix>m.  S.  discovering  that  the  paupers 
were  settled  in  C.  removed  them  thither.  C.  appealed, 
and  relied  upbn  the  original  order,  una{q)ealed  from,  as 
conclusive  of  the  settlement  in  S.  To  repel  which,  S. 
proved,  that  this  order,  and  the  examination  on  which  it 
was  founded,  were  signed  and  taken  by  the  two  justices  se- 
parately :  and  that  one  of  them,  although  a  magistrate  for 
the  county  in  which  the  order  was  made,  took  the  examin- 
ation, and  signed  the  order  at  his  own  house,  situate  in 
another  county.  The  court,  after  taking  time  to  consider, 
were  of  opinion,  that  this  order  was  only  voidable,  and  not 
absolutely  void,  and  therefore,  as  the  parish  of  S.  had  not 
appealed  against  it,  they  were  concluded  by  it.  (4) 


(l)  Rex  V.  Soutbowann,  I  Term  Rep.  zsz, 

(S)  Rex  V.  Llanrbydd,  Burr.  S,  C.  658.   Rex  v.  Diddlcbuiy,  is  £»t, 
359.  S.  P. 

(3)  Rex  o.  Chilverscoton,  8  Term  Rep.  17S.  ante,  148.  (1) 

(4)  Rex  V.  Stotfold,  4  Term  Rep.  59S. 
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It  must  also  be  made  to  a  place  to  which  a  removal  can  And  to  aplace 
be  made,  and  which  has  o£Bcers  who  may  watch  over  its  seers, 
interests,  and  appeal  against  such  orders  as  a£Pecc  them 
withoat  due  foundation.  An  order  of  removal  directed  to 
A^  which  is  only  a  large  village  maintaining  its  poor  in 
common  with  the  rest  of  the  parish,  is  a  nullity,  and  can- 
not become  the  subject  of  appeal  so  as  to  conclude  any- 
thing. (1) 

But  if  it  be  directed  to  the  parish  at  large,  and  served  If  directed  to  a 
on  a  township  within  it  which  maintains  its  own  poor,  that  andservedc^ 

is  sufficient.  '  townships  nif* 

ficient. 

The  parish  of  Kirkby  Stephen  consists  of  ten  different 
townships,  maintaining  their  own  poor  separately ;  one  of 
them  is  also  called  the  township  of  Kirkby  Stephen.     An 
order  was  made  for  removing  a  pauper  from  N.  to  the 
parish  of  Kirkby  Stq>hen.     It  was  directed  to  the  church- 
wardens, &;c.  of  tlie  parish  of  Kirkby  Stephen,  and  the 
pauper's  settlement  was  adjudged  to  be  in  that  parish ;  but 
the  order  was  delivered  with  the  pauper  to  the  township  of 
Kirkby  Stephen,  which  did  not  appeal.     In  a  question 
concerning  the  pauper's  settlement,  upon  a  removal  from 
the  township  of  Kirkby  Stephen  to  that  of  Whatton,  in 
the  same  parish.  Lord  Mansfield,    This  case  resembles 
rery  much  that  in.  Vmer,  of  Rex  v.  Stepney.  (2)     The 
township  of  the  parish  which  is  named  in  the  order,  and 
to  which  the  pauper  is  brought,  ought  to  appeal.     The 
justices  are  not  oUiged,  nor  perhaps  is  it  in  their  power  to 
take  notice  of  the  divisions  of  parishes.     The  stat.  1 3  &  1 4 
Car.IL  which   takes  notice  of  the  divisions  of  parishes, 
directs  the  removals  of  paupers,  not  to  such  divisions,  but 
to  such  parishes.     It  would  introduce  extreme  confusion 
and  incbnvenienoe  if  townships  might  lie  by  in  this  man- 
ner.   There  does  not  exist  such  a  place  as  the  parish  of 
Kirkby  Stephen  for  the  purpose  of  maintaining  the  poor, 


(1)  Rexo.  Swalcliffe,  Cald.  248. 
(8)  Spitalfields  v,  Bromley,  18  Vb.  468. 
VOL.  n.  L 
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«nd  Kirkby  Stephen  could  not  get  rid  of  this  order  but  by 
iqppeal :  an  order  unappealed  fix>m  is  undoubtedly  finaL  (1) 

Conclusnreup  Such  an  order  is  condnsive  of  the  settlement  of  those 
^  ^  ^'   who  are  affected  by  it,  up  to  the  period  at  which  the  parish 

ought  to  have  appealed  (2),  and.  is  only  to  be  superseded 
by  a  settlement  gained  by  some  subsequent  act.  (S) 

Puts  an  end  to       It  has  been  considered  as  sufficiendy  powerful  to  put  an 

contopctof  end  to  a  contract  of  service.  A  yearly  servant  removed 
larviofia 

by  such  an  order  from  his  master's  service  without  hb 

consent,  but  who  returned  to  him  again,  and  served  out  a 

month,  being  the  remainder  of  his  year,  was  held  deprived 

of  his  settlement,  as  there  had  been  no  appeal  from  the 

order.  (4) 

But  where  the  But  a  person  who  rented  a  tenement  of  the  value  of  102. 
a^^ent  1^  P^  fl«««w,  for  some  years,  being  removed  by  an  order 
loLperann.  of  removal,  returned  the  same  day  to  his  tenement, 
condusiv  ^  and  resided  there,  without  coming  to  any  new  contract 
only  to  the  with  his  landlord,  and  without  interruption,  for  three  qcui^ 
t"°*®^ '**«'«•  ters  of  a  year.     An  appeal  agmnst  this  order  was  entered, 

but  never  prosecuted.  It  was  held  conclusive  of  his  settle- 
ment only  up  to  the  time  it  was  made;  for  there  was  no- 
thing in  the  order  to  prevent  his  return,  provided  he  did 
not  come  back  in  a  state  of  vagrancy,  which  he  did  not  do; 
for  it  was  not  in  the  power  of  the  magistrates  who  made 
the  order,  nor  of  the  justices  at  sessicms  on  appeal,  to  pat 
an  end  to  the  contract  between  the  parties,  respecting  the 
taking  of  a  tenement ;  when  it  is  stated  that  he  rented  and 
resided  on  a  tenement  of  10/.  per  annum^  that  infers  a  cod*  I 


(1)  Rex  v.Kirkby  Stephen,  2  Bott,  675.  Pi.  736, 
(s)  See  post,  147. (S),  as  to  the  time. 

(3)  See  the  opinion  of  Grose  J.,  Rexo.  Kenil worth,  9  Term  Rep.  S^u 

(4)  Rex  V,  Kenilworth,  supra,  (3),  and  Vol.1,  chap.  xx.  sectrv. 
part  L  and  see  the  note,  ib.  But  as  the  order  was  concludve  of  the  see- 
tlement,  up  to  the  time  of  removal,  see  Rex  o.  Fillongley,  pott,  147.  [\\ 
perhaps  it  would  have  made  some  difference  if  he  had  senred  forty  dajt 
subsequent  thereto.  At  least  it  would  have  raised  the  quesdon  whedMl 
the  old  contract  continued,  and  the  order  prevented  the  set  fleet  froi| 
connecting. 
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tract;  t^ich,  as  it  could  not  be  dissc^Ted  by  the  justices' 
adjudicatioD,  stall  remained :  wherefare  be  gained  a  settle* 
ment  by  residaag  for^  days;  (1) 

In  this  casef  the  order  was  spud  to  be  condusive  ^  the 
settlement^  up  to  the  period  <^  the  removal*  (8) 


Sect.  V, 

Of  the  Eoidence  necessary  to  establish  this  Species  of 

Settlement* 

The  proof  is  plain  and  direct  in  all  these  cases.  Proofs  what. 

In  the  1st}  proof  of  such  &cts  of  relief  as  show  that  it  i.  By  relief* 
was  given  to  the  party  as  settled,  and  not  as  casual  poor„  is 
sufficient. 

In  the  Sdy  proof  of  identity,  and  the  due  execution  and  s.  Certificate. 
delifery  of  the  certificate.  (8) 

In  the  dd,  the  order  must  be  proved  to  have  been  duly  s.  The  order, 
niade.  .  Proof  of  the  ma^trate's  hand-writing  is  good 
prima  facie  evidence  of  this.  (4)  Some  proof  should  be 
given  that  the  order  has  been  put  in  execution,  by  removal 
of  the  parties  to  whom  it  relates ;  and  if  there  be  any 
doubt  re^)ecting  their  persons,  they  must  be  identified. 
But  it  seems  unnecessary  for  the  party  relying  upon  the 
order  to  show  diat  it  was  not  i^pesded  fiitmi,  for  that  is  to 
be  presumed  until  the  contrary  is  shown. 

To. avoid  any  difficulty  which  might  arise  as  to  this  iJiSTSS 
proof,  it  is  stated  by  Holt  C.  J.,  that  the  most  regular  way  moval. 

(1)  Rex  V.  F^longjey,  2  Term  Rep.  709. 

{i)  lb.  But  quflsre  whether  it  goes  beyond  the  time  of  making  the 
order. 

(3)  See  poft,  tit.  Certificate. 

(4)  Ante,  Vol.1.  chsp.xz.  lectvi.  and  see  Barleycroft  o.Coieover- 
ton,  1  Str.  94.  As  to  what  is  necessary  to  render  an  order  of  r#- 
noval  Talid,  see  post,  chap,  xxviii. 
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for  justices  to  proceed  upon  the  14>Car.IL,  in  removing  s 
poor  person,  is  to  make  a  record  of  the  complaint  and  ad- 
judication, and  upon  that,  to  make  a  warrant  under  their 
hands  and  seals  to  the  churchwardens  (1)9  to  convey  the 
persons  to  the  parish  to  which  they  ought  to  be  sent,  and 
deliver  in  the  record  per  praprias  manus  into  court  nest 
sessions,  to  be  kept  there  amongst  the  records  to  chaige 
the  parish ;  and  that  the  record  may  be  well  removed  by  a 
general  certiorari  to  the  justices  of  the  peace.  (2) 

It  seems  from  this  as  if  a  due  execution  of  the  warrant 
by  the  parish  officers  might  be  presumed;  or,  at  all  events, 
that  recording  the  order  is  a  matter  of  sufficient  legal  no- 
toriety to  enable  the  parish  to  which  the  removal  is  diTected 
to  be  made,  to  come  in  and  dispute  the  feet,  if  it  should  be 
otherwise* 

^J^^^P^  But  Dr.  Bum  suggests,   as  an  additional  precaution, 

that  the  justices  who  make  the  order  have  a  right  to  see  it 
executed;  and  therefore,  they  may  enquire  upon  oath, 
whether  the  removal  was  duly  made ;  and  if  it  was,  they 
may  record  the  whole;  which  record  being  delivered  at 
the  next  sessions,  and  the  court  likewise  recording' that  no 
appeal  was  made,  perhaps  the  parish  may  be  concluded.  (3) 


(1)  Quaere,  if  not  the  churchwardens  and  oveneers  ? 

(S)  Anon.  1  Salk.  406. 

(3)  Bum's  Just.  iit.  Removal,  post,  chap,  xwiii. 


precaution. 
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CHAR  XXVII. 
By  iiAom  a  SettUment  may  be  acquired. 

Ihe  legislature  has,  by  different  statutes,  limited  the 
operation  of  the  general  law  of  settlements  so  as  to  pre- 
vent or  regulate  their  acquisition  in  particular  places,  and' 
under  certain  circumstances.  Of  these,  the  most  extended 
in  their  application  are  the  54Geo.III.  c.170.  &  596eo.IIL 

C.I2.  8.11. 

The  provisions  in  the  first  of  these  acts  have  been  con-<  54G.9.c.i7l. 
sidered  under  those  modes  of  acquiring  settlements  upon 
which  they  particularly  attach  (1);  and  with  reference  to 
the  last,  it  seems  sufficient  to  observe  that,  by  s.ll.,  every 
house  and  building  purchased  or  hired  under  the  authority 
of  that  act  (2)  shall,  in  all  questions  relative  to  the  settle- 
ment of  persons  bom  or  lodged  therein,  be  deemed  and 
taken  to  be  part  of  the  parish  in  behalf  of  which  the  same 
shall  be  purchased  or  hired,  and  by  which  the  same  shall 
be  used  as  a  poorhouse  or  workhouse. 

With  regard  to  the  personal  incapacity  to  acquire  a  ishiAd. 
setdement,    arising    under    the    lS&14Car.II.  c.12.,    it  ^-^^* 
seems  confined  within  a  very  limited  compass. 

It  has  been  already  shown  that  a  wife  cannot  acquire  a  Who  may  ao- 
settlement  by  any  act  of  her  own  durinir  her  husband's  ^""*  »ettle- 
life-time;  but  she  may  retain  her  maiden  settlement  under  i.  a  wife/ 
particular  circumstances.  (3) 

It  b  said,  that  a  child  cannot  acquire  a  settlement  while  s.  Child  under 
under  the  age  of  seven  years.  (4)  ieren. 

(1)  Ante,  Vol.  I. 

(s)  Vide  Sect.  8,  9,  10.  14, 15,  16,  17, 18. 

(3)  Ante,  Vol.  I.  chap.  xvii. 

(4)  See  Burn's  Just.  tit.  Settlement.  Rex  o.  Saxmundham,  1  Bott,  22 . 
PI.  40.  But  qusere  whether  an  infant  of  these  years  labours  under  a  di»- 
ainUty  of  gaining  a  settlement  in  all  cases  ?  See  Rex  v,  Haafield,  Burr.  S.  C. 

147.  ante.  Rex  p.  Houghton  Le  Spring,  ante,  69.  (4) 
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Bjf  vohom  a  SeUkmerd  nugf  be  ocquiretL 


Allnatund 
born  tatjects 
may. 

Apritoner 
within  the 
rolet. 


Alien. 


But  with  these  exceptians,  a  settlonent  may  be  acquired 
by  all  the  natural  sufcgects  of  the  king,  bom  in  any  part  of 
his  dominions  annexed  to  the  crown  of  Elngland.  (1)  A 
prisoner  in  custody  of  the  warden  of  the  Fleet  was  held  to 
acquire  a  settlement,  by  renting  and  residing  upon  a  tene- 
ment of  the  annual  value  of  lOJL,  situate  within  the  rules 
of  that  prison.  (2) 

A  subject  of  any  country  at  peace  with  the  crown  of 
England,  or,  as  he  is  called  in  law-language,  an  alien  amj, 
may  likewise  acquire  a  settlement  by  occupying  a  tenement 
of  the  value  loi  10&  a  year.  (S) 


If  it  be  necestary  that  an  aUen  should  have  a  perma- 
Q^t  interest  in  lands  or  tenements  Mtuatod  within  the  lealm, 
be  cannot  acquire  a  settlement  by  estate,  except  in  a  few 
instances. 


Incapacity  as 
to  freeholds. 


As.to  leave- 
holds. 


He  cannot  take  a  freehold  estate  in  lands  or  tenements, 
either  by  descent  or  purchase.  (4)  A  woman  alien  cannot 
be  endowed,  unless  she  marries  by  the  king^s  licence.  (5) 
Neither  can  an  alien  husband  be  tenant  by  the  courtesy.  (6) 
So  likewise  a  foreigner  is  in  most  inatanoes  prohibited 
from  acquiring  a  leasehold  interest.  He  cannot  hold  a 
lease  for  years  of  meadows,  pastures,  or  the  like.  (7)  But 
an  alien  merchant  may  rent  a  house,  which  it  seems  is 
more  than  any  other  foreigner  can.  (8)  And  S2  H^VIII. 
C.I6.  makes  leases  of  dwelling-houses  or  shc^  granted 
to  any  stranger  artificer,  void  (9) ;  a  finreigner,  however. 


(1)  Seethe  opinion  of  Lawrence  J.,  Rex  v.Eastboome*  4  Eas^  107. 
(a)  St.  Margaret's,  Westminster,  v,  St.  Martin's,  Ludg^  9  Str.  SS4. 
But  see  54Geo.III.  c.l70.  s.S.4. 
(s)  Rex  «.  Eastbourne,  supra,  (1). 

(4)  Black.  Com.  chap.  x.  372. 

(5)  Hargr.  Co.  Lit.  31.  a.  d.  9. 

(6)  7  Co.  25, 

(7)  1  Woodes.  Lect.  37S. 

(8)  Ibid.  Co.  Lit.  99.  b. 

(9)  See  Pilkington  v.  Peach,   9  Show.  135.    Haigr.  Co.  Lit.  9.  a.  T. 
1  Woodes.  Lect.  373.    Rex  a.  Eastboame,  supra,  (l).     But  if  a  sta- 
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may  hdd  a  term,  either  as  executor  (1),   or  adminis* 
trator.  (2) 

The  capacity  to  take  a  freehold  or  other  interest  in  real  How  they  may 
property  is  given  either  by  letters  of  denization,  or  by  *^^""*'^ 
act  of  parliament,  to  naturalise  the  party.  But  as  the 
capacity  or  incapacity  of  an  alien  to  acquire  a  settlement 
by  estate  seems  to  rest  on  the  same  principle  as  that  of  a 
person  attainted  of  treason  or  felony  before  he  is  restored 
in  blood;  the  competency  of  both  seems  supported  to 
this  extent,  by  the  authority  of  a  recent  decision  in  the 
Court  of  King's  Bench,  viz.  that  an  attainted  felon  dis- 
charged under  the  sign  manual,  acquired  a  settlement 
for  himself  and  his  unemancipated  child,  hj  purchasing  a 
copyhold  for  more  than  SO/.,  upon  surrender  formally 
made,  and  upon  which  he  had  subsequently  resided,  and 
received  the  issues  and  profits  for  nine  years*  (S) 


tute  like  thifi  is  to  be  construed  with  literal  strictness,  there  are  cases 
orieasehold  estates  to  which  it  does  not  extend,  as  it  only  includes  houses 
Bod  dwellings  leased  to  artificers.  Merchants  and  other  fordgners  may, 
therefore,  take  a  lease,  as  indeed  an  artificer  may  do  of  messuages  not 
necessary  to  carry  on  bis  trade,  such  as  stables,  coach-houses,  and  other 
coDvenient  houses,  to  put  his  necessary  goods  in.  See  Jevens  v,  Harridge> 
I  Saimd.  6.  Nay,an  artificer  may  become  entitled  to  a  leasehold  interest 
in  bouses  and  dwellings,  by  means,  not  within  the  words  of  the  act,  as  by 
marriage  or  devise;, he  may  also  hold  without  lease.  Pilkingtonv.  Peach, 
SShow.  135. 
(0  Upwell's  Caroon*s  case,  Cro.  Car.  9.   See  also  Woodes.  Lect.  977. 

(2)  See  Caroon's  case,  supra,  (l). 

(3)  Rex  o.  Haddeaham,  15  East,  465.  It  was  contended  against  the 
settlement,  1.  That  in  order  to  gain  a  settlement  on  a  man's  own  pro- 
perty, he  must  have  some  estate  or  interest  vested  in  him.  Rex  v.  Wid- 
worthy, Burr.  S.C.  109.  Rex  r.  Cold  Ashton,  lb.  450.  Rex  v.  Painswick, 
Ibid.  783.  Rex  v.  North  Curry,  Cald.  137.  and  Rex  v.  Chew  Magna, 
Ibid.  565.  s.  That  the  sign  manual,  with  the  letter  of  the  Secretary  of 
State,  did  not  restore  the  capacity  of  an  attainted  person,  Gulley'scase, 
1  Leach,  Cr.  Cas.  1 15.  Fort.  Cr.  Law,  62.  1  Black.  Rep.  479.  5.  That 
sn  attunted  person  cannot  hold  freehold,  much  less  copyhold  property. 
Co.  Lit.  S.  6.  Dyer,  2.  b.  Treby's  note  in  marg.  The  King  v.  Wendman, 
Cro.  Jac.  81.  Duke  of  York  v.  Marsham,  Hardr.  432.  7.  Benison  v. 
Strode,  T.  Jones,  189.,  Pollexf.  615.  and  the  doubt  expressed  by  Lord 
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35Geo.III.  By  S5  Geo. III.  c.101.  s.4.   no  act  done  by  any  poor 

person  continuing  to  reside  in  any  parish,  township,  or 
place,  under  the  suspension  of  an  order  for  their  removal, 
or  of  a  vagrant  pass  for  passing  them,  shall  be  e&ctual, 
either  in  the  whole  or  in  part,  for  the  purpose  of  giving 
him  or  her  a  settlement  in  the  same.  (1) 


KenyoD,  in  the  case  of  Rex  v.  St.  Mary  m  Cardigan,  6  Term  Rep.  117. 
was  relied  upon  as  of  great  weight  in  favour  of  the  objection.  Sed  per 
Lord  EUenborough  C.  J.  **  It  was  only  said  by  Lord  Kenyon,  that  wbe- 
*'  ther  the  man  could  acquire  a  settlement  after  the  attainder,  wss 
**  another  question  from  that  which  he  was  then  called  upon  to  decide ; 
**  and  so  it  was :  but  this  was  only  declining  to  decide  a  larger  question 
**  than  he  was  then  called  upon  to  do.  The  point  raised  b  of  some 
«  doubt,  and  of  more  general  importance  than  usually  arises  on  settle- 
"  ment  cases.  In  the  form  of  it,  a  purchase  was  made,  which  satisfies 
*'  the  terms  of  the  statute  9Geo.I.  c.7.  s.5.  that  no  person  shall  acquire 
**  any  settlement  in  any  parish,  for  or  by  virtue  of  any  purchase  of  any 
**  estate  or  interest  in  such  parish,  whereof  the  consideration  for  pen 
**  purchase  doth  not  amount  to  50/.  hon&fide  paid,  for  any  longer  time 
"  than  such  person  shall  inhabit  in  such  estate,  &c.  Now  this  was  in  iu 
**  form  a  purchase  for  more  than  50/.,  and  he  resided  on  it  for  more  than 
*<  forty  dajTs,  and  he  has  not  been  removed  from  it.  Who  then  was  in  s 
*<  condition  to  remove  him  for  the  forty  days  ?  The  lord,  who  has,  by 
**  admitting,  accepted  him  for  his  tenant,  even  if  he  could  after  that  ad- 
**  misnon  object  to  him,  has  not  objected.  If  the  lord  had  no  notice  of 
*'  the  objection  at  the  time  of  the  admission,  I  do  not  mean  to  say  that 
''  he  was  afterwards  precluded  from  making  the  objection;  but  he  has 
^  not,  in  fact,  objected ;  and  the  tenant  has  now  continued  for  nine 
**  years  in  possession,  and  by  the  statute  of  limitations,  part  of  the  rents, 
^  issues,  and  profits  can  no  longer  be  recovered  from  him.  So  that  if  be 
**  had  a  defeasible  estate  for  the  first  forty  days,  he  has  held  the  estate 
^  undefeated  for  more  than  that  period,  which  cannot  now  be  iai- 
**  peached.  And  whether  or  not  die  Crown  could  have  impeached  bis 
**  tide,  he  has  now  held  the  estate  under  a  title  not  defeased  for  above 
"  forty  days.**    The  other  Judges  assented. — Order  confirmed. 

(1)  Qusere,  if  a  woman  should  marry  an  inhabitant  settled  in  the 
parish,  or  an  estate  should  come  to  a  person  so  rending,  by  act  of  lav, 
arc  they  prevented  from  acquiring  settlements  by  reason  of  this  clause; 
or  are  they  excepted  from  its  operation  as  not  being  ^  acts  done  by  the 
'*  poor  person  ?' 
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CHAP.  XXVIIL 
Of  the  several  Situations  in  which  Persons  are  irremooaUe. 

The  18&14Car.IL  c.l2.  enabled  parish  officers  to  i3&i4Car.5i. 
remove  all  persons  not  settled  in  their  parish,  and  en-  ^*^^' 
deayouring  to  settle  themselves,  and  likely  to  become 
chargeable  there,  to  the  place  of  their  last  \effl  settle- 
ment. (1)  Besides  the  exceptions  expressly  made  in  the 
statute,  some  peculiar  cases  were  considered,  as  not  being 
within  its  policy  or  purview,  so  as  to  render  persons  in 
such  situations  removable  under  the  act.  The  humanity  of 
the  lq;islature  had  introduced  several  subsequent  exemp- 
tions from  the  general  law,  by  rendering  persons  irremov- 
able until  they  became  an  actual  charge  to  their  place 
of  residence,  of  which  the  principal  were  those  created  by 
laws  which  respect  certificates.  But  finally,  in  the  same 
anxious  spirit  to  alleviate  the  misfortunes  of  the  poor,  an 
act  was  passed,  SSOeo.III.  clOl.,  by  which  all  persons 
are  rendered  irremovable  until  actually  chargeable  to  the 
place  they  inhabit,  except  under  special  circumstances, 
which  will  be  noticed  more  particularly  in  considering 
the  provisions  of  that  statute. 

Prior  to  treating  of  the  law  of  removals  to  the  place 
of  settlement,  it  seems  proper  to  consider,  as  preliminary 
thereto,  1.  What  persons  are  irremovable  under  13  & 
14Car.II.,  although  actually  chargeable  to  the  place  they 
inhabit.  2.  The  laws  respecting  certificates.  S.  The 
eKct  and  operation  of  35Geo.IIL  clOl.  upon  this  par- 
ticular subject. 


(l)  Ante^VoLI.  chap.  xv. 
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Part  I.    Sect.  L 

Of  Persons  irremovable  under    1%  Sf  \^  Car.  II*  although 

actually  chargeable* 

Persontirre-  The  impediments  which  may  exist  to  prevent  the  re- 
movable, moval  of  those  who  apply  for  parish  relief  arc  of  two 
lit,  From  con-  kinds :  1st,  Where  the  removal  would  interfere  with  some 
necuon.           relationship  in  which  the  pauper  stands  towards  a  third 

person,  and  which  the  law  will  not  sufier  to  be  interrupted 
sd.  Want  of  without  such  person's  consent  2d,  Where  the  justices 
jurisdiction.      h^ve  no  jurisdiction. 

These  connec-      The  connections  which  prevent  removals  are  of  three 

H^Tsta^JL'd    ^^^^ '  ^^^  Husband  and  wife.    2d,  Children  within  the 

wife.  2d,Ma»-  age  of  nurture.      3d,  A  master  and  his  appreatiGe  or 

terandappn^n.  ^ 

tice,  or  servant.  *»^*'««**^ 

Married  wo-         If  a  married  woman  intrudes  into  a  parish,  apart  from 
movable  ** '®'  her  husband,  she  may  be  removed  to  the  place  of  his  set- 
tlement, if  he  has  one  (1);  and  if  he  have  none,  she  may 
be  sent  to  her  maiden  settlement.  (2) 

Cannot  sepa-  But  no  order  can  separate  husband  and  wife  against 
and  wife  ^^^^^  consent.  (3)    Where  a  wife  stands  in  need  of  parish 

relief,  the  husband  becomes  chargeable  from  his  inability 
to  maintain  her  whom  the  law  calls  upon  him  to  sup- 
port. (4)  If  he'  reside  with  her,  and  has  a  settlement, 
they  shall  be  removed  thither ;  or  if  the  woman  is  removed 

<1)  Rex  V.  Higher  Walton,  Burr.  S.  C.  169. 

(8)  Ante,  Vol.  I.  chap.zvii.  sect.]^  and  see  Rex  o.  Yspyttj,  4M.& 
S.  5S. 

(3)  St.  Michael's  in  Bath  v.  Nunny,  1  Str.  554.  Burr.  S.  C.  8 1 5.  Rex 
V.  Carleton,  Burr.  S.C.  813. 

(4)  Waltham  o.  Sparkes,  Skin.  SSS.  Comb.  991.  See  the  reasoning  of 
the  judges  in  Rex  v.  St.  Mary  Westport,  3  Term  Rep,  44.  Mr.  J.  Ashhnnt 
seems  to  extend  the  principle  even  to  the  case  of  a  grand&ther  and 
grandson.  '*  Here  the  relief  was  not  given,  (i.  e.  to  the  son  and  grandson) 
on  the  application  of  the  grandfather;  and  in  order  to  extend  the  con- 
sequences of  this  relief  to  him,  the  parish  should  have  first  called  upon 
him ;  when,  if  he  had  refused, alleging  his  inability,  it  might  perfai^  have 
been  tantamount  to  a  relief  of  the  grandfather.* 
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aloiie^  and  tbe  husband  is  living,  he  may  be  ^ent  after- 
wards to  his  &mily.  (2)  But  if  the  husband  is  a  foreigQer^ 
and  have  no  settkment,  the  wife  cannot  be  removed 
without  his  consent,  although  she  asks  a  temporary  relief^ 
because  the  husband  has  no  settlement  to  which  he  can  be 
sent;  and  he  and  his  wife  shall  not,  against  their  will, 
sofifer  such  a  temporary  divorce  from  each  other.  (2) 

Yet  in  such  a  case,  if  the  husband  and  wife  consent  to  Unless  bycon- 
her  removal  with  their  children  to  her  maiden  settlement,  *^^' 
an  order  to  that  effect  is  valid;  because  married  persons 
of  an  inferior  condition  in  life  must  frequently  separate,  for 
the  purpose  of  subsisting  by  their  labour :  there  is  neither 
public  nor  {mvate  injuiy  in  their  doing  so.  (3) 

As  every  thing  is  to  be  presumed  in  favour  of  an  order,  It  must  appear 
it  shall  not  be  intended  that  diey  are  thereby  separated,  ^^o^^  t^at 
unless  the  fiict  expressly  appears  on  the  face  of  the  order  it  separates 
itselt  (4)     A  separation  is  not  to  be  presumed  therefore,  *^»  ^^  *' " 
although  the  order  states  that  the  husband  was  examined 
at  the  time  of  making  it;  for  he  might  be  before  the 
magistrates,  without  residing  in  the  parish.  (5)     On  the 
contrary,  where  the  wife  is  removed  alone  to  the  place  of 
her  last  legal  settlement,  it  shall  be  intended  to  be  that  of 
her  husband  (6),  and  that  ke  is  at  the  place  where  he  is 
I^ally  settled.  (7) 

2.  Upon  the  same  principle,  children  within  the  age  of  s.  Children, 
nurture,  cannot  be  removed  from  their  parents,  whether 
Intimate  (8)  or  otherwise.  (9) 

(1)  Per  Lord  Mansfield  C.  J.,  Alton  v,  Bltham. 
(s)  Rezp.Carleton,  ante,  154.  (3). 

(3)  Rex  v.Elthaniy  5  East,  lis.    See  also  Rex  v,  Hooe,  4  East,  103. 
But  see  the  opinion  of  the  judges.  Rex  v.  Leeds,  4  B.&  A.  498.  post. 

(4)  St.  Michael's,  Bath,«.  Nunny,ante,  154.(3). 

(5)  Rexv.Eltham,  supra,  (3). 

(€)  Rex  V.  Higher  Walton,  Burr.  S.  C.  132.    ante,  154.  (l).    Rex  v. 
Chcshunt,  Doug.  46.   Cald.  4S. 

(7)  Rex  o.  Ironacton,  Burr.  S.  C.  153. 

(8)  Rex  V.  Cuckfield,  Burr.  S.  C.  290.,  that  they  roust  be  removed  with 
the  mother  to  her  settlement.    See  Wangford  v.  Brandon,  Carth.  449. 

(9)  Rex  p.  Hemlington,  Cald.  6.  post. 


1 50  Of  Persons  irremooabk  aliAougk  admUg  chargeaUe* 

3d,  Master  1^  remaining  connection,    which  the  law  does  not 

tto^^ren-      guflfer  to  be  broken,  is  that  of  a  master  and  servant,  or 

apprentices,  for  they  stand  upon  a  similar  footing :  these 
contracts  cannot  be  dissolved,  or  the  parties  separated 
against  their  consent  (1),  or  for  some  reasonable  cause.  (2) 
But  if  the  master  is  unable  to  maintain  them,  and  is  bound 
to  do  so  by  the  terms  of  his  contract,  it  is,  perhaps,  a  suf- 
ficient ground  to  deem  him  chargeable,  and  to  remove  him 
as  such.  (3)     A  case  occurs,  however,  in  the  last  section, 

(1)  Ante,  Vol.  I.  Rex  v.  Ozleworth,  Burr.  S.  C.  30S.  Rex  v.  Alveley, 
post,  157.  n.  (l).  Qfuere  tamen^  whether  this  extended  further  than 
where  a  pauper  was  liable  to  be  removed  as  likely  to  beeome 
chargeable.  For  Lee  C.  J.  says,  '*  If  a  servant  should  become  chaigeabb 
to  a  parish,  I  think  he  may  be  removed."  Flttleworth  v.  Pulborougb, 
S  Const.  179.  P1.2S6. 

(2)  Rex  V.  Brampton,  Cald.  11.  ante,  Vol.1.  ch^.xx.  sect.iv. 
parti. 

(3)  See  Rex  v,  St.  Mary  Wes^rt,  3  Term  Rep.  44.  ante,  154.  (4). 
Such  cases  are  not  likely  to  occur.  But  it  seems  hard  upon  the  parish, 
if  they  have  neither  power  to  remove  the  indigent  apprentice  or  servant 
from  the  master,  nor  the  latter  with  the  servant  or  apprentice,  where  he 
is  unable  to  maintain  them,  or  else  to  withhold  relief  altogether,  if  they 
refuse  to  put  an  end  to  their  contract.  Something,  however,  may  de* 
pend  upon  the  nature  of  the  agreement  between  the  master  and  his 
servant,  or  apprentice.  For  a  master  is  not  in  all  cases  bound 
to  find  them  in  necessaries,  but  may  stipulate  that  they  shall  find  them- 
selves. See  Wennall  o.  Adney,  3  Bos.  &  Pull.  247.  as  to  servants.  Rex 
V.  Portsea,  ante.  Vol.  I.  Rex  v,  Walton  en  le  Dale,  ibid,  as  to  appren- 
tices. It  was  even  doubtful,  whether  a  master  could  be  compelled 
to  provide  for  a  parish  apprentice  prior  to  8&9Wiil.III.  c.30.  8.9. 
See  the  opinion  of  Lord  Kenyon  C.  J.,  Rex  v.  Leighton,  ante,  VoLI. 
But  the  master's  inability,  where  he  is  under  a  \effl  obligation  to  pro- 
vide for  his  apprentice,  is  a  good  ground  to  ducharge  the  indentures,  and 
also  a  contract  of  hiring  where  the  justice  has  jurisdibtion.  It  was  ruled 
by  Lord  Kenyon,  that  if  a  servant,  living  under  the  roof  of  his  master, 
falls  sick,  the  master  is  liable  for  medicines  provided  for  the  servant. 
Scarmen  o.  Castell,  1.  Espin.  Ni.  Pri.  Cas.  270.  And  Lord  Eldon  C.J. 
seemed  of  the  same  opinion,  provided  the  servant's  illness  has  not  been 
the  consequence  of  his  own  misconduct  or  debauchery.  Simmons  «. 
Wilmot,  5  Espin.  Ni.  Pri.  Cas.  91.  But  it  has  been  since  determined, 
that  the  master  is  not  liable,  upon  an  implied  promise,  to  pay  for  medical 
assistance,  afforded  to  a  servant,  to  whom  he  had  agreed  to  give  yeariy 
wages  and  victuals,  who  had  broken  his  arm,  and  was  carried  to  the 
servant's  mother's  house,  where  he  was  cured;  and  the  doctrine  in  Scar'> 
man  v.  Castell  was  questioned  by  the  court.  Wennall  v,  Adney,  3  Bos.  ft 
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which  shows  that  a  servant,  although  chargeable  to  the 
parish,  in  the  legal  sense  of  the  word,  was  held  not  remov- 
able against  her  master's  consent,  pending  the  contract  of 
service.  (1) 

Bat  if  a  servant  be  well  settled  in  the  parish,  and  the 
master  is  removable,  it  is  said  that  the  former  cannot  be 
removed  with  him,  under  4S  Eliz.  (2) 

The  second  case  in  which  magistrates  are  unable  to  re*  sd^Magistnitet* 

move,  arises  from  a  deficiency  of  jurisdiction.  wantjurisdic- 

•^       •^  tion  to  remove. 

1st,   Persons  residing  upon  their  own  estate,   howso-  ist.  Persons 
ever  acquired,    or  whatever  the  value,   though  actuaUy  J^eir^^n* 
chargeable.       For  13  &  14  Car.  11.   gave    no    power    to  estate,  al- 
remove  persons  living  upon  their  own  estates,   and  the  qq^  t^   "" 
9  Geo.  I.   does  not  enable  the  justices  to  remove  them, 
bat  only  declares,  that  "  no  person  shall  be  deemed  to 
acquire  a  settlement  in  any  parish,  by  virtue  of  any  es- 
tate or  interest  in  such  parish,    whereof  tlie  consider- 
ation doth  not  amount  to   80/.  &c«  Jer  any  further  or 
longer  time  than  such  person  shall  inhabit  in  such  estatcj'* 
and  shall  then  be  liable  to  be  removed,  &C  (S) 

But  the  party  must  have  a  legal,  or,  at  least,  an  equitable  Dower  must 
estate  within  the  parish,  to  be  thereby  rendered  irremovable.  ^  assigned. 
A  widow  who  is  entitled  to  dower,  if  it  has  not  been  as- 
signed to  her,  has  no  right  to  reside  where  the  estate  is 
situated,  and  may  be  removed  if  chargeable.  (4) 


Pall.  247.  It  had  been  likewise  determined,  that  where  a  yearly  ser^rant 
broke  his  limb  by  a  fall  from  the  shafts  of  his  master's  waggon,  the 
master  was  not  liable  to  the  parish  for  the  expence  of  supporting  and 
caring  him.  Newby  v.  Wiltshire,  Cald.  5S7.  2  Espin.  Ni.  Pri.  Cas.  752. 
See  post,  title  Maintenance  of  casual  Poor. 

(1)  Rex  V,  Alveley,  ante,  156.  (l). 

(8)  Comb.  478.   14  Vin.  Abr.  459. 

{s)  Rex  i;.Martley,  5East,  40.  See  Rex  v.Dunchurch,  Biur.S.C.  55H. 

(4)  Rex  V.  Northweald  Bassett,  HU.  Sitt.  5  Geo.  4.  B.&C.  MSS. 
See  ante. 
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Also  a  person  is  not  irrettKy^able  from-  a  mere  loeal 
priyilege  or  franchise^  to  which  he  is  entitled  as  a  (bee^ 
iiian.(l) 

sd,  Family  2d.  A  maa's  wife  and  fiunily,  resident  upon  his  or  her 

n^^ofi^  estate  (2),  or  upon  a  tenement  of  the  value  of  KM.  per 
per  ann.  value,  annum^  notwithstanding  the  husband  dwells  elsewhere,  can- 
dwdh  d^^  not  be  removed.  For  although  the  wife  camiot  acquire  a 
where.  settlement  during  his  life  (3),  yet  not  only  the  husband,  but 

his  wife  and  femily,  are  irremovable  in  such  a  situation, 
because  they  do  not  ^  come  to  settle  in  a  tenement  under 
the  yearly  value  of  10/."  (4*) 

Otherwise  if  But  where  a  person  occupies  a  tenement  under  the  yearly 
j^      ^  ^     value  of  10/.,  he  is  removable,  if  chargeable,  although  he 

pay  bond  Jide  10/.  a  year  for  it  under  a  yearly  agree- 
ment (5) 

3d,  Penons  in  Sd.  Persons  bom  in  extranparochial  places,  for  which 
®?^^j"^      no  overseers  are  appointed,  cannot  be  sent  thither  as  to 

their  place  of  settlement;  nor  can  the  poor  who  reside 
there  be  removed ;  for  neither  the  43  E^liz.  nor  13  & 
14  Car.  II.  extend  to  these  places,  or  give  the  justices 
any  jurisdiction  over  them.  (6)  But  if  the  place  is  a  vill 
or  township,  so  as  to  admit  of  having  overseers,  the  ma- 
gistrates should  first  appoint  them,  and  then  make  their 
order.  (7) 

t^tlSd'**'^       When  a  district  is  newly  created  into  a  township  by  a 

local  act,  which  before  was  neither  in  any  parish  or  town- 

(1)  Rex  1^  Warkworth,  East,  5S  Geo.111.  Maule  &  Selw.  M.  S. 

(2)  Per  Lee  J.  Berkhamstead  v.  St.  Mary,  Northchurcb^  2  fiott,  SJ. 
PI.  56.  and  see  Rex  o.  Aythorp  Rooding,  Burr.  S.  C.  412. 

(3)  See  ante,  Vol.  I.  chap.  xvii. 

(4)  Rex  V.  Leeds,  Burr.S.  C.  524.    sBott,  143.   Pl.187. 

(5)  Rex  V.  Ampthill.  Sittings  after  Easter  Term,  5  Geo  JV.    B.  &  C. 
MSS.  See  the  case  at  length,  post. 

(6)  Bridewell  v.Clerkenwdl,sSalk.  486.  Dean«.  Linton,  2  Salk. 487. 
Rex  V,  Tamworth,  Cald.  28. 

(7)  Ante,  Vol.  L  16. 
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ship,  it  is  not  without  express  words  of  enactment,  to  be 
considered  with  regard  to  setdements  and  removals,  as  if 
it  had  formerly  been  a  parish  or  township,  but  only  as  be- 
coming so  irom  the  time  of  its  creation  under  the  act,  and 
as  if  it  had  formerly  been  uninhabited.  For,  among  other 
inconyeniences,  the  new  power  of  removal  would  not  be 
likely  to  aSbrd  a  relief  commensurate  to  the  new  burden ; 
and  the  former  want  of  the  power  of  removal  might  have 
the  efiect  of  charging  this  new  township  with  the  mainte- 
nance of  persons  under  circumstances,  in  which,  if  the  dis- 
trict had  been  previously  a  township,  the  inhabitants  might 
have  taken  care  to  prevent  the  burden  from  £Edling  upon 
them,  as  by  the  removal  of  unmarried  pregnant  women,  or 
of  persons  coming  to  settle  on  tenements  under  10/.  a  year, 
especially  before  the  statute  35  Geo.  III.  clOl.  (1) 

So,  also,  it  has  been  decided,  that  where,  from  local  cir-  TowDship  d»- 
cumstances  and  changes,  the  last  place  of  settlement  has  ^'^^y^* 
ceased  to  exist  as  a  township  and  to  maintain  its  poor, 
persons  previously  settled  there  become  casual  poor,  and 
cannot  be  removed  to  the  parish  or  township  in  which  they 
had  been  before  settled. 

The  pauper,  J.  6.,  being  a  settled  inhabitant  of  the 
township  of  S.  about  twenty  years  ago,  acquired  a  subse- 
quent settlement  in  the  parish  of  G.^  in  the  parish  of  St. 
Mary,  &c.  in  Chester,  in  which  parish  there  are  several 
townships,  each  separately  maintaining  its  own  poor.  At 
the  time  the  pauper  obtained  a  settlement  in  G.,  it  was  a 
township,  having  overseers,  and  maintaining  its  own  poor, 
which  continued  to  be  the  case  until  about  ten  years  ago, 
when  all  the  houses  in  the  township  were  taken  down  for 

(1)  Rex  9.  Oakmere,  5  B.  &  A.  775.  The  case  arose  upon  the  local 
act  53  Geo.  HI.  for  enclosing  the  forest  of  Delamere ;  and  die  immediate 
question  W8«,  whether  an  ille^timate  pauper  bom  in  part  of  it,  called 
Oakmere,  thereby  created  a  township,  bat  before  it  was  so  made,  was  re* 
movable  thither,  as  to  his  birth  settlement,  which  he  would  have  been 
if  O.  had  been  immemorially  a  vill,  althou^  oveiHeers  had  never  been 
appointed  for  it  until  after  he  was  bom.  . 


1 60  Of  Persons  irremovable  aUhougk  itcHiolfy  eiargeabk. 

the  purpose  of  enlarging  Chester  Castle.    There  are  now 
no  buUdings  in  the  township  of  G.,  except  part  of  the 
courts  of  the  county,  and  some  barracks  and  other  build- 
ings belonging  to  the  barrack  board.     No  overseers  have 
been  appointed  for  the  township  of  6.  for  the  last  ten  years ; 
and  there  is  no  place  within  the  township  inhabited  by  per- 
sons capable  of  being  appointed  overseers.     The  pauper 
was  removed  to  S.,  the  place  of  his  antecedent  settlement; 
but  after  argument,  Abbott  C.  J.  said,  The  authority  of 
magistrates  to  remove  paupers,  exists  only  and  is  derived 
from  the  express  provisions  of  an  act  of  parliament  ( 1 } ;  and 
in  a  new  case,  the  best  mode  for  the  court  is  to  form  their 
judgment  on  the  very  words  of  the  act.     There  may  be 
many  cases,  where  a  pauper  having  no  settlement  in  the 
place  where  he  may  happen  to  be,  may  still  not  be  remov- 
able from  it ;  either  because  he  has  no  settlement  at  all,  or 
because  the  parish  officers  are  not  enabled  to  discov^  the 
place  of  his  settlement     The  words  of  the  act  are,  that 
any  two  justices  of  the  peace,  may,  by  their  warrant,  re- 
move and  convey  persons  likely  to  be  chargeable  to  the 
parish  where  he  or  they  were  last  legally  settled.     It  is, 
therefore,  enough  for  the  court,  in  deciding  this  case,  to  say, 
that  Saighton  is  not  the  parish  where  the  pauper  was  l^ally 
settled,  inasmuch  as  he  appears  to  have  acquired  a  settle- 
ment in  O.,  by  which  the  former  settlement  was  extin- 
guished.    The  justices,  therrfore,  in  this  case,   had  no 
authbrity  to  remove  the  pauper;  and  the  sessions  have  done 
wrong  in  confirming  their  order.  (2) 

4th,  Persons         4th.  This  rule  seems,  upon  the  same  principle,  to  apply 
^^^        ^  to  the  case  of  persons  bom  out  of  England  or  Wales,  and 

not  having  gained  a  legal  settlement  there  (S),  as  well  as  to 

all  other  casual  poor. 

(1)  Qtutre  iamen.    See  ante.  Vol.  I.  chap.  xv.  and  post. 

(3)  Rex  V.  Sdghton  on  the  Hill.  2  B.&  A.  163. 

(S)  See  Conrad's  case,  Comb.  387*  Poor's  Sett.  387.  called  Cowred's 
case,  3  Bott,  21.  PI.  57.  But  an  exception  has  been  made  with  respect 
to  the  Irish  and  Scotch  poor,  by  59  Geo.  III.  c.  13.  As  to  which,  see 
post. 
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A  day-labourer  setded  in  L  was  employed  to  drive  tf 
load  of  hay  from  thence  to  B.,  and  return  with  a  load  of 
muck;  in  loading  the  muck,  he  fell,  and  broke  his  leg, 
and  it  was  held,  '*  that  an  order  for  removing  him  was  ill ; 
for  no  person  is  removeable  from  the  parish  where  he  is, 
but  by  positive  statute.  The  IS  &  14  Car.  II.  c.  12.  (the 
statute  which  confers  the  power  of  removing,)  after  re- 
citing, that  poor  people  endeavour  to  settle  themselves  in 
those  parishes  where  there  is  the  best  stock,  &c.;  and 
when  they  have  consumed  it,  then  to  another  parish,  &c. 
says,  diat  it  shall  be  lawful,  on  complaint  of  the  parish 
officers,  within  forty  days  after  any  such  person  comity  so 
to  settle  as  aforesaidj  in  any  tenement  under  the  yearly  value 
of  IdLj  for  any  two  justices  of  the  peace  of  the  division 
where  any  person  likely  to  be  chargeable  to  the  parish  shall 
come  to  inhabit^  by  their  warrant  to  remove  him  to  the  place 
of  his  last  I^;al  settlement  The  expression  *^  coming  to 
settle*'  denotes  that  the  party  comes  anifno  morandi  or 
manendi :  it  may  be  for  a  temporary  purpose,  but  still  it 
must  be  understood  that  he  comes  to  settle  there.  How 
can  it  be  sud  that  the  pauper  went  into  this  parish  animo 
morandi  at  all?  He  went  into  the  town  with  a  cart  of 
hay,  which  he  was  to  dispose  oi^  and  return  with  a  load  of 
muck.  How  then  can  it  be  said  that  he  went  there  to 
settle?  (1) 

• 
The  court  were  likewise  of  opinion  that  the  power  ofssQ.llL 

removal  was  not  in  anywise  enlarged,  so  as  to  esctend  to  ^'^^^' 
this  case,  by  35  Geo.  III.  c.  101. ;  for  that  act  meant  to 
provide,  that  persons  who  by  law  were  before  removeable  if 
likdy  to  become  cbaigeable,  should  not  be  removed  till 
actually  so;  and  to  make  provision  for  suspending  the 
order  of  removal  when  made,  in  case  of  sickness  and  in- 
firmity; and  that  the  expences  incurred  in  the  care  and 
mamtenanoe  of  the  persons  between  the  order  to  remove 


(1)  P^  Lord  EUenborougfa  C.  J.   Rex  «.  St  James,  in  Bury  St.fid^ 
■modi,  10  Bast,  S5. 

VOL.  If.  U 
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and  the  actual  removal  of  them,  should  be  defrayed  l^the 
parish  te  which  they  should  be  found  to  belong.  (1) 

Casaal  poor  The  pauper  was  sent  with  his  master's  team  &r  coals,  and 

from  accident.  ^  ^j^^  ^^^  ^^  thrown  down  by  the  horses  in  the  parish  of 

B.,  and  his  thigh  fractured.  A  person  passing  by  took  him 
to  an  inn  in  the  parish  of  L.,  where  he  was  taken  care  of 
fcr  fourteen  weeks,  until  cured.  Immediately  after  he  was 
taken  to  L.,  the  overseers  of  that  parish  obtained  an  order 
for  removing  him  to  the  place  of  his  settlement,  whic^ 
was  suspended  at  the  same  time,  and  seven  months  after,  an 
order  for  the  charges  incurred  by  L.  was  afterwards  made 
under  S5Geo.IlI.c.l01.  But  the  sessions  and  the  Court 
of  King^s  Bench  were  of  opinion,  that  the  pauper  was 
under  circumstances  irremovablci  and  quashed  the  justices' 
order.  For  per  Abbott  C.  J.  The  case  is  not  materially 
distinguishable  from  Rex  v.  St.  James's,  Buiy  St.  £d» 
munds  (2),  and  Rex  v.  Birmingham  (3)  is  not  at  variance 
with  that  authori^.  But  if  it  was  necessary  to  decide  between 
them  as  conflicting  authorities,  I  should  adhere  to  the 
opinion  of  the  court  in  Rex  v.  St  James's,  in  Bury  St 
Edmunds;  for  the  statute  13&14C.IL  cl2.  only  gave 
a  power  of  removal  of  those  paupers  who  were  coming  to 
settle.  Qnt  it  cannot  be  said  that,  this  pauper  was  coming 
to  settle  in  the  parish  of  L.  Nor  does  35  Geo.IIIk  ciIOI. 
make  any  difierence;  for  previous  to  that  act  a  pauper 
un^er  these  circumstances  could  not  have  been  removed ; 
and  that  act  only  rq^ulated  the  powers  of  removal,  sjiready 
existing,  but  did  not  give  any  new  power  to  the.  magistrates 
for  removing  paupers  who  were  irremovable  before.  (4) 

RuiperremoT-      A  pauper  renting  a  house  and  residing  at  I.,  from  which 


(1)  Per  Lord  EUeaborpugh  C.  J.  Rex  v.  St. Jridci,  in  Buiy  St,  Ed* 
mind's,  10  East,  25.  and  tee  post.  sect.  8.  and  cbap.  S4.  sect.  1,9.  and  4. 
The  same  point  was  ruled,  in  Rex  t^.Thatcham,  M.  49  Geo.  m.  in  a  case 
nearly  alike  in  circumstances.  I  o  East's  note.  Index,  title  Poor,BeinovaL 

(9)  Ante,  161.(1.) 

(3)  Ibid. 

(4)  Rex  r.  St.  Lawrence,  Uidlotr,  4  B.  &  A.  600. 
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pftrish  sEe  occaaionally  reoeiTed  relief  upon  applying  as  ing  from  A.  to 

usual  for  relief  was  refused,  and  desired  by  the  oflBcers  to  ^^^  f^ji^f 

go  into  F«,  in  wbidi  parish  some  of  her  husband's  relations  remoTable. 

had  resided ;  and  upon  doing  so  she  was,  by  the  officers 

of  F^  refused  rdief,  and  sent  back  to  I.,  when  it  was 

agun  denied  her,  and  she  was  desired  to  apply  once  mor^ 

to  F.)  but  expressing  her  unwillingness  to  do  so,  one  of 

the  overseers  took  her  to  F.  without  any  order  of  removal, 

the  officers  of  which   latter  parish    relieved    her,   and 

threatened  to  send  her  to  prison  if  she  returned  to  I. 

The  pauper  was  desirous  of  returning  to  her  house  at  L, 

bat  owing  to  the  threats  of  the  officers  of  F.,  she  remained 

there  eight  or  ten  days,  when  she  was  removed  from 

thence  to  B.     It  was  contended  that  the  pauper  was  not  a 

proper  subgect  of  the  laws  of  removal  because  she  did  not 

go  into  F.  to  setde  or  inhabit,  but  was  compelled  to  be 

there  by  a  species  of  duress  of  the  parish  officers  them* 

selves.     But  the  court  were  of  opinion  that  this  temporary 

relief  being  necessary  to  prevent  her  from  starving,  she 

was  liable  to  be  removed  from  either  F.  or  I.  to  her 

proper  parish.  (1) 

Part  II.    Sect.  I. 
€)f  the  Statutes  respecting  Certificates. 

The  statutes  upon  which  the  law  of  certificates  depend  Statutes  is  ft 
are,  1st,  13&14CarJI.  c.l2.  s.S.  which  relate  principfiUy  I'^Ctfll* 
to  certificates  given  to  poor  and  able-bodied  persons  re*    *    *     * 
nMiying  occasionally  from  theur  places  of  inhabiting,   to 
procore  work;  and  is  granted  by  the  minister  of  the  pariah^ 
one  churchwarden,  and  one  overseer.     Sd,  8  &  9  W.  IIL 
cSO.  9&  10W.IIL  ell.  12 Anne,  clB.  s.fi.  and  S  Geo.IL 
c-29.  s.8,9.  (2) 

The  object  of  8&9Will.IIL  cSO.  was  to  enable  the  O^ctofsft 
poor  to  remove  with  fiicility  from  theur  pUces  of  settle-  » wJII.cso- 
ment,  and  become  inhabitants  of  pther  parishes,  that  they 


(1)  IUx«.  Biniiiiigfaani,Trin.  51  Geo.  IIL  14  East,  S51. 
(9)  For  these  ttatatei,  see  Vol.  IIL 
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Of  Cctiificutfs. 


Applied  ooiy 
to  the  natural 

12  Ann.  c.  18. 
applied  to  ap- 
prentices and 
lenrantsi 

Protection  of 


might  gain  a  livelihood  without  being  a  burthen  there*  It 
makes  those  who  reside  under  certificates  irremovaUey 
until  actually  chargeable,  and  in  return  prohibits  then 
from  acquiring  setdements  while  they  dwell  under  its 
protection,  ^*  unless  he  or  they  shall  really  and  bandjSde 
take  a  lease  of  a  tenement  of  the  Talue  of  lOL  or  shall 
execute  some  annual  office  in  such  parish,  beung  legally 
placed  in  such  office." 

But  this  statute  applied  only  to  persons  mentioned  in 
the  certificate,  and  those  who  could  claim  settlements  firom 
them  as  natural  parts  of  their  family.  The  12  Anne, 
C.18.  S.2.  wat  passed,  therefore,  to  prohibit  iqpprentices  and 
servants  of  certificated  persons  from  acquiring  setdements 
at  such.  (I) 


gain  settle- 
ment»  co-ex- 
tensive. 


The  general  principle  of  this  law  is,  that  the  certificate's 
inabili^^o"*  protection  and  party's  inability  to  acquire  a  settlement  are 
'  '  CD-extensive.  As  it  obliges  a  parish  to  receive  a  person  to 
whom  the  certificate  is  granted,  together  with  his  family,  it 
holds  out  in  returir  an  indemnity  to  the  parish  receiving 
them,  that  neither  he  nor  any  ^  his  family  that  then  is,  or 
thereafter  shall  be,  shall,  while  they  continue  such,  bring 
any  burthen  upon  it.  (2) 

Those  who  reside  under  a  certificate  therefore  carniot 
acquire  settlements,  exeept  by  the  methods  prescribed  in 
the  9  &  10  W.  III.  ell.  (3)  But  if  unprotected  by  it, 
they  may  do  so  in  the  same  manner  as  any  other  person. 
For  wherever  a  certificate  is  not  conclusive  upon  the 
parish  grantmg  it  to  receive  the  party  back  again,  it  does  net 
prevent  him  from  acquiring  a  settlement  irhere  he  residef»(4) 


(I).  See  the  opinion  of  Lord  Kenyon  C.  J.,  Rex*v.  Hinkley,  4  Tenn 
Rep.  57 1 . ;  and  of  Lord  EUenborougb  C.  J.,  Rex  o.  Mortlake*  6  East,  397. 

post,  (2). 

(s)  See  the  opinion  of  Grose  J.,  Rexo.  Hampton,  5  Term  Rep.  S6€.; 
of  Lawrence  i.  Rex  v.  Mortlahe,  6  East,  597. 
(9)  Post,  158. 
(4)  Per  Lawrence  J.,  Rex  v.  Stornngton,  7  Term  Rep.  155.  post, 

176.(1). 
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The  subject,  therefore,  may  be  divided  into  the  follow-  Division  of 
iDg  heads :  1st,  The  form  of  the  certificate  and  its  delivery.  *"  ^^ 
"Sd,  To  whom  it  extends.     Sd,  Its  eflfect     4th,  Its  con- 
tiniiaooe  and  determination. 


Part  II.     Sect.  II.    . 

Of  the  Farm  and  Delivery  of  a  Certificate. 

The  churchwardens  and  oyerse^^  of  a  parish  may  grant  Certificatei,to 
certificates,  not  only  to  able-bodied  persons  to  enable  whomgranted. 
them  to  acquire  a  livelihood,  but  likewise  to  the  poor 
and  impotent  for  particular  purposes ;  as  to  protect  them 
daring  residence  in  their  work-house  erected  in  ano- 
ther parish,  for  maintenance  (1) ;  or  in  an  hospital  for 
core.  (2)     They  cannot  be  compelled  to  grant  one  in  any  Cannot  be 

case.  (S)     But  when  granted,   the  following  forms  are  compelled  to 

«  .  flTBm  one* 

required  by  statute. 

By  8  &  9  W.  III.  c.  30.  Form  of  ccrti- 

.   ficate  under 

1st,  It  must  be  under  the  hands  and  seals  of  the  major  ^  ^  Under 

part  of  the  churchwardens  and  overseers  of  the  parish,  hand  and  soil 

township,  or  place,  if  it  has  churchwardens;    or  under  ^^^^Y^^Vl% 

those  of  the'  overseers,  if  there  are  none.     2d,  It  must 

be  attested  by  two  or  more  credible  witnesses.     Sd,  It 

must  be   allowed  o^    and  subscribed  by  two  or  more 

jusdces,  within  whose  jurisdiction  the  parish  or  place  which 

grants  it  lies. 

One  object  of  3  Geo.  II.  c  29.  s.  8.  was  to  facilitate  the  Form  of  at- 
mode  of  proving  certificates  (4),  and  it  requires,  in  addition,  J^SJji""^^ 

S.8. 

(1)  Rex  o.  St.  Peter's  and  St,  Paul's,  in  Bath,  Cald.  213. 

(9)  Dub.  per  Foster  J.,  tSt  George  v.  St  Olave's,  SouthwariL,  Burr. 

S.C.  805. 

(s)  Rex  V.  St  Ives^  Sess.  Gas.  1 53.,  where  a  motion  for  a  mandamus  to 
a  parish  to  grant  a  certificate  was  rejected,  as  a  strange  attempt. 

(4)  Per  Ashhorst  J.  S  Term  Rep.  466. 
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4di,  that  the  witnesses,  or  6ne  of  them,  who  attest  the 
the  execution  of  the  certificate,  shall  make  oa£b  before  the 
justices  who  are  to  allow  it,  that  he  or  they  saw  those 
parish  officers,  whose  names  and  seals  are  affixed,  sev^nlly 
sign  and  seal  it  5th,  The  justices  are  also  to  certify  that 
such  oath  was  made  before  them ;  and  every  certificate  so 
allowed,  and  the  oath  of  the  execution  so  certified,  shall  be 
taken  and  allowed  in  all  courts  as  fiiUy  proved,  and  shall 
be  received  in  evidence,  without  fiirther  proof. 

Must  not  only  The  certificate  must,  therefore,  be  signed  and  sealed 
be  figiiedy  but  \m  a  sufficient  number  of  parish  officers.  And  it  must 
jority.  be  distmctly  sealed,  as  well  as  signed,  by  each.     A  cer- 

tificate regular  in  other  respects,  being  signed  by  two 
churchwardens  and  one  overseer,  but  bearing  only  two 
seals  (1),  was  held  not  to  be  a  legal  and  vaUd  certificate 
tinder  8  &  9  W.  III.  t.  SO.  Lord  EUenborough,  in  de- 
livering the  judgment  of  the  court,  said,  ^  In  ocmsidering 
how  idx  the  cases  of  deeds  are  applicable  to  the  present,  it 
.  is  to  be  recollected  that  in  those  cases  the  parties  alone 
under  whose  authority  the  deeds  were  executed,  are  bound 
by  them.  But  the  present  is  the  case  of  the  executioa  of 
a  power  which  binds  and  operates  upon  other  persons  at 
their  peril,  and  subjects  them  to  indictments  as  for  crimes, 
in  case  of  their  disobedience  to  the  poWer,  if  it  be  duly 
executed.  In  the  execution  of  powers  all  the  circumstances 
required  by  the  creation  of  the  power,  however  unessoitial 
and  otherwise  unimportant,  must  be  observed,  and  can 
only  be  satisfied  by  a  strictly  literal  and  precise  perform- 
ance.. (2)  In  the  present  case,  where  an  act  is  to  be  under 
the  hands  and  seals  of  the  three,  a  mere  virtual  sealing  by 
any  of  the  three  appears  to  us  not  suffident,  but  it  oo^t 
to  be  under  the  actual  distinct  seal  of  each^  that  is  to  say, 


(1)  One  seal  was  opponte  to  the  two  first  names,  and  the  other  nal 
opposite  to  the  kst ;  no  trace  of  any  other  seal  appeared  on  the  instre- 
ment,  and  the  certificate  was  above  thirty  years  M, 

(S)  See  Hawkins  v.  Kemp,  3  Eia»t,  446. 
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under  a  distinct  and  several  sealed  impression  adopted  by 
each  of  the  parties.  (1) 

Ist,  Of  signing  certificates  in  parishes  and  townships^ 
having  churchwardens. 

The  statute  of  King  William  had  expressly  given  the 
power  of  granting  certificates  to  the  churchwardens  and 
overseers  jointly,  or  the  major  part  of  them ;  and  in  case 
there  were  no  churchwardens,  it  gave  the  same  power  to 
the  overseers  alone,  of  whom  there  must  have  been  at  least 
two;  but  in  no  event  did  it  give  this  authority  to  the  church^ 
wardens  without  the  overseers.  (2) 

The  point,  whether  a  majori^,  both  of  churchwardens 
and  overseers,  were  necessary  to  sign  a  certificate,  had  not 
been  expressly  decided.     But  ft  was  held  that  unless  it  was 
signed  and  sealed  by  a  majority  of  the  aggregate  body,  i^ 
was  altogether  void.  (3)     Thus  a  certificate  executed  by  Certiiicste  by 
two  churchwardens  and  two  overseers  of  a  parish,  where  ^^^I^""*  ^ 
there  were  six  of  the  former  and  four  of  the  latter,  was  two  ovcrisew». 
held  void. (4)  where  six churchwardensand four  overseers^,  void^ 

Certificates  must  also  under  that  act  be  signed  by  a  majo-  Majority  of 
rity  of  parish  officers  being  such  dejure;  where.a  parish  had  office"*'^/"*'** 
four  churchwardens  and  eight  overseers,  the  certificate  was 
invalid,   as  it  would  be  impossible  to  distinguish  which 
four  of  the  eight  overseers  were  legally  appointed.  (5) 

( 1)  Rex  r.  Austrey,  E.  T,  1 8 1 7.  Maule  &  Selw.  MSS.  1  Phil.  Ev.  453. 

(S)  Per  Lawrence  J.,  Rex  v.  St  Margaret's,  Leicester,  8  Eas^,S54. 

(5)  It  seems  as  if  a  majority  of  both  were  necessary ;  see  the  opinion 
of  Lord  Ellenboroogh  C.  J.,  Rex  v.  St.  Mai^iret's,  Leicester^ post,  1 68.  S. 
Yet  see  the  opinion  of  Lord  Kenyon  C.  J.,  Rex  «.  Beesteo,  sTerm  Rep. 
952.  post,  chap.xxxiii.  s.3.  and  5lGeo.IIL  c.so.  post,  168.  In  the 
resolutions  attributed  to  the  judges,  temp.  Eliz.,  the  words  are  yvf^y 
general.  If  there  be  but  one  churchwarden  in  the  parish,  be  sufficeth 
with  the  other  four  overseers.  Lamb,  Duties  of  Constables,  4th  ed.  1 604. 

(4)  Rex  V.  Tarn  worth.  Burr.  S.  C.  770.  So  a  certificate  under  the 
hands  and  seals  of  one  churchwarden,  and  one  overseer  of  a  parish, 
having  two  overseers,  and  four  churchwardens,  was  held  void.  Rex  v. 
Margam,  i  Term  Rep.  775. 

(5)  See  Rex  9.  Wymondham,  6  Term  Rep.  552.,  as  explained  by  Law- 
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By  one  It  W9S  likewise  adjudged  that  a  certificate  signed  by  two 

and'onrover-   churchwardens,   one  of  whom,  was   ako  appointed   scrfc 
seer  bad.  overseer  in  the  same  year,  was  a  nullity.     For  by  Lord 

Ellenborough  C;J.  the  certificate  act  8  &  9  W.III.  c.SO. 
requires  that  a  certificate  shall  be  granted  under  the  hands 
and  seals  of  the  churchwardens  and  overseers  of  the 
parish,  or  the  major  part  of  them.  How  then  can  we 
say  tliat  what  is  directed  to  be  done  by  two  overseers  at 
least,  joined  to  the  churchwardens,  or  the  major  part 
of  them,  can  be  done  by  one  overseer  and  one  church- 
warden only,  or  by  two  churchwardens,  one  of  whom  acted 
in  the  double  character  of  churchwarden  and  overseer?  (1) 

Judges  have  inclined  as  much  as  possible  to  support 
such  certificates  by  strong  intendments.  A  parish  oer. 
tificate  granted  21  May,  1761,  by  ^*A,  the  only  church- 
warden,  and  B,  the  onli/  overseer  of  the  parish  of  C,**  was 
held  good.  For  it  may  be  intended  in  favour  of  such  an 
instrument,  that  by  custom  there  was  only  one  church- 
warden, and  that  one  of  the  original  overseers  having  died, 
the  certificate  was  granted  before  the  vacancy  was  filled 
up.(2) 

But  the  validity  of  certificates,  as  well  as  the  binding  of 
parish  iqpprentices,  (S)  being  much  afiected  in  small  parishes 
by  the  prior  determinations,  it  was  enacted  by  51  Geo.  III. 
C*80.  that  all  indentures  for  binding  parish  apprentices, 
and  all  certificates  of  the  settlements  of  poor  persons, 
theretofore  executed  and  signed  by  two  persons  only,  acting 
or  purporting  to  act  in  the  capacity  of  churchwardens  a& 
well  as  overseers,  and  all  such  indentures  and  certificates 
thereafter  so  signed,  shall  be  as  good,  valid,  and  effectual 
as  if  the  same  had  been  executed  and  signed  by  distinct 


rence  J.,  Hex  v.  Clifton,  2  East,  1 75.    The  fact.was  not  sufiiciently  stated 
by  the  sessions,  and  the  case  was  decided  upon  another  point. 

(1)  Rex  V,  St.  Mjirgaret's,  Lieicester,  BEast,3u2. 

(2)  Rex  V.  Catesby,  2  B.  &  C.814. 

(3)  See  Rex  v..  All  Saiuu,  Derby,  15  East,  145.  ante.  Vol.1,  diap.xxi. 
sect  2.  where  the  subject  is  treated  as  connected  with  parish  iiidentiiRs. 
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]iersons  as  churchwardens,  and  distinct  persons  as  over* 
of  the  poor  according  to  43  Eliz.  c«  2. 


By54GeoJII.  c.107.  s.l.  all  certificates  of  the  settlements  54G.3.  c.ioT. 
of  poor  persons  heretofore  signed  and  executed,  or  which  *'^' 
shall  hereafter  be  signed  by  a  person  or  persons  who,  at  the 
time  of  his  or  their  signing  and  executing  such  certificate, 
acted  as  churchwarden  or  churchwardens,  chapelwarden  or 
chapelwardens,  of  the  township,  hamlet,  or  chapelry,  granting 
such  certificate,  shall  be  taken  to  be  as  valid,  and  effectual, 
as  if  the  same  had  been  signed  and  executed  by  a  person 
or  persons  actually  sworn  into  the  ofiice  of  churchwarden 
or  chapelwarden  of  such  township,  hamlet,  or  chapelry: 
Provided  always,  that  such  person  or  persons  shall  have 
been  duly  sworn  into  the  office  of  churchwarden  of  the 
parish  wherein  the  township,  hamlet,  or  chapelry,  granting 
sodi  certificate,  is  contained,  or  into  the  office  of  church- 
vrarden  or  chi^lwarden  of  such  township,  hamlet,  or 
chapelry. 

Sect.  2.  All  certificates  of  the  settlements  of  poor  persons^  Sect.  2* 
heretofore  or  hereafter  signed  and  executed  by  the  overseers 
of  any  township,  hamlet,  chapelry,  or  place,  and  the  church- 
warden or  churchwardens,  chapelwarden  or  chapelwardens, 
acting  for,  or  appointed  in  respect  of  such  township,  hamlet, 
chapelry,  or  place,  or  the  major  part  of  them,  shall  be 
as  good,  valid,  and  effectual,  as  if  the  said  certificates  had 
been  signed  and  executed  by  such  overseers  and  the  church- 
wardens of  the  parish  wherein  such  township,  hamlet^ 
chapelry,  or  place,  is  situate,  or  the  major  part  of  them* 

By  1  &  2 Geo. IV.  c.32.  all  parish  indentures  and  certi-  i&sG#o.l¥« 
ficates  signed  before  28th  May,  1821,  by  one  church  or 
chapelwarden  acting  or  purporting  to  act  in  that  capacity 
for  any  parish,  &c.  in  England,  for  which  two  had  been 
formerly  appointed,  shall  be  as  efiectual  as  if  executed  by 
one  or  more  legally  appointed. 

2nd,  The  8  &  9W.I1I.  seems  to  require  ^  a  certificate  ^n  •  U)wwhip 
granted  by  a  township,  mamtanung  its  own  poor,  and  ncft  by  two  over- 
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If  one  having  churchwardensy  should  be  signed  by  all  the  over* 
el  uSfi^ed  >^i^  ^^  express  decision  has  occurred  on  this  sulgect, 
by  hin^  it  is  but  it  was  determined,  that  it  must  be  made  by  two  over- 
^  seers  at  least;  for  the  iqppointment  of  one  overseer  only,  is 

bad  in  law,  by  IS  &  14C^.I1.  c.lS.  (1);  and  if  but  one  is 
appointed,  a  certificate  signed  and  sealed  by  him  is  void.  (2) 

Qiuere,  whc-  A  further  question  arose  in  the  preceding  case,  whether 
charchward-  where  a  township  situate  within  a  parish  has  no  church- 
ens  must  sign  wardens  of  its  own,  and  maintains  its  poor  separately,  the 
ctfdficata        churchwardens  of  the  parish  at  large  ought  to  join  with 

the  overseers  of  the  township  in  granting  certificates  ? 
The  court  did  not  decide  the  point ;  but  two  (3)  of  the 
three  judges  present  intimated  as  the  inclination  of  their 
opinion,  that  it  was  unusual,  might  be  inconvenient,  and 
seemed  unnecessary  for  them  to  do  so.  (4) 

Nameofofllce  The  certificate  should  give  to  those  who  sign  it,  the  ad* 
stated.  dition  of  churchwardens  or  overseers,  according  to  their 

official  situation  in  the  parish.  Yet  if  the  officers  of  a 
hamlet,  situate  within  a  parish,  and  maintaining  its  own 
poor,  describe  themselves  as  officers  of  the  parish  at  large, 
and  acknowledge  the  persons  mentioned  to  be  legally 
settled  within  the  parish,  it  is  not  such  a  defect  as  vitiates 
the  instrument,  but  may  be  explained  by  parol  evidence  of 
the  fact  (5) 

JusticMhave  The  justices  have  a  discretionary  power  to  refuse  or 
refose  or  allow  ^low  a  certificate ;  but  unless  they  allow  it  by  regularly 
certificate.  filling  up  the  blanks,  and  signing  their  names,  it  is  not 
^™^  ^^^^  within  the  act,  and  cannot  conclude  the  parish.  (6)     And 

(1)  Ante,  Vol.1. 47. 

(2)  Rex  o.  Clifton,  S  East,  168.    It  seems  as  if  the  point  nqgfat  have 
been  made  in  Rex  v.  Samborn,  sTerm  Rep.  6o9.,  but  it  was  not. 

(5)  Lawrence  and  Le  Blanc  Js. 

(4)  Rex  V.  Clifton,  supra  (s).    But  see  2  &  5  Ann.  c.  6.  s.  3.  by  which 
thu  is  cured,  as  also  17  Geo. II.  c.38.  s.  15. 

(5)  Rexv.  Sambom,  3  Term  Rep.  609. 

(6)  Rex  r.  Wooton  St. Lawrence,  Burr.  S.C.581.     Rex  ».  Boston, 
Str.94. 
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if  the  jnstiees  appear  to  sign  only  as  witnesses,  without 
mxig  words  to  signify  their  allowance^  it  is  not  suffi- 
cient. (1)  But  the  same  person  may  under  8  &  9  W.  III. 
c  SO*  allow  as  magistrates,  and  attest  as  witnesses, 
when  it  appears  they  take  upon  them  to  act  in  both 
capacities.  {9) 


A  certificate  was  attested  by  A.  B.  a  marksman,  and  Attestation 
P.  I.  The  justices'  certificate  and  allowance  was  as  fol-  ^^^GeoJL 
k)ws:  We,  &c.  do  herby  certify,  that  he  the  said 
P.  I.  came  before  us,  this  day,  and  made  oath  that  he  was 
present  with  the  other  witness  above  mentioned,  and  did 
see  the  said  churchwardens  and  overseers  severalty  sign 
«nd  seal  the  said  certificate ;  and  that  his  name  is  of  his 
own  proper  hand-writing.  And  we  do  allow  of  tlie  cer- 
tificate above  written.  It  was  argued  that  this  certificate 
was  insufficient;  for  S  Geo. II.  c.29.  s.8.  requfa-es,  that 
the  attesting  witnesses,  or  one  of  them,  shall  make  oath 
before  the  justices  who  allow  it,  <*  that  such  .witness 
or  witnesses  did  see  the  execution  of  it ;  and  that  the  names 
of  such  witnesses  ottering  the  certificate  are  ci  thor  own 
proper  hand-writing."  AVhereas  her^  the  name  or  mark 
of  A.  B.  was  not  proved  to  be  his  own  hand-writing, 
for  P.  I.  onfy  proves,  that  Ins  own  name  is  of  his  own 
hand-writing.  But  the  whole  court  were  extremely  dear, 
that  there  was  sufficient  proof  of  A.  B.'s  attestation.  P.  I. 
swears,  <*  that  he  was  present  with  B.  and  did  see  the 
diurchwardens  and  overseers  severally  sign  and  seal  the 
said  certificate.''  And  this  is  above  thirty  years  ag(K  (8) 
It  would  be  very  unreasonable,  that  the  parish,  who  gave 
the  certificate  so  long  ago,  should  quibble  'it  ofi^  in  this 
nuomer  now.  (4) 

It  seems  that  8  Geo.II.  c  29.  was  only  passed  for  the  9Geo/ir.c89. 
purpose  of  facilitating  the  proving  certificates,  and  was  cJutiu^^tMf 

■ ofcertmcatci, 

(1)  Rex  V.  Boffton,  ante,  170.  (S). 

(S)  Ibid. 

(5)  SeeRez«.Farriiigdony  poft,  172.  (1). 

(4)  Rex  9.  Ashton  Reynes,  Burr.  S.  C.  785. 
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aoddoesnot  not  intended  to  take  away  any  mode  of  proef 
^^^mo^  existed  prior  to  the  statute.  (1)  A  certificate  therefore 
of  proTiDg,Dor  under  8  &  9  W.  III.  is  good,  for  that  act  certainly  is  not 
njKj  Jeform  ^^^^^  ^y  8  Geo.  II.  (2) 

Thus,  a  certificate  more  than  thirty  years  old,  regularly 
allowed  and  signed  by  two  justices,  according  to  8  & 
9  W.  III.  was  held  valid,  without  further  evidence,  al- 
thou^  it  did  not  certify  the  affidavit  of  the  witnesses,  in 
the  form  prescribed  by  8  Geo.  II.  c.29,  because  a  certifi- 
cate of  that  age  proved  itsel£  (8) 

But  where  a  certificate  of  attestation  is  relied  upon  as 
proof  of  the  original  certificate,  the  forms  required  by 
8  Geo.  II.  c.  29.  must  be  strictly  followed. 

Insuffident  al-      The  certificate  in  the  preceding  case  was  stated  in 
sGeoJL^&s?  ^  margin  to  be  **  allowed  by  us,  being  first  proved  to 

be  duly  executed  as  the  statute  in  that  case  directs  and 
appoints."  It  was  signed  by  two  justices,  but  this  allow- 
ance did  not  in  any  other  manner  certify  an  affidavit 
made  by  one  of  the  witnesses  according  to  8  Greo.  II. 
c.  29.  On  the  other  leaf  of  the  same  sheet  of  paper  was 
a  writing  purporting  to  be  made  by  the  same  two  jus* 
tices,  but  not  signed  by  them,  certifying  that  such  an 
affidavit  was  made.  Two  judges  doubted  whether  the  re- 
quisites of  8  Geo.  II.  c.  29.  had  been  sufficiently  complied 
with.  (4)  But  the  remaining  judge  (5)  thought,  that  every 
thing  (as  in  the  case  of  the  justice's  order)  should  be  in- 
tended in  firvour  of  the  attestation,  and  as  the  magistrates 
had  stated,  !*  that  it  was  proved  to  be  duly  executed,  it 
must  be  supposed  to  be  so;  because  if  the  fonnalities 
required  by  the  act  were  not  complied  with,  the 
vrauld  be  &lse.'' 

(1)  Per  Ashhunt  J.,  Rex  o.  Farringdon,  8  Tenn  Rep.  466. 
(S)  PerBuUerJ^  lb. 

(3)  Rexo.  Faniogdon,  ante,  153.  (3). 

(4)  Ashhunt  and  Grose  Js. 
(5)BullerJ. 
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A  certificate  is  not  a  transferrable  instrament  from  one  Direcdon  of 
parish  to  another  (1),  and  some  particular  parish  must  be  c^r^i^^^ 
m  contemplation  at  the  time  of  granting  it  (2)     But  it 
need  not  be  directed  to  any.  particular  parish  (3),  for  it 
takes  effect  only  by  delivery  (4),  and  a  mistake  in  the  di* 
rection  does  not  vitiate  it.  (5) 

It  is  said  to  be  conclusive  evidence  of  the  pauper's 
setdement  in  the  parish  by  which  it  is  granted  up  to 
the  time  of  grantmg  it,  although  not  actually  delivered  until 
after  the  party's  removal  from  the  place  where  he  came 
to  reside  under  it  (6) 

The  8  &  9  W.  III.  requires,  that  it  be  delivered  to  the  Delivery, 
parish  officers  of  the  certificated  parish,  in  order  to  prevent 
the  party's  removal  fronr  thence,  or  his  acquiring  a  settle- 
ment there.  (7) 


Part  IL    Sect-  III. 
To  whwa  a  Certificate  extends. 

A  Certificate  extends  to  three  cksses  of  persons.  To  whom  it; 
Ist,  Those  actually  named  in  it ;   2d,  Those  who  are  part  extends, 
of  the  person's  &mily  at  the  time  it  is  granted ;  Sd,  Those 


(l)  Per  LfOrd  Kenyon  C.  J.,  Rex  v.  Wymondham,  infra,  (5). 
(S)  Eod.  Jttd.  Rexi^.  Lubbenham,  4  Term  Rep.  S51 . 

(3)  Roc  9.  LiiHngtoii,  1  Essi,  48S.,  where  the  direction  was  ^  To  the 
chorchwardens,  &c.  of  the  parish  of  H.,  or  any  other  parish  in  the  city 
or  county  of  Coventry."  A  dictum  in  Rex  v.  Wymondham,  6  Term 
Rep.  SS%,^  seems  contra,  but  see  it  explained  in  the  foregoing  case;  and 
the  opinion  of  Chappie  J.  Rex  v.  St.  Nicholas  in  Harwich,  post,  (5). 

(4)  Rexv.  Wensley,  5  Term  Rep.  154. 

(5)  Rex  o.  St.  Nicholas  in  Harwich,  Burr,  S.  C.  171.  The  direction 
was  "  To  the  churchwardens  and  overseers  of  the  poor  of  the  parish  of 
Harwich,  near  Dover-court,  &c.**  The  session  found  that  the  proper 
name  of  the  parish  was  **  St.  Nicholas  in  Harwich,'*  and  that  there  was 
no  nich  paHth  as  Harwich  near  Dover-court. 

(6)  Re»  9.  Buckingham,  Cald.  64. 

(7)  Rex  V. Wensley,  ante,  (4% 
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who  become  so  while  he  omtiimes  to  teade  under  it.  (1) 
Family  named.  It  ezteoda  thereibre  to  all  who  are  meotioiied  eaqpressly^ 

although  they  afterwards  live  away  from  their  parent,  and 
form  the  head  of  another  fiuuily.  (2)  But  unless  where  a 
person  is  thus  described,  it  only  includes  sudi  as  live 
under  the  same  roof  with  the  pater  famiUaSf  and  fenn  his 
fire-side  (S),  or  in  other  words,  constitute  a  part  of  his 
fiunify  or  household.  (4) 

Extendi  to  It  extends  therefore  to  all  his  children,  whether  bora 

chfldren  and    hefiwe  or  after  the  certificate  is  granted  (5) ;  to  those  by  a 
second  wife,     second  wife,   taken  while  the  pauper  resides  under  the 

certificate,  after  the  death  of  a  first,  who  had  removed 
into  the  parish  and  resided  with  him  under  it  (6),  as  also 
to  the  second  wife  herself,  married  under  such  circum- 
stances. (7)  * 

Certificate  Also  when  an  unemancipated  daughter  was  delivered  of 

under5sG.ni.  a  bastard  child  in  the  township  of  Idle,  during  her  fiither^s 

residence  there,  with  a  certificate  acknowledging  him 
to  be  a  member  of  a  fiiendly  society  established  under 
S3  Gealll.  c.54.,  the  certificate  was  held  to  extend  not  oniv 


(l)  See  the  opinion  of  Grose  J.^  Rex. «.  Stonrington,  7  TemRap.  13S. 

(s)  Rex  V.  Testerton,  5  Term  Rep.  S5S.  Per  Lord  Kenyon  C.  J.,  fLsk 
o.  Darlington,  4TennRep.797.  Rex  v.  Bath  Easton,  8  Term  Rep.  446. 
But  these  determinations  do  not  create  any  distinction  between  children 
named  and  diose  who  are  not  so,  while  they  tontinue  part  of  tfaefather*s 
family  residing  under  the  certificate ;  and  therefore  the  child's  derivatife 
settlement  shall  shift  with  the  Other's  whether  named  or  otherwite.  See 
Rex  v.Leek  Wooton,  16  East,  lis.,  and  particularly  the  judgment  oT 
Le  Blanc  J.  Ibid.  124.  Also  Rex  v.  Ck>ld  Ashton,  Burr.  aC.  444.  Rex 
V.  Dedham.  Ibid.  528.  there  relied  on.  As  to  the  tSkct  of  a  certificate 
on  the  settlement  of  illegitimate  children,  see  ante.  Vol.  I. 

(5)  Per  Lord  Kenyon,  Rex  v.  Darlington,  supra,  (S). 

(4)  Rex  p.  Mortlake;,  6  Ea8t»997.  * 

(5)  Rex  V.  Sherborne,  Burr.  S.  C.  188.*  Rex  v.  Bray,  Burr.  S.  C.  589. 

(6)  Rex  V,  Sherborne,  ante,  (5). 

(7)  Rex  V.  Hampton,  5  Term  Rep.  866*  BuUer  J.  dissent,  upon  the 
ground  that  the  second  wife  was  protected  by  the  ceitificatc^only  aspait 
of  her  husband's  fiunily,  and  that  upon  his  death  she  was  no  longtf  a 
part  of  it.    See  post,  179.  (!}. 

IS 


Of  the  Farm  of  a  CertifiaUe.  1 75 

to  her  but  to  ail  the  members  of  her  fiunily ;  and  as  the 
daag^ter  at  the  time  of  her  delivery  resided  in  the  township 
of  I.  wider  that  act,  the  child's  settlement  followed  that  of 
its  mother.  (1) 

Bat  as  it  is  competent  to  the  parties  to  limit  the  extent  Certificate 
of  a  certificate,  it  may  be  framed  so  as  to  exclude,  as  well  ^SdeawiK** 
as  to  include,  a  person  who  would  otherwise  be  considered 
as  protected  by  it.  The  pauper's  father,  having  resided 
some  years  in  S.,  was  removed  with  his  two  younger 
diildren  to  P.,  and  diortly  after  returned  with  a  certificate 
from  P.  acknowledging  him  and  his  two  younger  children 
setded  there.  The  pauper  was  neither  included  in  this 
order  of  removal,  nor  certificate ;  the  parish  oflicers  of  S. 
having  declared  before  the  magistrates,  previous  to  the 
removal  to  P.,  that  as  the  pauper  got  his  own  Kving,  they 
bad  nothing  to  do  with  him.  The  pauper  was,  at  the 
time  of  granting  the  certificate,  about  fourteen  years  old, 
and  after  his  fitther's  return,  supported  himself  by  his 
daily  labour,  and  lodged  and  boarded  with  his  &ther  at  S. 
paying  hiih  five  shillings  a  week.  About  two  years  after 
the  father^s  return  with  the  certificate  to  S.  the  pauper  was 
hired  and  served  in  S.  for  a  year,  and  was  held  to  gain 
a  setdement  in  the  parish  thereby,  as  not  being  included  in  the 
certificate.  For  though  genendly  speaking,  if  a  certificate 
be  granted  to  the  head  of  a  family,  it  extends  to  all  the 
members  of  that  fiunily ;  yet  it  is  competent  to  the  parties 
themselves  to  narrow  the  extent  of  a  certificate ;  and  that 
in*  question  seems  to  have  been  specially  firamed  for  the 
purpose  of  excluding  the  pauper  from  the  operation  of  it. 
It  is  not  conceived  in  general  terms,  but  afler  mentioning 
the  father  and  mother,  it  goes  on  to  specify  the  younger 
cltildren,  omitting  the  pauper  who  was  the  eldest;  and  it  is 
a  known  maxim,  that  Stpressto  unius  est  exclusio  alterius. 
It  could  not  have  concluded  the  parish  granting  the  certifi- 
cate as  to  his  settlement,  because  it  was  intended  to  exclude 

• 

bim  from  the  certificate  at  the  time  it  was  gnmted.    It 

I 

(1)  Rex  V.  Idle,  3  B.  &  A.  149. 
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Does  not  ex- 
tend to  a  son 
who  becomes 
headofafii> 
mily;  nor  to 
mnd*chil- 
oren. 


19  Ann.  c.  18. 

S.S. 


Qfthe  ^ed  ofCeriifiMei. 

follbws  therefore  that  he  gained  a  settlement  there  bf 
hiring  and  service.  (1) 

And  although  the  certificate  extends  to  a  son  as  port  of 
the  father's  family,  without  being  named  in  it,  yet  where 
he  himself  becomes  the  head  of  a  &mily,  then  the  words  of 
the  statute,  public  policy,  and  the  convenience  of  mankind, 
require,  that  he  should  no  longer  be  considered  as  part 
of  his  &ther's  family,  or  be  protected  by  the  certificate 
granted  to  the  fiither.  (2)  Therefore,  althou^  a  son  lives 
with  his  fother,  yet  if  he  marries  and  has  childrai,  a 
certificate  does  not  extend  to  the  grandchildren,  eith^  so 
as  to  render  them  irremovable^  or  prevent  their  acquiring 
a  settlement  (S),  unless  the  son  is  expressly  named  in  the 
certificate.  (4) 

The  law  rei^ecting  certificates  is  extended  by  12  Anne, 
c.  18.  s.  2.  to  apprentices  and  servants,  whose  masters  re* 
side  imder  them.  (5) 


Part  II.    Sect.  IV. 
Of  the  Ejffect  of  Certificates.  (6  J 

Residents  un-  PERSONS  who  reside  under  a  certificate  cannot  be  re* 
Sj^^SSf  "  moved  until  actually  chargeable  (7),  although  the  cwtifi- 
tillchaigeable.  cate  departs  firom  the  usual  form,  and  protnises  to  receive 

*^  the  pauper  and  his  fiimily,  when  they  shall  be  thereto 
requested ;"  for  it  must  be  taken  to  mean,  when  they  shall 
be  l^;ally  requested  upon  the  partjr's  becoming  dbarge- 

( 1 )  Rex  r.  Storrington,  7  Term  Rep.  13#. 

(s)  Per  Lord  Kenyon  C.J.  Rex  v.  Darlington,  ante,  174.  (8)^ 

(3)  Rex  V.  Darlington,  supra,  (s).   Rei^v.  Heath,  5  Term  Rep.  585. 
Rex  17.  Mortlake,  6  East,  367. 

(4)  Rex  V.  Bath  Easton,  8  Term  Rep.  446.     But  see  Rex  «.  Led^. 
Wooton,  l6East,ll8.  ante,  174. 

(5)  See  post,  177.       • 

(6)  As  to  its  effect  upon  the  settlement  of  those  who  are  oompre* 
hended  within  it,  see  ante,  part  ii.  spct.  iii. 

(7)  Little  Kire  v.  Woodsall,  2  Salk.  530. 


Of  the  j^ect  of  Certificates,  1 77 

able.  (1)  And  if  the  certificate  is  destroyed  by  casualty, 
and  the  parish  refuse  to  grant  a  new  one,  it  doe^  not  render 
him  remoTable  previous  to  hb  being  so.  (2) 

So  also,  as  the  certificate  does  not  protect  a  person  in  ^^  not  «- 
his  residence  in  a  third  parish  (S),  it  cannot  prevent  him  parish.  Son  of 
from  acquiring  a  settlement  there.     Thus,  a  son  bom  in  certificated 
tlie  certificated  parish,  acquires  a  settlement  either  by  hiring  C^^ce  in  a 
and  service  (4),  or  by  apprenticeship  (5)  in  a  tliird.  third  parish. 

It  has  occurred  to  the  court  to  determine  the  efiect  of  i.  Apprentices 
certificates  most  frequently  in  the  case  of  apprentices,  but  ^^^^^^ 
the  principle  applies  equally  to  all  parts  of  the  certificated  certificated, 
person's  fiimily.     Apprentices  and   hired  servants,   who 
come  into  and  reside  in  the  parish  under  a  certificate,  are 
prevented,   like  all  other  persons,  by8&9W.IIL  firom 
acquiring  a  settlement  (6) 

But  the  12  Anne  was  meant  to  apply  to  the  uncertifi-  s-  Of  certifi- 
cated ^iprentices  and  servants  of  certificated  persons,  who,  penook 
previous  to  that  statute,  might  acquire  a  settlement  by 
serving  there,  in  the  same  manner  as  any  other  inhabitant. 
The  principle  of  the  act  is,  ^*  that  the  certificate-man  shall 
not  be  an  instrument  of  burthening  the  parish  in  which  he 
resides  under  a  certificate,  with  an  apprentice  (7),''  or 
hired  servant :  but  that  the  adventitious  parts  of  his  fimiiiy 
may  be  excluded  fi*om  settling  there,  as  its  natural  mem-> 
bars  are  by  the  act  of  William. 

(1)  Rex  IT.  8t.  Mary,  Westport.  S  Term  Rep.  44^  * 

(S)  For  the  paaipier's  testimony  U,  under  such  circumftances,  sufficient 

to  establiih  the  certificate.  Rex  v.  Hayder,  9  Bott,  see.  Pi.  5S0.,  without 

argument. 

(3)  Ante,  164.  Also  the  opiiyon  of  Dennison  J.»  Rex  o.  Sherborne* 
Burr.aC.  IS^ 

(4)  Rex  V.  Horsley,  Burr.  S.  C.  385. 

(5)  Rex  «.  Silton,  Burr.  8.  C.  S69.  Rex  i^.  Pethatn,  S  Str.  1 1S7.  A 
certificate  ma^'a  apprentice,  who  was  asiigned  to  a  parishioper  of  another 
parish,  and  served  there. 

(6)  See  Alton  o.  Elvetham,  S  Bott,  3S0.  PI.  981. 

(7)  Per  Aston  J.,  Romsey  v.  St.  Michael,  Burr.  S.  C.  640. 
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This  statute  varies  from  8&9  WJIL  cSO.  in  so  fiir  as 
it  uses  the  words,  '^  person  coming  to  inhabit  or  reside," 
while  the  other  has  it,  any  person  who  **  shall  come  into 
any  parish  there  to  inhabit  and  reside."  Hence  it  was 
contended,  that  the  words  of  the  12  Anne  being  in  the 
disjunctive,  includes  the  servants  and  apprentices  of  all  per- 
sons who  come  into  the  parish  under  a  certificate^  ahfaoogfa, 
in  consequence  of  subsequent  emancipation,  or  other  or* 
cumstances,  their  residence  in  the  parish  is  not  protected 
by  it  But  the  court  were  of  opinion,  upon  comparing  the 
words  of  the  statute  of  Anne  with  the  provisions  of  fiiraier 
acts  (1),  that  the  word  or  must  receive  a  copulative  con- 
struction, and  that  the  statute  meant  only  to  designate 
persons  who  come  into  any  parish  for  die  purpose  of 
residing,  and  actually  reside  there,  under  a  certificate. 
Where  therefore  one  J.  D.  and  wife  removed  into  the 
parish  of  Great  Marlow  under  a  certificate,  and  while  he 
resided  under  it,  his  son  W.  D,  was  bom  there.  W.D.  after- 
wards left  his  fether's  femily,  married,  and  occupied  a 
separate  bouse  in  Great  M ariow,  where  he  had  a  son,  T.  D. 
This  son,  T.  D.,  having  been  regularly  bound,  and  serving  as 
an  apprentice  to  his  father,  was  held  to  acquire  a  settlement 
thereby.  For  the  father  W.  D.  by  becoming  the  head  of 
a  distinct  independent  family  of  his  own,  could  no  longer 
be  considered  as  residing  under  the  grandfather's  certifi- 
cate, and  therefore  was  a  person  with  whcNoa  an  apprentice 
could  gain  a  settlement.  (2) 

But  wherever  the  master  or  mistress  are  protected  in 
their  residence  by  the  certificate,  either  as  the  head  or  as  a 
constituent  part  of  a  family,  their  apprentice  or  servant  is 
prevented  from  acquiring  a  settlement  in  the  parish  bj  • 
serving  them  in  these  capacities. 

Apprentice  of       A  man  and  his  wife  came  to  reside  in  H.  under  a  certlfi- 
certificated       cate,  where  the  wife  died ;   the  man  married  again  and 

«liii8  nlTse^tle-  ^*^>  ^^^  which  his  second  wife  took  an  apprentice^  vha 
iQ9nt<  ■■ — — — — — — 

(1)  8&9W.11I.  C.30.    9&10W.UL  c.n. 

(2)  Rext>.  Mortlake,  6  East,  397. 
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gained  no  settlement  by  service  under  the  indientaresj 
l)ecause  the  second  wife^  and  consequently  her  apprentice, 
resided  under  her  certificate.  (1) 

A  widow  resided  under  a  certificate  granted  to  her 
husband)  in  which  he  alone  was  named.  Her  son  bom 
under  the  certificate  continued  to  live  with  his  mother^ 
after  his  fiither's  death,  in  the  certificated  parish,  but  car-. 
ried  on  trade  upon  his  own  account.  A  servant  hired  by 
him  for  his  business  does  not  acquire  a  settlement,  for  the 
son  not  being  emancipated,  continues  part  of  his  mother's 
fiunily ;  and  as  she  is  protected  by  the  certificate,  so  is  the 
son  as  part  of  her  fiunily.  (2) 

But  the  son  must  be  expressly  named  in  the  certificate.  Son  named  i» 
A  certificate  to  the  townsh^  of  B.  engaged  to  receive  and 
provide  for  T.  C,  and  Jane,  his  wife,  and  thetr  child  or 
children,  bom  or  to  be  bom.     His  son  R.  C.  was  bom  when 
this  certificate  was  granted  and  delivered ;  R.  C.  afterwards, 
married)  and  while  residing  with  his  family  in  B.,  the  oer-. 
tified  parish,  apart  from  his  father,   took  H.  as  an  ap- 
prentice, ivho  served  out  his  time  in  B.,  and  was  held  to 
have  thereby  gained  a  settlement  there.     For  nothing  but 
the  express  mentioning  the  person  by  name  will  have  the 
same  efiect  as  naming  him :  and  the  current  of  all  the  au- 
thorities decides,  that  if  a  person  not  named  in  the  certi- 
ficate, who  only  comes  within  the  scope  of  it,  as  being  the- 
child  of  a  person  named,  abandons  the  roof  of  his  parents, 
and  becomes  himself  the  parent-stock  of  another  family, 
such  person  is  not  only  capable  of  gaining  a  settlement' 
himself  but  also  of  being  the  means  of  others  gaining  a^ 
settlement  by  service  with  him ;  although  his  fiither  regains* 
protected  by  the  certificate.  (3) 


(1)  Rex  9.  Hampton,  ante,  174.  (7). 

(2)  Rex  o.  Sowerby,  8  East,  876.  ante,  Vol.  I.;  and  see  the  opinion 
of  Lawrence  J.,  Rex  v.Alfreton,  7  Term  Rep.  471.  and  Rex  r.  Thwaitcs, 
infra,  (3). 

C3}  R,e3L  V.  Thwaites,  i  M.  &  S.  669. 
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Orifseirixiga      An  apprentice  who  serves  a  certificated  master  under 
by  aesiffomear.  ^^  sasignment  does  not  thereby  acqoire  a  setdemeot,  any 

more  than  if  he  had  been  bound  originally  to  him.(l) 
ma^'^rd-  ^^  ^  originally  bound  to  a  certificated  man,  he  does 
ficated  assigns  not  acquire  one  by  serving  part  of  his  apprenlioesliipy 
inhalant  f  ^"^^^  ^  regular  assignment,  to  an  uncertificated  inhaUtgnt 
that  parish.      of  the  parish.  (2)     For  the  12  Anne,  stat  1.  c  18.  having 

expressly  provided  that  persons  bound  apprentices  to  cer- 
tificated men  should  not,  hy  virtue  of  suck  apprenticahip^ 
indenture,  or  binding,  gain  a  settlement  in  such  pariA,  it  is 
necessary  that  the  binding  diould  be  such  as  woald  be 
capaUe  of  conferring  a  setdement  by  service  under  the 
original  master  in  that  place,  otherwise  no  settlement  can 
be  gained  there  by  virtue  thereof.  For  the  legislature  in- 
tended, that  no  act  whatever  of  this  sort  by  a  certificated 
man  should  help  to  bind  the  piurish.  (S)  Neither  can  (me, 
originally  bound  into  a  certificated  parish,  gain  a  setdement 
by  subsequent  residence  there,  while  his  master  resides 
in  a  third  parish,  provided  the  certificate  is  not  aban- 
doned. (4) 

Wherever  g^^  wherever  the  master  is  not  protected  in  his  rcsi- 

master  can  *^ . 

settlement  denoe  by  the  certificate,  his  apprentice  or  servant  may 


u  apprentice  acquire  settlements  by  service  in  their  respective  c^Mcities. 
An  af^rentice  is,  therefore,  settkd  by  residence  in  a  parish 
to  which  the  certificate  does  not  extend  (5},  or  by  serving 
an  imcertificated  person  residing  in  such  parish  under  an 
assignment  (6)  So  he  may  acquire  one  In  the  certificated 
parish  where  the  master  has  received  a  certificate,  but  not 
delivered  it,  if  he  reside  forty  days  previous  to  the  de* 
livery  (7);  for  the  master  might  have  gained  one  during 
that  period.  (8)     But  if  hb  master  receives  and  dehvers  a 


(1)  Ronisey  o.  St.  Michael,  ante,  177.(7). 

(2)  Rexv.  Hinckley,  4  Term  Rep.  571. 

(3)  Per  Lord  Kenyon  C.  J.,  Ibid 

(4)  Rex  V.  Spotland,  Burr.  S.  C.  5S7« 

(5)  Rex  V.  BIshopside,  Burr.  S.  C.  581.  Rex  r.  SSpQtlaad,  lupnk 

(6)  Rex  V.  Pethan),  Burr.  S.  C.  1 54. 

(7)  Rex  17.  VVensley,  5  Term  Rep.  154.  ante^  173.  (4),. 
0^)  Rex  v.Clifbthydon,  Burr.  S.  C.  151. 
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certificate  before  the  service  of  forty  days  is  complete,  the 
apprentice  cannot  acquire  a  settlement  afterwards,  for  he  is 
oxMler  an  absolute  disability  of  gaining  one,  unless  he  is 
bound,  and  serve  forty  days  to  a  man  who  did  not  come 
into  or  reside,  during  that  time,  in  the  parish  by  means  or 
licence  of  a  certificate.  (1) 

But  so  soon  as  the  certificate  is  discharged,  either  as 
to  the  master  (2),  or  specially  as  to  the  apprentice,  he  may 
acquire  a  settlement  in  the  same  manner  as  any  other  per- 
son might  (S) 


Part  II.     Sect.  V. 

(y  the  Continuance  and  Determination  of  a  Certificate. 

A  Certificate  may  be  discharged  altogether  as  to  the  Certificate 
entire  family,  or  continued  as  to  part,  and  determined  as  ^^^  ^^^  *" 
to  the  remainder.  (4>} 

This  may  be  effected  in  various  ways.  How  dis- 

chai^d. 

1st,  By  a  removal  of  the  pauper  by  the  certificated  pa-  1st.  By  an  or- 
rish,  to  that  which  granted  the  certificate  (5),  or  by  a  third  <lerof«^ov»l' 
parish,  either  removing  him  thither  (6),  or  to  that  to  which 


(1)  St.  Cutbbert's  ».  Westbury,  Burr.  S.  C.  470. 

(S)  Rex  9.  BirdfaaiD,  Cald.  500.  Rex  o.  St.  Peter's  in  Derby,  l  Term 
Rep.  81  a.,  wfacn  the  certificate  was  discharged  by  the  master's  obtaining 
one  to  another  parish. 

(3)  Rex  9.  Weddington,  Burr.  S.  C.  766.  Here  the  indeatufes  were 
discharged,  and  the  apprentice  went  and  served  another  master  under 
other  indentures  in  a  third  parish  for  four  years,  after  which  he  served 
two  years  under  indentures  in  the  certificated  parish,  and  was  also  hired 
for  and  served  a  year  there.    See  ante^  177.  (4),  (5). 

(4)  Rex  o.  Heath,  5  Term  Rep.  585.  Rex  v.  Keel,  and  several  cases 
there  died,  post,  184. 

(5)  Rex  9.  Sudbury,  Burr.  S.C.37J. 

(6)  Rex  9.  Birdham,  Cald.  500. 
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the  certificate  was  ^ven  (1 ),  if  there  is  no  appeal  against 
the  order. 


a.  A  new  ccr-      gd,  By  granting  a  new  certificate  to  another  parish.  (2) 

».  Abandon-         ^  By  the  pauperis  voluntary  deserting  the  certificate 

by  removing  from  the  parish  to  which  it  was  granted,  and 
taking  up  his  residence  either  in  the  certifying  parish,  or 
elsewhere,  without  an  intention  to  return  thither. 

Abandonment       This  principle  is  stated  so  clearly  by  Lord  Kenyon  C.J. 

as  to  reduce  the  point  to  a  mere  question  of  &ct,  to  be  de- 
cided by  the  justices  upon  proof  of  the  party's  intention. 

In  1754y  the  pauper's  lather  went  to  reside  in  St  Mi- 
chael's,  under  a  certificate,  and  continued  there  until  1757) 
when  he  returned  to  the  certifying  parish  with  his  family, 
where  the  pauper  was  bom.  In  two  years  he  returned  with 
his  family  to  St.  MichaePs,  and  after  residing  there  eight 
years,  went  back  with  them  to  the  certifying  parish.  Three 
years  afterwards  he  returned  again  to  St  Michael's,  where 
the  pauper  was  bound  apprentice  to  him,  and  having  dwelt 
there  with  his  fiimily  six  years,  he  resided  for  another  year 
in  different  parishes,  and  then  went  back  with  his  fiunily  to 
St.  Michael's,  where  the  pauper  resided  under  his  indentures 
for  a  year. 

Lord  Kenyon  C.  J.  *^  It  was  at  length  settled  in  Bes 
V.  Newington  (3),  that  a  voluntary  removal  fix>m  the  oezti- 
fied  parish  (not  indeed  for  a  temporary  purpose  only,  but 
where,  as  Lord  Mansfield  said,  ^  the  residence  there  is 
permanently  at  an  end,')  will  put  an  end  to  the  certificate. 
A  mere  temporary  removal  I  understand  to  be,  where  the 
person  goes  firom  the  certificated  parish,  to  make  a  visit 


(1)  Rex  V.  Ealing^  Cald.47S. 

(2)  Per  Lord  Mangfidd,  Rex  o.  Birdham,  Cald.  500.  Rar.Bt.Peto'f 
in  Deiby,  1  Term  Rep.  818.  S.P. 

(3)  Post,  184.(3). 
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elsewhere  or  on  occasional  business,  leaving  his  family  bis^ 
hind  him  in  that  parish^  as  being  the  place  of  his  domicile.  ( 1 ) 
But  in  tliis  case,  the  pauper's  father  went,  taking  all  his 
fiunily  with  him,  to  the  certificatitig  parish,  where  he  took  a 
house,  and  resided  for  two  years ;  he  afterwards  went  back 
to  the  certificated  parish,  and  again  returned  to  the  parish 
by  which  the  certificate  was  granted,  where  he  continued 


(1)  T.M.  went,  in  1736,  to  reside  in  All  Saints  under  a  certificate fiom 
Darlington.  While  he  resided  there,  his  son  Thomas  was  bom,  who, 
after  having  been  hired  and  served  for  a  year  in  a  third  parish,  returned 
to  All  Saints,  where  he  married,  and  lived  until  his  death.  His  son  the 
pauper,  was  born  there,  who,  when  of  the  age  of  1 4,  hired  himself  to  live 
with  B.  m  All  Saints  for  three  years.  The  grandfather  T.  M.  returned 
lo  Darlington  with  his  wife  some  time  before  the  pauper's  service  with 
B.,  leaving  his  son  Thomas  with  his  fkmily,  among  whom  was  the  pauper, 
behind  him,  and  both  T.  M.  and  his  wife  died  at  Darlington.  Lord 
Kenjon  C.J.  **  In  this  case,  two  questions  are  made,  1st,  whether,  by 
the  grandfathei^s  return  to  Darlington,  there  was  an  end  of  the  certifi- 
cate? I  am  strongly  inclined  to  think  it  was  not  an  abandonment.  If 
tMthefamakf  Aadindted  been  removed  back^  that  would  have  been  an  abaa- 
dotment;  but  as  bis  son  was  left  behmd,  it  was  a  sort  of  pledge,  that  the 
certificate  was  not  intended  to  be  abandoned.  It  is  not  necessary,  how- 
ever, to  determine  upon  that  point,  because,  on  the  other  question,  I 
am  prepared  to  gjve  a  decisive  opinion."  But  Mr.  J.  Buller  thought, 
"  that  the  certificate  was  at  an  end  by  the  grandfather's  return ;  it  was 
originally  granted  to  him.  The  man  to  whom  the  certificate  was  granted, 
is  the  person  whom  the  legislature  had  in  view ;  and  being  granted  to 
him  according  to  the  statute,  it  rightly  includes  his  family;  but  his  family 
are  "  those  only  who  live  with  him.''  And  as  it  happens  in  the  course 
of  time,  that  some  of  the  children  separate  from  the  father,  if  the  fiither 
himself  return  to  the  parish  granting  the  certificate,  I  think  that  the 
certificate  is  at  an  end  as  to  all  of  them."  Rex  v.  Darlington,  4  Term 
Rep.  797.  In  this  case  the  son  had  ceased  to  be  part  of  his  father's  ffr- 
roily,  having  married  and  become  the  head  of  a  distinct  one.  He  had 
also  gained  a  settlement  in  a  third  parish  by  hiring  and  service. 

A  certificate  to  K.  was  granted  to  a  father  who  died  there,  after  which 
his  son,  wlio  was  named  in  the  certificate,  continued  to  reside  in  K. 
Bat  his  daughter,  when  seven  years  old,  returned  to  the  certifying  pa- 
rish, where  she  dwelt  for  eleven  years,  the  last  three  or  four  of  which 
were  passed  in  service,  she  twice  went  back  to  her  brother  at  K.  The 
certificate  was  held  not  to  be  abandoned  as  to  her.  Lord  Mansfield 
being  at  first  of  opinion  that  it  was.  Rex  v.  Keel,  post,  1 85.  In  Rex  v. 
Heath,  5  Term  Rep.  583.,  Lord  Kenyon  intimates  that  **  Lord  Mans- 
fidd's  first  thoughts  were  best."   See  post,  184.  (3). 
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thf iee  yean  more,  makmg  the  last  parish  the  plaoe  of  his 
pennanent  residence.  Chi  the  ground  therefore  that  he  left 
the  parish  of  St.  Miehael's  (the  certificated  parish)  not  for 
a  temporary  purpose  only,  but  with  a  view  <^  making  the 
certificating  parish  the  place  of  his  permanent  residence, 
and  not  being  able  to  disitinguish  this  case  firom  that  of 
Rex  v.  Newington,  which  I  wish  to  adopt  in  its  fiiUest  ex- 
tent, I  am  of  opinion,  that  the  certificate  granted  to  the 
pauper's  fiither  was  discharged.^'  (1) 

It  had  been  previously  decided,  that  a  certificate  was 
discharged,  where  the  object  of  it  had  returned  with  his 
fiunily  to  the  certifying  parish,  and  remained  there  eighteen 
years,  he  then  went  back  to  the  certificated  parbh,  to  take 
possession  of  the  efiects  of  a  deceased  relation,  and  died 
there  in  six  months  (2) ;  as  it  was  also  where  one  removed 
with  his  *ahole  family  into  a  third  parish,  and  having  re- 
mained two  years,  went  from  thence  with  his  'akole  fionily 
into  a  fourth,  in  which  hie  dwelt  four  years,  and  died. 
For  in  these  cases  the  paupers  having  left  the  certificated 
parish  without  any  intention  of  returning,  their  certificates 
were  discharged.  (3) 

4th,  A  certificate  is  discharged  by  the  party's  gaining 
a  settlement  in  another  parish  (4),  although  it  is  consoli- 
dated for  the  maintenance  of  the  poor  with  the  certificated 
parish.  (5) 

It  seems,  however,  that  this  rule  does  not  extend  to  acts 

(l)  Per  Lord  Kenyon  C.  J.,  Rex  «.  St.  Michael's  in  Coventry,  5 Term 
Rep.  5S6. 
(S)  Rex  V,  Frampton  upon  Severn,  Doug.  417. 

(3)  Rex  V.  Newington,  l  Term  Rep.  554.  Also  Rex  v.  Taunton  St. 
Maiy  Magdalen,  Burr.  S.  C.  409.,  where  the  pauper  returned  viA  bis 
whole  ftfloily  to  the  certifying  parish,  and  died  there  without  goii^  back 
to  the  parisK  which  recdved  him  under  the  certificate.  Rex  v.  Ked, 
Cald.  144.,  seems  in  some  degree  to  contradict  the  authority  of  what  is 
here  laid  down.  But  see  the  opinion  of  Lord  Kenyon  C.  J.  upon  that 
case,  Rex  v.  Heath,  5  Term  R^.  585.  « 

(4)  Rex  V.  Great  Torrington,   Burr.  8  C.  49S.    Rex  v.  Keynsham 
lb.  429.    Harrison  v.  Lewis,  5  Salk.  255. 

(5)  Rex  V,  Wymondham,  6  Tertn  Hep.  552. 


and  Delermnation  of  a  d&rtificate*  *®^ 

of  settlement  done  by  minors  in  tlie  parish  granting  tlie 
certificate.  Hiey  return  to  the  certificated  parish  under 
the  certificate,  if  the  head  of  the  family  ha£(  continued  to 
reside  there  under  its  protection. 

The  pauper  was  bom  in  B.  where  her  father  and  mother 
resided  under  a  certificate  from  K.  After  her  parents' 
death,  she  lived  until  seven  years  old  in  B.  with  her  bro- 
ther, who  was  named  in  the  certificate.  She  then  went 
voluntarily  to  K.  where  she  was  maintained  by  the  parish 
until  fourteen,  when  she  hired  herself,  and  served  two  or 
three  years  in  K. ;  after  which  she  returned  voluntarily  to 
her  brother's  house  at  B.,  and  was  afterwards  hired  and 
served  for  a  year  in  that  parish.  The  court  were  of 
opinion,  that  she  had  not  thereby  acquired  a  settlement 
in  B.  She  returned  voluntarily  to  the  house  in  which  she 
had  before  resided  with  her  brother,  who  continued  to  live 
there  during  the  whole  time  she  was  absent.  The  certificate 
was  not  discharged  as  to  him,  and  the  circumstances  do  not 
warrant  the  court  in  saying  that  it  was  so  as  to  her.  (J) 

In  (his  case  the  pauper  appears  to  have  returned  to  the 
certified  parish,  and  to  have  been  hired  and  served  there 
whilst  under  age.  In  a  later  one  the  paupeifs  father  went 
to  reside  in  J.  under  a  certificate  from  E.,  and  the  pauper, 
as  part  of  his  fiunily,  with  him.  The  pauper,  when  sixteen 
years  old,  served  three  years  in  £•  under  yearly  contracts, 
after  which  he  returned  to  his  father  at  J.  where  he  still 
resided  under  the  certificate,  and,  in  about  a  month,  hired 
himself  to  a  parishioner  in  J.  for  a  year,  which  he  served. 
The  court  were  of  opinion  that  the  &ther,  residing  under 
the  certificate,  his  son  gained  no  settlement  in  J.  but  was 
setded  in  E.  (2) 
* '  -  -  -      -  ■  -  - 

(1)  Rex  «.  Keel,  Cald.  144.  See  Rex  v.  Morlay,  2  M.  &  S.  41 7.  post, 
190.  (30. 

(s)  Rex  ff.  Ingwortfay  8  Term  Rep.  359.  Lord  EUenboroug^  obaerves 
00  this  cue,  that  the  ponper  mist'have  been  of  age  •&  the  commence- 
ment of  the  second  yeax^s  service  under  tbe  last  letting;  but  the  ar^ 
cufflstances  seem  to  have  escaped  the  notice  both  of  the  counsel  and 
the  court.    Rex  «.  Moiiey,  supra,  ( 1 ). 
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In  these  cases,  the  hiring  and  service  in  the  certificadng 
parish  had  no  operation.  It  conferred  no  new  settlement, 
the  pauper  being  settled  there  at  the  time. 

Upon  the  same  principle  it  has  been  decided  that  an 
unemancipated  child  follows  a  settlement  acquired  by  his 
father,  after  his  binding  and  service  as  an  apprentice  with 
a  certificated  master. 

The  pauper's  father  being  settled  at  F.,  came  to  reside 
at  H.  upon  a  tenement  of  the  annual  rent  of  5/.  \0s, 
and  the  pauper,  at  the  age  of  fifleen,  was  apprenticed  to 
S.,  who  resided  in  B.  under  a  certificate  from  N.,  with 
whom  he  regularly  served  his  time.  During  the  first  year 
of  his  apprenticeship,  the  fiither  purchased  this  tenement 
for  87/.)  and  the  pauper  was  clothed  by  his  father,  and 
occasionally  visited  him  during  the  apprenticeship,  at  the 
expiration  of  which,  being  nineteen,  he  returned  to  his 
father's  house  in  H.,  and  receiving  some  new  dothes, 
went  back  to  his  master,  and  worked  with  him  by  the  piece 
for  a  year  and  a  quarter.  The  court  were  of  opinion  that 
the  son  must  be  considered  as  having  been  re-incorporated 
in  his  &ther's  family,  having  returned  and  required  and  re- 
ceived his  father's  assistance,  and  therefore  he  followed 
his  &ther's  settlement  in  H.  (I) 

Settlement  5th,  A  certificate  is  discharged  by  acquiring  a  settlement 

b^thc^certifi-  ^^  ^^  parish  to  which  it  is  granted.  This,  according  to 
cated parish,     the  words  of  8,9,&10  W.III.  ell.  is  to  be  gained   only 

in  one  of  two  ways.     1st,  Serving  an  office.  (2)     2n(^ 

Renting  a  tenement  of  10^  a-year.  (3) 

May  be  gained  But  it  has  been  likewise  held,  by  a  very  reasonable 
by  estate.         construction  of  this  act,  that  one  may  become  setded  by 

residence  on  his  own  estate  (4),  or  in  the  parish  where  it 
lies,  in  all  cases  where  he  could  acquire  a  settiement  in 


(1)  Rex  cHardwick,  11  East,  578. 
(S)  See  ante»  chap.  xxii. 

(3)  Ante,  dii^.  xxiii. 

(4)  Burcleef  v.  East  Woodhay,  1  Str.  163. 
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the  paiisfa,  if  unincumbered  with  a  certificate,  and  that 
whether  he  acquired  the  property  by  operation  of  law,  or 
by  his  own  act.  (I)  Thus,  it  may  be  gained  by  residence 
on  a  fredold  (2),  or  leasehold  interest,  obtained  by  pur- 
chase (S),  or  descent  (4) ;  on  a  copyhold  surrendered  to  a 
wife  by  her  &ther  (5),  or  devised  to  her  by  will  (6),  or  by 
the  widow's  quarantine.  (7) 

It  is  determined  also  that  a  settlement  acquired  by  the 
head  of  the  family  in  the  certificated  parish,  will  be  com- 
municated to  his  unemancipated  children  whether  they  are 
named  in  the  certi6cate  or  not.  (8) 

The  9  Geo.  I.  extends  to  estates  purchased  for  a  pecu^  96eo.L  c7« 
niary  consideration  by  persons  residing  under  a  certificate 
so  as  to  prevent  the  gaining  a  settlement,  unless  the  pur- 
chase is  hcfnajide  of  an  estate  of  SO/,  value.  (9)  It  has  been 
doubted  whether  one  could  be  obtained  since  that  act, 
by  any  estate  acquired  under  a  voluntary  grant,  without  a 
money  consideration.  (10) 

But  it  was  afterwards  hdd,  that  a  conveyance  from 
fiither  to  son  was  clearly  no  purchase  within  9  Geo.  I. 
c.  ?•,  notwithstanding  part  of  the  consideration  was 
10/1  in  money,  and  that  the  son's  certificate  was  avoided 
by  a  residence  of  forty  days  after  the  grant  of  this 
estate.  (11) 

(1)  Rex  9.  Cold  Asbton,  Burr.  S.  C.  444.  ante,  8S.  (4). 

(2)  Rex  V.  Deddington,  Burr.  S.  C.  9S0. 

(3)  Rex  V.  Stausfield,  Burr.  S.  C.  S05.  Rex  v.  Deddiugton^  supra,  (2) ; 
Ivin^oe  v.  Stonebridge,  1  Stra.  ^^S, 

i\)  Rex  o.  Cold  AshtoD,  8upra,(l). 

(^  Rex  V.  East  Woodhay,  ante,  186.  (4).  Rex  o.  Ingleton,  Burr. 
S.  C.  560. 

(6)  Rex  V.  SSientton,  Burr.  S.  C.  468.  Rex  v.  Wobum,  Burr.  S.  C.  785. 

(7)  Rexo.  Long  Wittenbam,  Cald.  474. 

(8)  Rex  r.  Leek  Wooton,  16  East,  118.  and  see  Rex  r.  Hardwick, 
11  East,  578.  Rex  V.  Cold  Ashton,  supra,  (l).  Rex  v.  Deddington, 
supra,  (2). 

(9)  Rex  V.  Dunchurch,  Burr.  S.  C.  SSS.  ante^  81.  (2). 
ClO)  Rex  V.  Warblington,  1  Term  Rep.  9^. 

( u)  Rex  V,  UftoPy  sTerm  Rep.  25 1.  See  also  Rex  v.  Ingleton, 8upra,(5). 
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A  certificate  is  likewise  discharged  by  subsequent  resi- 
dence on  an  estate,  conveyed  to  the  pauper,  preTJOus  to 
bis  being  certificated  (1),  or  by  residence  under  similar 
circumstances,  on  a  tenement  of  the  annual  value  of  \0L 
taken  previously.  For  the  statute  which  requires  the 
taking  of  a  tenement,  does  not  say  whedier  the  taking 
shall  be  before  or  after  the  certificate  is  granted;  and  the 
principle  it  goes  upon  is  the  ability  to  take,  which  exists 
equally  in  either  case.  (2) 


6.  Certificate  6th,  A  certificate  continues  as  to  any  person  who  is 
cdMtoaptt'-  expressly  named  therein,  until  discharged  by  some  act 
son  expreuly  immediately  afiecting  himself;  for  he  is  to  be  considered  in 
"*™^*  the  same  situation  as  if  the  parish  had  granted  a  distinct 

certificate  to  him  (3),  and  consequently  his  fimiily  reside 

under  it,  and  are  afibcted  by  it  (4) 

But  the  settlement  of  an  unemancipated  child  shifts 
into  the  certificated  parish  with  that  of  the  fiither,  although 
it  be  named  in  the  certificate. 

The  pauper's  grandfiuher  J.  B.  rented  a  tenement  in 
M«  being  of  the  yearly  value  of  10/.  at  6/.  a-year.  His 
son  M.  B»  came  to  reside  with  him  in  M.,  and  about  a 
month  afterwards,  the  gnmd&ther  died,  devising  his  inte- 
rest in  the  tenesient  to  his  son  M.  B.  and  making  him 
his  executor,  who  continued  therein  many  years,  and 
paid  the  last  rent  due  from  the  grandfather  J.  B.  as  his 
executor.  About  a  year  afterwards,  and  while  in  pos- 
session of  the  tenement,  M.  B.  applied  for  and  obtained 
a  certificate  irom  the  parish  of  W»  to  that  of  M.,  in  which 
the  pauper,  being  then  about  twelve  years  old,  was  ex- 
pressly named,  and  thereby  adcnowledged  to  be  IcgaUy 

1  - -  a         ■-  ■   M^  ■  M  ■    ■■_  ^__^^^_ 

(1)  Rex  V.  UftoD,  ante,  is?,  (1 1). 

(S)  Rex  V.  FlDdem,  Cald.  426.,  where  th?  pauper  had  taken  the  tene^ 
ment  one  month  prior  to  his  obtaining  the  certificate.  Rex  9.  Leek 
Wooton,  16  East,  118.  post,  189.(5). 

(3)  Rex«.  Testerton,  5  Term  Rep.  S58.  Rex  jt.  Keel,  ante,  185.  (i). 

(4)  Rex  V.  Bath  Easton,  s  Term  Rep.  446. 
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settled  in  W.  The  court  were  of  opinion  that  he  followed 
bb  fiither's  settlement  acquired  by  residence  on  the  tene- 
meut  devised  to  him  by  the  grandfather  J.  B. :  *^  For 
the  legislature  evidently  meant  [in  8&9  W.III.  cSO* 
and9&10W.III.  ell.]  that  the  certificate  shcyild  be 
entire  to  protect  the  pater  familias  and  the  family  whether 
named  or  not;  and  this  naming  of  any  of  the  fiunily  is  a 
mere  matter  of  convenience,  the  more  easily  to  identify 
them,  but  is  not  directed  to  be  done  by  the  legislature, 
nor  are  any  powers  taken  away  from  or  given  to  such 
children  on  account  of  their  being  named  or  not  named 
in  die  certificate.  It  is  mere  artificial  reasoning  which 
makes  a  distinction  between  such  of  the  children  as  are 
and  such  as  are  not  named  in  the  certificate ;  a  distinc- 
tion which  the  act  itself  does  not  make."(l)  *^  The 
language  of  Lord  Mansfield  is  founded  in  reason,  and 
not  opposed  by  the  act,  that  the  children  of  all  parents 
must  have  the  settlement  of  their  father  until  they  ac- 
quire another  for  themselves,  and  that  therefore  the 
pauper  in  this  case  continuing  part  of  the  &ther's  family 
at  the  time,  derived  the  settlement  from  him,  and  was 
not  repelled  firom  it  by  the  circumstance  of  bdng  named 
in  the  certificate."  (2)  If  such  were  not  the  true  con- 
struction of  the  act,  the  inconvenience  would  follow, 
that  however  young  the  diildren  might  be  coming  with 
their  fiither  into  the  parish  with  a  certificate  naming 
them,  if  the  fiither  gained  a  new  settlement  there,  he 
would  be  settled  in  one  parish  and  the  children  in 
another.  (8) 


(1)  Verba  Lord  EUenborough  C.  J.  Yet  quttre  whether  the  expressly 
Darning  persons  in  a  certificate,  who  would  otherwise  be  included  under 
the  general  denomination  of  family,  may  not  have  been  intended  in  many 
instances  to  save  the  trouble  of  granting  other  certificates,  and  extend 
its  protection  to  such  children  after  they  cease  to  be  part  of  their  father's 
family,  without  affecting  their  condition  while  they  continue  members  of 
it ;  as  for  mstance,  in  case  of  the  Other's  death,  or  the  certificates  being 
abandoned  by  him.  See  the  opinion  of  Le  Blanc  J.,  16  East,  124.  Also, 
Rexo.  Idl^  s  B.&^  A.  149. 

(2)Eod.Jud.  lUd. 

(3)  Per  Bayley  J.,  Ibid.    Rex  v.  Leek  Wooton,  16 East,  U8. 
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7.  When  by  7th,  It  is  discharged  as  to  those  who  reside  under  the 

^'^°'*  general  description  of  part  of  the  fiimily,by  their  ceasing  to 

be  so  from  becoming  eniancipated.(l)  Although  personally 

referred  to  in  the  certificate  under  the  general  terms  of 

**  the  child  bom  or  to  be  bom."  (2) 

The  pauper's  &ther  resided  in  A.  under  a  certificate 
from  M.,  but  the  pauper  was  not  named  in  the  cotificate. 
When  about  twelve  years  old,  his  fiitfaer  bdng  dead  and 
he  residing  with  his  mother  in  A.  under  the  certificate,  be 
was  bound  apprentice  by  the  overseers  of  M.  to  one 
L.  of  M.  until  twenty-one.  After  serving  L.  seven  years 
in  M.  he  returned  with  his  master's  consent  to  senre  one 
G.  in  A.,  where  his  mother  and  fiimily  resided  under  the 
certificate.  He  continued  to  serve  6.  there  until  twenty- 
one»  and  never  returned  to  his  mother's  house  as  part  of 
h^r  fiunily,  but  immediately  hired  himself  (or  a  year  and 
served  a  year  with  G.  in  the  parish  of  A.,  and  so  continued 
in  the  service  for  four  years  successively  with  the  same 
master.  He  thereby  gained  a  settlement  in  A.  For  when 
a  child  not  named  in  the  certificate  separates  himself  irom 
his  fiither's  fiunily  at  an  age  when  he  is  by  law  capable  of 
supporting  himself  he  shall  neither  derive  a  settlement 
subsequently  acquired  by  his  father,  or  be  prevented  by 
the  certificate  from  gaining  one  for  himself.  Whatever 
divests  a  child  of  the  ci^Mcity  to  gain  a  settlement  as  one  of 
his  father's  fiunily,  divests  him  of  the  incapacity  to  acquire 
one  for  himself.  (S) 

Notdetermin-  But  a  certificate  is  not  determined  in  all  cases  as  to 
edbybisdeath  those  who  have  resided  as  members  of  the  fiunily,  by  ^e 
^mJly  grant^  death  of  the  person  to  whcmi  it  was  originally  granted. 
ed.  A  man  and  his  wife  came  into  a  parish,  imder  a  certifi- 

(1)  Rex  o.  Darlington,  ante,  1 74.  (2>  Rex  v.  Bugden,  Burr.  &  C  270. 
ante,  Vol.  I.  Rex  «.  Heath,  ante,  181.  (4).  Rex  «.  Hampton,  ante^ 
156.  (3).    Rex  V.  Moitlake,  6  East,  397. 

(8)  Rex  V.  Thwaites,  1  M.  &  S.  669.;  and  see  the  distinction  betveea 
this  and  the  cases,  n.  (1);  and  Rex  v.  Sowerby,  ante^  179. 

(3)  Rex  V,  Moriey,  8  M.  &  S.  417. 
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cate;  the  woman  dying,  the  husband  married  again,  and 
the  second  wife  was  held  to  reside  under  its  protection 
after  her  husband's  death.  (1)  A  pauper  bom  in  the  pa- 
rish, where  his  father  resided  under  a  certificate,  was  put 
out  apprentice  there;  his  father  died  six  months  before 
the  expiration  of  his  apprenticeship,  yet  the  certificate 
was  not  considered  as  determined  by  the  death,  so  as  to 
enable  the  apprentice  to  acquire  a  settlement,  for  he  came 
into  the  parish,  and  resided  under  its  protection.  (2) 

If  a  certificate  is  discharged  by  any  of  these  means,  all 
who  reside  under  it,  whether  as  natural  parts  of  the  family, 
as  apprentices,  or  as  servants,  are  restored  to  their 
c^iadty  of  acquiring  settlements  in  the  parish  as  if  it 
never  had  existed. 

It  is  necessary  for  those  who  wish  to  get  rid  of  a  cer-  Miutihow  it 
tificate,  to  show  some  matter  in  discharge  of  it  As  if  ™*«K^- 
they  rely  upon  a  subsequent  settlement  by  estate,  under 
a  voluntary  grant,  the  onus  probandi  is  on  them,  that  the 
grant  is  voluntary ;  it  does  not  lie  on  the  other  side  to 
prove  it  a  grant,  for  a  valuable  consideration:  whoever 
wants  to  set  aside  that  which  has  once  existed,  must  show 
something  which  destroys  it  (3) 

But  where  the  pauper's  grandfather  came  into  S.  under  Presumed  dis- 
a  certificate  in  1727,  and  the  pauper  was  relieved  by  S.  ^IJ^oty  ya« 
whfle  resident  in  other  parishes;   he  was  considered  as  by  relief, 
settled   there^  although  no  other  evidence  was  given  of 
his  fiuher   or  grandfiither  having    gained    a   settlement 
since  the  certificate.     For  there  was  ample  time  for  the 
father's  being  emancipated   as  well   as   the  pauper,  and 
there  was  no  reason  why  S.  should  have  relieved  the 
pauper  while  residing  in  other  parishes,  if  they  had  not 
known  that  he  was  settled  with  them.  (4) 

(1)  Rex  o.  Hampton,  ante,  174.  (7^  179.(1),  Duller  J.  dissent, 
(s)  Rex  V.  Alfreton,  7  Term  Rep.  471.;  and  see  Rex  v.  Ked,  ante, 
165.  (1). 

(3)  Per  AshhufBt  and  Buller  J.,  Rex  v.WarUington,  1  Term  Rep.  241. 

(4)  R«x  V.  Stanley  <um  Wrenthorpe,  East,  52  Geo.  111.  1 5  East,  580. 
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Part  II.    Sect-  VI. 

Of  reimbursing  the  certificated  Parish* 

3  Geo. II. C.S9.       As  persons  coining  into  a  parish  with  a  certificate  are 

enabled  to  reside  there  without  being  removed  until 
actually  chargeable,  it  was  reasonable  that  the  parish 
thus  compelled  to  receive  the  probable  poor  of  other 
places,  should  be  exonerated  from  the  burthens  incident 
to  sttch  residence  as  soon  as  they  became  unable  to  support 
themselves.  This  has  been  provided  for  by  S  Geo.II. 
c.29.  S.9.,  which  enacts  that  *^  When  any  overseer  or 
other  person  shall  remove  back  any  person  or  their  &- 
milies,  residing  under  a  certificate,  and  becoming  charge- 
able to  the  parish  or  place  to  which  they  shall  belong; 
such  overseers  or  other  person  shall  be  reimbursed  such 
reasonable  charges  as  they  may  have  been  put  unto  in 
maintaining  and  removing  such  persons,  by  the  church- 
wardens or  overseers  of  the  place  to  which  such  persons 
are  removed ;  the  said  charges  being  first  ascertained  and 
allowed  by  one  or  more  justices  for  the  county  or  place 
to  which  such  removal  shall  be  made;  which  said  charges 
so  ascertained  and  allowed  shall  in  case  of  a  refusal  of 
payment,  be  levied  by  distress  and  sale  of  the  goods  of 
the  churchwardens  and  overseers  of  the  place  to  which 
such  certificate  person  is  removed  by  warrant  of  such  justice 
or  justices/' 

Part  II.    Sect.  VIL 

Of  proving  a  Certificate,  (1) 

On  a  question  of  settlement,  when  the  respondents  pro- 
duced a  certificate  more  than  diirty  years  old,  purporting 
to  be  granted  to  their  parish  by  the  appellant  parish,  the 

(1)  See  ante,  part  ii.  secLii.  p.  171.  as  to  the  operation  of  sGreoJI. 
c.29.,&c.  .  Also  as  to  the  dgning  of  certificates  in  addition  to  die 
cases,  ibid.  165,  et  seq.  1  &3Geo.IV.  cSS.and  Rex  r.  Catesby,the 
respectbg  the  signing  parish's  indeptives,  ante,  Vol.!  chap.xzL  s.9. 
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wtert  production  of  it  was  held  to  be  sufficient,  and  the 
respondents  were  not  obliged  to  show  that  the  certificate 
had  been  kept  in  the  parish  chest  (1) ;  and  it  would  be 
sufficient,  if  the  certificate  were  produced  by  a  rated  inha- 
bitant who  was  overseer  of  the  township  producing  it  (2), 
and  even  an  interested  corporator  may  produce  the  cor- 
poration muniments  of  which  he  is  the  depositary ;  and  if 
the  parly  objecting  wished  to  inquire  as  to  the  custody,  he 
might  (S) 

Bat  when  the  respondent  parish  D.,  in  order  to  prove  the  Entiyinpariih 
fiict  of  a  certificate  being  delivered  to  D.,  after  proving  *'^*' 
that  no  such  certificate  could  be  found  in  the  custodyof 
D^  produced  a  book  from  the  pariA  chest  On  the  outside 
of  the  cover  was  '*  Certificates  received.  Bcmds  ditto.  Copies 
of  Orders  1 756."  This  book  contained  memorandums  of 
orders  of  removal,  of  bonds  and  certificates  received.  The 
certificates  were  r^ularly  numbered,  and  under  the  title  Cer- 
tificate was  the  following  entry,  dated  1771 :  No.  88.  J.  P. 
from  Kenton ;  No.  89.  J.  D.  (4)  fi*om  ditto.  There  were 
a  variety  of  other  certificates  subsequently  entered.  The 
Court  were  of  opinion,  that  this  book  was  properly 
rejected  by  the  sessions,  as  inadmissible  in  evidence.  For 
it  is  an  established  principle,  that  nothing  said  or  done  by 
a  person  having  at  the  time  an  interest  in  the  subject 
matter,  shall  be  evidence,  either  (or  him  or  persons  claim- 
ing under  him.  Now  the  entry  in  this  book  is  of  that 
description ;  for  it  is  made  by  a  person  having  an  interest  to 
^make  it,  inasmuch  as  it  is  produced  as  proof  of  the  delivery 
of  a  certificate,  by  which  the  parish  of  which  the  party 
making  the  entry  is  an  inhabitant,  b  to  be  relieved  firom 
the  burthen  of  maintaining  the  individual  named  in  the 
certificate.  (5) 

(1)  Rex  v»  Ryton,  5  Term  Rep.  S89. 1  PhiUips  on  Evid.  6  edit  464. 

(s)  Rex  V.  Nethertbong^  sM.&  S.  SS7. 

(5)  Per  Lord  xEUeoborough,  ibid.,  citing  the  opinion  of  Lord 
^enyon  C.  J.  (4)  The  pauper's  &ther. 

(5)  Rex  V.  Debenham,  S  B.&A.  185.  There  being  other  circum- 
ilances  in  the  case  from  which  the  sesrions  might  draw  the  condition 

tt  the  certificate  was  in  &ct  delivered,  it  was  sent  back  to  be  reheard 
that  point. 
VOL.  II.  o 
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Pakt  III.   Sect.  I. 

OfSSGeoJIL  c.lOl. 

35Geo.III.  Besides  die    general    regulations   introduced   by  8& 

c.ioi.con-       9\V.III.  cSl,  and  9&10W.III.  c.3.  respecting   certi- 
fines  It  to  per-  .  .  . 

tonsactuaUy     ficated  persons,    the    legislature    extended    the   privilege 

chargeable.  Qf  irremovability  to  various  trades,  callings,  and  descrip- 
tions of  persons  by  partial  statutes.  But  it  is  unne- 
cessary to  notice  these  particular  enactments.  (I)  For 
although  these  acts  are  not  repealed  (2),  the  general 
law  S5Geo.III.  clOl.  (S),  has  rendered  all  persons  ir- 
removable until  they  become  actually  chai^geaUe  to  the 
Except,!. Per-  parish  or  place  which  they  inhabit  (4),  excq>t,  1st, 
MM  convict  of  pgps^ng  convicted  of  larceny  or  other  felony;  2d,  rogues, 

s.  Rogues  and  vagabonds,  idle  or  disorderly  persons,  and  such  as  shall 
vagabonds.        appear  upon  the  oath  of  one  or  more  credible  witness  to 

( 1 )  Mariners  and  soldiers  exercising  a  trade,  5  Geo.  III.  c.  8.  22  Geo.Ill. 
c.44.  4S  Geo.  III.  C.69.  56  Geo.III.  c.  57.  Gate-keepers  or  persons 
renting  turnpike  tolls,  and  residing  in  the  toll-house,  15  GecIIl.  c,  84. 
s.  56,  Officers,  mariners,  soldiers,  and  marines,  serving  since  1 763,  and 
tbdr  wives  and  children,  S4  Geo.  III.  c.3.  Officers  and  soldiers  in  the 
militia,  drawn  by  ballot,  or  any  of  the  fendble  regiments^  S4  Geo.III. 
C.6.  S.4.  Married  militia^men  serving,  when  drawn  out  into  actual 
service,  96 Geo.lII.  c.  1 07 .  s.  1 3 1 .  Their  wives  and  families, 45  Geo.  III. 
C.47.  S.8.  Certificated  members  of  benefit  societies^  5SGeo.in.  c.54. 
s.  17.  Rex  V.  Idle,  9B.ft  A.  149.  It  has  been  decided,  that  SSGeoJII. 
c.  44.  and  26  Geo  JII.  c.  1 07.,  were  made  m  pari  materia^  and  extend  oolj 
to  such  mariners,  soldiers,  and  married  militiarmen,  as  are  traders,  and 
not  to  husbandmen.  Rex  v.  Gwenop,  s  Term  Rep.  133.  S  Bott,  542. 
PL  ^44.  persons  having  served  apprenticeship  to  the  trade  of  a  wooi- 
corabefi  or  otherwise  entitled  to  exercise  it,  may  set  up  that  or  any  other 
trade  for  which  they  are  able,  without  being  removable,  36  Geo.III. 
C.124.  In  order  to  prevent  the  settlement  of  an  apprentice  boood  to 
a  master  residing  under  a  certificate  from  a  friendly  society  by  55  Geo  Jli. 
C.54.  it  is  not  enough  for  the  certificated  parish  merely  to  produce 
the  certificate  upon  hearilag  the  appeal  against  an  order  remoTiiig  tke 
apprentice  there ;  but  they  must  likewise  show  that  such  certificate  had 
been  delivered  to  the  parish  officers  as  mentioned  in  sectzvii.  of  the  act 
before  the  service  of  the  apprentice*  Rex  o.  Egremont,  14  Eosty  cse. 

(:^)  Rex  v.Idle^  2  B.&A.  149. 

(3)  See  Vol.  HI. 

(4)  Sect.  U 
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be  persons  of  evil  fame,  or  repated  thieves,  and.  not  able 

to  give  a  satisfactory  account  of  theoiselves  and  their  way 

of  Ihring  (1);  3d,  unmarried*  women  with  child  shall  be  s.  Pregnant 

taken,  and  deemed  actually  chargeable,  &c.  (2)  unmarried 

No  case  has  occurred  which  defines  the  import  of  the  Meaninff  of 
terms  «  becoming  actually  chargeable^'*  as  used  in   the  "if^^*^^  » 
first  section  of  this  act.     But  the  phrase  seems  to  retain  in35Geo.III. 
the  meaning  it  had  previously  acquired  in  setdement-law,  ^•^^*' 
viz.  becoming  a  burthen   to   the   parish    by  the  actual 
receipt  of  relief. 

The  statute  was  designed  to  give  a  more  general  efiect  Same  at  in 
to  those   provisions   in    9&10W.IIL  dl.,   which   en-  ^fioWill. 

, ,  J  *^  .      1    .       ,  -         ,  c  1 1.  made 

abled  poor  persons  to  quit  their  places  of  settlement  for  pari  materia. 

the  purpose  of  a  livelihood,  and,  at  the   same  time,  to 

Temove   the   inconveniences  which   arose    from   granting 

certificates.     TTie  decisions,   therefore,   upon  the  act  of 

William,  may  be  considered  as  applicable  to  the  35G.III. 

clOI.  being  made  in  pari  materia. 

1st,  It  has  been  determined  upon  the  certificate  act,  that  Under  9&10 
none  but  those  who  are  become  actually  chargeable  to  the  ^^-l^^*  ^^^* 

...  1  /•         .  ^  o  noneremov- 

pansn  can  be  removed  from  it.  able  but  those 

actually 

A  grandfather  resided  with  his' family  under  a' certifi-  IfA.  andhit 
cate.     He  had  a  son  who  married,  and  took  a  house  in  f?n^y  notre- 
the  same  parish,  and  resided  apart  from  his  father.     The  his  father  a«k 
son,  and  his  child  (after  the  son's  death),  had  asked  and  ^^^^¥*  ^^  ^•*' 
obtained    relief  with   the  grandfather's   knowledge;    but  thereby 
neither    the  grandfather,   nor  any  of  his  family  residing  chargeable. 
rdth  hinij  asked  or  obtained  relief,  or  became  personally 
chargeable  to  the  parish.     Lord   Kenyon  C.  J.    '*  The 
sin^e   question  is,  whether  the  persons  who  have  been 
removed  can,  in  the  fair  sense  of  the  words,  be  said  to  be 
actually  chargeable  to  the  parish  ?    Now,  it  is  ne^tived 
by  the  case  that  any  of  these '  persons  received  r^h'ef  in 

(1)  8eeu  5.  (8)  SacC  s, 

o  « 
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person.     But  h  is  contended,  t^iat  they  were  virtually 
relieved,  because  the  son  and  the  grandson  both  received 
relief.     But  it  must  be  observed,  that  at  that  time  they 
were  not  members  of  the  fiunily  of  the  pater  feanilias  now 
removed ;  they  lived  apart  from  him,  and  formed  another 
&mOy  of  themselves.     Then  it  has  been   said,   that  a 
burthen  has  been  thrown  upon  the  parish  by  the  relief  of 
the  scm  and  grandson,  and  therefore  that  the  grandfiitfaer 
was  virtually  chargeable,   because  the  43  Eliz.  requires 
fathers  and  grand&thers  to  support  their  childreu   and 
grandchildren.     But  that  proposition  hastens  to  a  con- 
clusion too  soon :  for  by  that  statute  they  are  not,  at  all 
events,   to  maintain  their  grandchildren,   &c.   but  <nily 
where  they  are  of  sufficient  ability.     Now  the  justices  are 
.  the  proper  judges  of  that  ability;  and  the  grandfirthers, 
ftc.  are  only  to  be  called  upon  by  an  order  of  justices."  (1) 

Further,  it  is  not  a  sufficient  ground  for  the  removal 
of  a  certificated  person,  that  their  unmarried  daughter, 
though  residing  in  the  house,  is  with  child.  For  jkmi 
constat  that  it  will  be  bom  a  bastard,  and  thcMigh 
probable,  it  is  not  certain  that  any  burthen  will  fidl  on 
the  parish,  for  she  may  be  married  before  she  is  brought 
to  bed.  (2) 

Unmarried  Also,  where  a  man  residing  with  his  family,  under  a 

StSTSSd.  certificate,  had  a  daughter  living  with  him  of  the  age  of 
askt  relief;  eighteen,  who  being  pregnant  of  a  child,  afterwards  bom  a 
^im^  bastard,  asked  relief  for  herself  only :  Aston  J.  said,  "  that 
Semble.  he  was  inclined  to  be.  of  opinion,  that  if  several  persons  re- 

sided in  a  parish  under  the  same  certificate,  the  asking 
relief  by  a  single  one  of  them  would  not  render  the  rest 

removable.''  (S) 

■■  '"lit  ■  1 1  ■      I ,  ■  I,  I 

(1)  Rex  9.  St.  Mary  Westpbit,  s  Term  Rep.  44. 

(S)  Per  Lord  Keoyon  C.  J,,  ibid. 

(a)  Rex  p.  FramUqgfaam,  Bucr.  S.  C.  748.  8  Bott,  8S9.  PI.  sis. 
There  seems  to  be  but  one  direct  detennination,  as  to  how  fiur  the  bead 
of  a  fiunily  becomes  chai^geable,  and  therefore  remoyaUe  by  any  of  its 
subordinate  members  becoming  so.  It  is  laid  down  in  Walthaon  a. 
Sparksy  Skin.5e6.  Comb.  8S1.,  that  a  ftther  who  is  by  nature  bomidco 
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2d.  The  party  must  become  an  actual  charge  and  bur-  s.  Party  mutt 
then  to  the  parish,  by  receiving  relief  out  of  the  .poor's  !^^^®  "^^ 
fund.     The  asking  relief  from  a  parish  officer,  without  re- 
ceiving it,  does  not  render  him  chargeable.  (1)     Neither 
does  the  actual  receipt  of  relief  from  an  inhabitant  who  is 
not  an  officer.  (2) 

It  has  been  decided,  that  S5  6eo.III.  dOl.  s.6.  which  35Geo.in. 
enacts,  that  unmarried  women  with  child  shall  be  deemed  ^'pf^^^ 
actually  chargeable,  and  may  be  removed  as  such,  extends  single  women, 
to  those  who  reside  under  a  certificate.  For  although  a  wo-  J^^'^t^I! 
man  in  this  condition  was  not  removable  under  9&10W.IIL 
all*,  solely  on  that  account,  as  one  actually  chargeable  to 
the  parish  (S),  yet  the  words  of  356eo.III.  are  sufficiently 
ccHnprehensive  to  include  her,  and  there  is  no  reason  to 
narrow  the  construction,  so  as  to  prevent  its  extending  to 
a  case  that  wanted  a  remedy.  (4) 

It  has  been  likewise  held,  that  a  married  woman  who,  in  Also  to  amar- 
the  absence  of  her  husband  abroad,  is  pregnant  under  such  ^^^' 
circnmstanoes,  as  that  the  child  would  be  deemed  by  law  a 
bastard,  is  liable  to  be  removed  under  the  35  Geo.  III., 
though  the  words  of  the  act  are,  '*  every  unmarried  woman 
with  child ;''  for  *<  the  legislature  plainly  had  in  view,  that 
every  woman  pregnant  of  a  child  which  was  not  protected 
by  the  matrimony  of  the  parents,  but  would  when  bom  be 
a  bastard,  should  be  removable,  whether  married  or  un- 
married :  for  though  the  mother  were  married,  yet  if  her 

maintain  hb  cbildreny  bdng  unable  to  do  so,  is  in  that  respect  impotent 
and  chargeable  to  the  parish.  Difierent  questions  might  be  made  respect- 
ing cfifierent  members  of  a  family :  1st,  The  wife ;  sd,  Unemandpated 
cJiildren  living  with  the  parent,  and  able  to  woriL  for  their  support ; 
Sd^  Uncmancipated  children  dialed  from  labour  by  sickness  or  infancy ; 
4th9  Apprentices  unwilling  to  dissolve  their  indentures.  5th,  The  caae 
of  cmandpated  children  seems  directly  considered  by  Lord  Kenyon  in 
Rex  V.  St.  Mary  Westport,  ante,  196.  See  Jane  Can^s  case.  Rex  v. 
Oreneen  of  St.  Mary  in  Carlisle,  Cald.  76. 

(1)  Rex  9.  Kingswood,Burr.  S.C.  592. 

(S)  lb.  and  see  Great  Bedwin  v.  Wilcot,  Burr.  S.C.  163,  posL 

(3)  See  Rex  v.  St. Mary  Westport,  ante,  196. 

(4)  Rex  «.  Great  Yarmouth,  8  Term  Rep.  68. 
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child  would  by  law  be  a  bastard,  she  was  in  pari  jure  with- 
in the  scope  of  this  act  with  an  unmarried  woman  who 

was  pregnant."  (1) 

Object  of  The  meaning  of  35  Oeo.III.  clOl.  was  to  prevent  the 

only  to  pre-  removal  of  persons  until  actually  chargeable,  who  were  be- 

veni  removal  fore  removable  if  likely  to  become  so ;  but  not  to  make 

Uker"to°be-  Persons  removable  who  were  not  proper  objects  of  removal 

come  chaise-  before  that  act  (2)     Thus,  a  single  woman  who  is  preg- 

***tuall°'**  nant,  and  a  person  of  substance,  cannot  be  removed.  (3) 

Doet  not  em-  It  was  held^  also,  that  a  single  woman  who  was  with  child, 

power  the  re-  ^^j  Uved  in  service,  could  not  be  removed  airainst  her  own 
movai  Ota  .  , 

iingle  woman    or  her  master's  consent,  as  one  actually  chargeable  under 

of  substance,  ^yg  g^j^  Pqj.  ^Jj^  mere  circumstances  of  a  single  woman's 
LtJ^pl^t  being  with  chUd,  did  not  before  the  act  operate  as  a  disso- 
servant  maid  lution  of  the  contract  of  service,  and  make  her  liable  to  be 
nuister's  con-  removed,  against  the  consent  both  of  the  master  and  ser* 
•ent.  vant.  (4) 

And  in  a  subsequent  case  the  court  adhered  to  this 
opinion,  that  being  pr^nant  with  a  child,  which  if  born 

would  be  illegitimate,  amounts  to  no  more  than  presump- 
tive chargeability,  so  as  to  put  it  on  the  party  disputing 
that  fact,  to  show  that  she  is  a  person  of  substance ;  or  as 
in  Rex  v.  Alveley,  that  she  is  under  a  contract  of  hiring  and 
service  with  another  at  the  time,  so  as  to  rebut  the  pre- 
sumption of  being  actually  chargeable  to  the  parish,  and, 
consequently,  liable  to  be  removed.  (5) 

It  will  be  well  enough,  however,  if  the  complaint  states 
premises  from  whence  the  conclusion  of  the  pauperis  bdng 
chargeable  under  S56eo.III.  c.  10 1,  necessarily  arises,  pro- 
vided the  justices  adjudge  the  pauper  to  be  actually  chaig^ 
able.  (6) 

(1)  Rex  o.  Tibbenham,  9  East,  388. 

(9)  Per  Lord  Ellenborough  C.  J.,  Rex  r.  AWeley,  5  East,  S63. 
(5)  Per  Lawrence  J.,  ib.     Per  Lord  Ellenborough  C.  J.,  itnd. ;  and 
Rex  V,  Tibbenham,  sapra,  (1). 

(4)  Decided,  ibid. ;  and  see  ante,  Vol.  L  supra,  (1)  n.  (1). 

(5)  Rex  V,  Tibbenham,  chap.xx.  secUiv.  parti. 

(6)  Rex  V.  Inskip  with  Sowerfoy,  5  M.&S.  299.  post ;  and  see  as  to 
the  form  of  the  order,  ibid. 
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Up6n  appeal  against  an  order  of  two  Justices,  made  pn  Since 
the  5th  day  of  August  1823,  for  the  removal  of  J.  Asprey,  pauper  seemi 
with  his  wife  and  children,  from  the  parish  of  St  Botolph,  remoTable 
in  the  town  and  county  of  Cambridge,  to  the  parish  of  chargeable,  J- 
Ampthill,  in  the  county  of  Bedford^  the  sessions  confirmed  though  resid- 
the  order,  subject  to  the  opinion  of  this  court  on  the  fol-  JJjfn^  above"*' 

lowing  case.  the  annual 

value  of  10^., 
unless  he  has 
The  pauper,  a  rope-maker,  being  previously  settled,  by  actually  gained 

estate,  in  the  parish  of  Ampthill,  came  with  his  family  to  J/^rSfdl^ 
reside,  in  Midsummer  1822,  in  a  house  in  the  parish  of  livery  of  the 

St  Botolph :  he  had  hired  it  of  one  Mitchell  for  10/.  a  year ;  ^^^^f-,  . , 
.  ,  .  «      .  ,        .  ,         ,  ,1      Semblable, 

he  put  his  own  nirniture  therem,  worth  15/.  or  16/.;  ne  although  te- 

continued  to  live  in  it  about  a  year ;  and  in  July  last,  being  »«"'  P*y*  *^* 
much  distressed^  he  applied  to  the  parish  officers  of  St  Bo-  [^Q  ^m  jjot  i^. 
tolph  for  relief,  who  refused  to  give  him  any  till  ordered  by  qwi^e  a  settle- 
a  magistrate  so  to  do,  after  being  summoned  to  show  cause  39  Geo.  III. 
why  diey  did  not ;  they  then  gave  the  pauper  1 45,  on  the  S 1  st  c.  50.,  if  the  te- 
of  July,  according  to  such  order;  the  tax  collectors  durmg  ^f  the  yearly) 
this  month  had  seized  a  box,  worth  1/.,  for  a  quarter's  tax  value  of  10/. 
of  3*.  in  arrear,  and  the  pauper's  wife  had  sold  some  fur-  gJ^ji^enT  * 
niture ;  but  what  remained  in  the  house  at  this  time  was  since  that  act, 
worth  14/.,  a  circumstance  which  was  not  communicated  eiSf^  n'ay  or 
to  the  magistrate  by  the  overseer  when  the  order  for  relief  l^aUy  tender 
was  made :  the  day  after  this  relief  Mitchell  called  for  his  *"'  ^^^' 
rent  of  10/.,  and  gave  the  pauper  a  fortnight  to  pay  it  in  ; 
soon  after  this,  the  pauper  and  his  family  were  removed  to 
Ampthill  mider  the  above  order  of  removal ;  he  then  ap- 
plied to  one  Sturge,  an  auctioneer,  to  buy  his  furniture, 
to  enable  him  to  pay  his  rent     Sturge  went  to  Cambridge, 
valued  it  at   IS/.  35.  exclusive  of  his  tools,  which  were 
worth  5Lf  and  agreed  to  buy  them  for  10/.;  which  sum  he 
paid  to  the  pauper,  who  kept  the  key  of  the  house  all  the 
time,  and  returned  to  it  about  the  14th  of  August,  on  which 
day  Mitchell  had  sent  a  person  to  distrain  for  the  rent ;  but 
no  distress  was  taken,  because  the  bailii!s,  Sturge,  and  the 
pauper,  went  together  to  Mitchell,  and  the  rent  was  paid  by 
the  pauper  with  the   10/.  he  received  from  Sturge.     An- 
other auctioneer  had  been  employed  to  sell  some  of  the 
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fnmiture^  wider  the  direction  and  according  to  the  invcn* 
tory  o£  Sturge,  and  sold  it  for  SL  1  Ss. ;  and  after  this  sale, 
the  remainder  of  the  tools  and  furniture  might  be  worth 
6L;  without  the  tools,  the  remaining  fiimiture  might  be 
wordi  IL  The  sessions  decided  that  the  house  was  not  of 
the  value  of  lOL  Nolan  ccmtended,  first,  that  the  pauper 
was  not  removable  from  the  parish  of  St*  Boto^>h,  even  if 
he  had  not  gained  a  settlement  there,  because  at  the  time 
the  order  was  made  he  had  been  residing  more  than  for^ 
days  upon  a  tenement  of  the  value  of  10/. ;  and,  secondly^ 
that  under  the  circumstances  stated  in  the  case^  he  had  ac- 
quired a  settlement  in  that  parish.  Upon  the  first  pokit,  he 
observed,  that  by  the  ancient  law  a  party  was  irr»n«vable, 
unless  he  came  into  the  parish  in  a  state,  of  vagrancy.  The 
statute  lS&14Car.II.  dS.  did  not,  as  was  sometimes 
supposed,  enable  the  incomer  to  acquire  a  settlement,  but 
gave  the  justices  power  to  remove  any  person,  within  forty 
days  after  he  shall  come  to  setde  in  any  tenement  under  the 
yearly  value  of  10/.  Its  object  was  rather  to  prevent  a  settle- 
ment than  to  give  one.  The  subsequent  statutes,  1  JacIL 
c.17*  and  dW.&M.  c.11.  refer  to  the  for^  days  contin- 
uance in  a  parish  in  terms  no  further  than  as  it  was  neces- 
sary **  to  make  a  setdement"  They  only  prolong  the  power 
of  removal  beyond  the  original  forty  days,  in  cases  where 
the  party  could  have  been  removed  antecedent  to  13&14 
Car.  II.  Hence  it  followed^  that  a  person  might  be  irre- 
movable from  a  parish  where  he  could  not  gain  a  setde- 
ment.  Rexo.  Leeds  (I ),  and  Rex  v.  Mardqr  (2),  are  founded 
upon  this  principle,  and  show  that  a  pauper  residing^  either 
upon  a  leasehold  tenement  or  his  own  estate,  may  be  irre- 
movable, although  his  residence  does  not  confer  a  settle- 
ment It  is  true  that  the  IS  &  14  Car.II.  in  rendering  persons 
removable,  refers  to  the  value  of  the  tenement;  and  in  this 
case,  the  sessions  have  found  the  annual  value  to  be  less 
than  10/.  But  statutes  which  interfere  with  the  subject's 
common  right  of  choosing  his  place  of  residence,  by  such  an 
arbitrary  power  as  that  of  removal,  are  to  be  construed 

(I)  Ante,  158.  (4)  C9)  Ajitei  157.  (3) 
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strictly,  so  far  as  they  restrain  an  Englishman's  birthright, 
and  liberally,  so  far  as  they  protect  it.    The  59  Geo.IIL 
C.50.  annexes  the  acqubition  of  a  settlement  to  a  bond/ide 
taking  at  a  rent  of  IOL9  and  payment  of  that  rent  without 
reference  to  the  actual  value.  If  the  justices  can  investigate 
the  value,  in  opposition  to  the  rent  paid,  where  there  is  no 
fraud,  it  will  overturn  the  object  of  the  statute,  and  re- 
introduce that  uncertainty  and  litigation  it  was  designed  to 
avoid.    To  avoid  these  evils,  the  legislature  referred  to 
the  rent  paid,  as  the  fidr  and  conclusive  criterion  of  the 
value  of  the  premises.     The  finding  therefore  by  the  ses- 
sions that  the  rent  exceeded  the  real'  value  was  irrelevant 
and  impertinent;  and  being  repugnant  to  their  material 
finding  as  to  the  bond  fide  payment  of  rent,  is  to  be  dis-  - 
missed  finom  the  court's  consideration.   The  pauper  resided 
on  a  tenement  of  the  annual  value  of  10^  within  the 
meaning  of  the  59Greo.III.,  and  was  irremovable.     He 
dwelt  there^  and  not  in  a  state  of  vagrancy ;  and  under  the 
protection  of  a  residence,  by  the  possession  of  which  he 
might  finally  become  settled.     He  was  no  vagrant ;  he  re- 
sided much  more  than  forty  days  irremovable,  and  came 
neither  within  the  letter  nor  the  spirit  of  the  lS&14Car.II. 
It  may  also  be  urged,  that  he  was  not  actually  chargeable,  for 
the  case  finds  that  he  had  property  more  than  sufiicient  to 
pay  his  rent,  and  maintain  himself  at  the  time  he  received  reliefl 
Secondly,  he  gained  a  setdement  in  the  parish  of  St  Bo- 
tolph;  for  though  at  the  time  when  the  order  was  made  he 
had  not  actually  paid  the  rent,  yet  the  landlord  having 
afterwards  given  him  time,  (and  it  being  in  fact  paid  within 
the  time  allowed  him,  it  must  be  considered  as  virtually 
pud  when  it  became  due,  upon  the  principle  that  omnis 
ratihdbUio  retro  trahitur  et  mandato  iequiparatur,)  he  had  an 
mchoate  right  to  a  settlement  which  was  afterwards  per- 
fected :  any  other  construction  would  destroy  this  species 
of  settlement.    It  could  not  be  intended  that  to  perfect  the 
settlement,  the  rent  must  be  paid  the  instant  it  becomes 
due.      This  seldom  happens.     Suppose  the  landlord  is 
unwell,  or  absent,  or  dead,  and  his  personal  representative 
unknown,  it  would  ^  unjust  to  hold  that  a  tenant,  able 
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and  willing  to  pay  his  rent,  should  be  deprived  of  bis  set- 
tlement by  any  casualty  in  which  he  had  no  participatiGn ; 
or  that  by  the  voluntary  forbearance  of  the  landlord,  who 
neither  did  nor  could  complain  of  neglect  or  omission,  the 
tenant  is  to  sustain  the  same  injurious  consequence. 

Bayley  J.  It  is  unnecessary  to  decide  in  this  case,  whether 
since  the  passing  of  the  59Geo.III.  c.50.  a  settlement  is 
gained  by  residing  on  a  teifement  for  which  an  annual  rent  of 
10/.  is  payable,  but  the  annual  value  of  which  is  less.  I  incline 
to  think,  however,  as  previously  to  that  act  the  statutes 
require  that  the  tenement  should  be  of  the  annual  value  of 
10/.,  that  that  requisite  is  not  superseded  by  the  596.III. 
c.50.;  but,  without  pronouncing  any  decision  upon  that 
point,  I  am  of  opinion,  that  at  the  time  when  this  order  was 
made,  (and  the  date  of  the  order  is  very  material,)  the  pauper 
was  removable,  and  thathe  had  not  then  gained  anysettlement 
in  the  parish  of  St.  Botolph.     It  is  said,  that  although  he 
had  in  fact  received  relief  from  that  parish,  yet,  as  he  pos- 
sessed property,  he  was  not  actually  chargeable;  but  I 
think  that  as  the  parish  did  not  act  fraudulently,  and  as  they 
were  compelled  to  grant  him  relief  by  an  order  of  justices, 
the  pauper  is  to  be  deemed  as  being  actually  chargeable; 
and  if  so,  then  he  was  removable,  though  he  had  resided 
on  the  tenement  more  than  forty  days,  under  the  35  Geo.IIL 
clOI.     It  is  material  to  consider  the  history  of  the  law 
with  respect  to  this  power  of  removal.  By  the  1 3  &  1 4  Car.II. 
C.12.  upon  complaint  made  to  any  justice  of  the  peace 
within  forty  days  after  any  pei'son  coming  to  settle  in  any 
tenement  under  the  yearly  value  of  10/.,  any  two  justices 
of  the  division  where  any  person  that  is  likely  to   be 
chargeable  to  the  parish  shall  come  to  inhabit,  are  autho- 
rized to  remove  such  person  to  such  parish  where  he  was 
last  legally  settled  under  that  statute.     Complaint  must  be 
made  to  a  justice  within  forty  days  afier  the  party  has 
come  to  reside  in  the  parish.  Tie  85  Geo.  S.  c.  101.  recites 
this  act  and  repeals  so  much  of  it,  as  enables  justices  to 
remove  persons  likely  to  be  chargeable,  and  enacts,  that 
**  no  poor  person  shall  be  removed  from  the  parish  where 

he  shall  be  inhabiting,  to  the  place  of  his  last  legal  settle- 
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roenty  until  sach  person  shall  have  become  acttudly  charge* 
able  to  the  parish  in  which  he  shall  then  inhabit,^'  and 
then  two  justices  are  empowered  to  remove  such  person, 
in  the  same  manner,  and  subject  to  the  same  appeal,  and 
with  the  same  power  as  might  have  been  done  before 
the  passing  of  that  act,  with  respect  to  persons  likely  to 
become  chargeable.     Now,  taking  these  two  statutes  tOr 
gether,  I  think  the  meaning  of  them  is,  that  the  statute  of 
the  SSGeoJIh  clOl.  takes  away  altogether  the  power  of 
removing  within   forty   days  persons   likely  to    become 
chargeable,    but    gives    the    power    to    remove   persons 
actually    chargeable,   at  any    time  after   they  have    be- 
come so,  and  before  they  have  actually  gained  a  settle- 
ment in  the  removing  parish.     I  am  of  opinion,   also, 
that  on   the  fifth  of  August  1823,   when  the  order  of 
removal    was   made,    the  pauper    had   not  acquired  any 
settlement  in   the   parish  of  St  Botolph.      The  statute 
of  the  59  GeoJII.  c.50.  introduces  new   provisions   with 
respect  to  the  gaining  of  a  settlement  by  the  renting  of  a 
tenement.     Before  tliat  statute,  any  persons  renting  a  tene*- 
ment  of  the  annual  value  of  102>,  and  residing  on  it  forty 
days,  obtained  a  settlement;  but  that  statute  enacts,  that  no 
person  shall  acquire  a  settlement  by  reason  of  dwelling  lor 
forty  days  in  any  tenement  rented  by  such  person,  unless 
such  tenement  shall  be  bondjlde  hired  by  such  person  at  the 
sum  of  10/.  a-year  at  the  least,  for  the  term  of  one  whole 
year,  nor  unless  it  shall  be  held,  and  the  rent  for  the  same  ac- 
tually paid  for  the  term  of  one  whcle  year  at  the  least,  by 
the  person  hiring  the  same.    Now  in  this  case  the  pauper 
took  the  tenement  at  Midsummer  1822,  for  one  year;  the 
year  expired,  and  the  rent  became  due  and  payable  at  the 
expiralion  of  that  time,  and  if  the  pauper  had  nuMle  a  legal 
tender  of  the  rent  upon  the  premises  before  sunset  of  the 
last  hour  of  the  day  when  it  became  due,  and  had  been 
able  to  show  that  he  was  always  afterwards  ready  to  pay 
ity  possibly  such  a  tender  might  have  been  considered  in 
point  of  law  as  equivalent  to  payment ;  but  in  this  ease  he 
had  neither  paid  the  rent,  nor  done  any  thing  which  in  point 
of  I9W  cm  be  considered  as  pajrment^  at  the  time  when  the 
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order  of  removal  was  made.  He  had  not,  therefore,  done 
what  was  requisite  in  order  to  give  him  a  settlemmt  by  the 
renting  of  a  tenement,  according  to  the  provisions  of  the 
59Geo.IIL  c.50.  The  order  was,  therefore,  a  valid  order 
at  the  time  it  was  made,  and  the  subsequent  payment  of 
the  rent  cannot  effect  it  I  am,  therefore,  of  opinion  that  in 
this  case,  the  pauper,  by  having  applied  for  relief  from  the 
parish  in  July  1823,  and  having  received  that  relief  under 
an  order  of  magistrates,  was  then  actually  chargeable,  and 
therefore  removable,  under  the  S56eo.III.  cIOl.;  and 
I  am  also  of  opinion  that  at  the  time  when  the  order  of  re- 
moval was  made,  he  had  not  acquired  any  setdement  in  the 
parish  of  St  Botolph,  because  he  had  then  neither  paid  a 
yearns  rent,  nor  done  any  act  which  in  point  of  law  can  be 
considered  as  equivalent  to  payment 

Holroyd  J.  I  think  also  that  this  order  of  removal  is 
valid.  A  party,  in  order  to  gain  a  settlement  by  renting  a 
tenement,  is  required  by  the59  Geo.  III.  c.50.  to  do  certain 
things  which  were  not  requisite  before.  One  of  the  things 
required  is,  that  there  should  be  a  pajrment  of  one  year's 
rent  by  the  tenftnt  to  the  landlord.  Here  the  year's  rent 
had  become  due,  and  payable  at  Midsummer,  and  on  the 
first  of  August  the  landlord  gives  the  pauper  a  fortnight's 
time  to  pay  it,  and  before  it  is  actually  paid,  or  before  the 
pauper  had  done  any  act  which  the  law  considers  equivalent 
to  payment,  the  order  of  removal  was  made.  At  that  time, 
therefore,  the  pauper  had  not  gained  any  settlement  in  the 
parish  of  St  Botolph,  and  it  is  unnecessary,  therefore,  to 
consider  whether  the  finding  of  the  justices,  that  the  annual 
value  of  the  tenement  was  less  than  10/.,  is  material  or  not 
I  am  of  opinion,  that  the  subsequent  payment  of  the  rrat 
does  not,  by  retrospective  operation,  give  the  party  a  set* 
tlement  in  the  parish  of  St  Botolph  at  the  time  when 
the  order  of  removal  was  made.  I  fiilly  agree  with  my 
brother  Bayley,  that  since  the  35  GeallL  clOl.  it  is  not 
necessary  to  remove  paupers  actually  chargeable  within 
forty  days  afier  they  have  come  to  settle;  but  that  thejr 
may  be  removed  at  any  Ume  after  they  have  become  so 
chargeable. 
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Litdedale  J.  It  Is  tuuiecessary  in  this  case  to  decide  Uie 
question,  whether  in  opposition  to  the  contract  of  the 
parties,  any  other  value  than  the  rent  actually  payable  can 
be  set  up,  because,  since  the  statute  of  59  GeoJII.  c.50.  no 
secdement  can  be  gained  until  a  year's  rent  is  actually  pfud. 
Now  in  this  case  the  order  of  removal  was  made  on  the 
fifth  of  August,  and  the  year's  rent  was  not  paid  until  the 
fourteenth;  the  subsequent  jpajrment  of  the  rent  cannot,  by 
retrospective  operation,  give  the  pauper  a  settlement  at  the 
time  vdien  the  order  of  removal  was  made,  and,  therefore, 
the  pauper  had  not  gained  any  setdement  at  that  time, 
and,  having  then  become  actually  chargeable,  he  was 
prcfperly  removed ;  the  order  of  sessions  must  therefore  be 
confirmed. 

Order  of  Sessions  confirmed.  (1) 


(I)  Rex  V.  Ampdull,  HiL  Sitt.  5Geo.IV.  MSa  B. &  C.  Abbot  C.  J. 
abieiit.  This  case  includes  so  many  considerations  upon  35Geo.in. 
cioi.  and  59  Geo. III.  c50.  that  it  was  thought  useful  to  insert  it  at 
lengthy  as  given  in  Messrs*  Bamewall  and  Gresswell's  MSS.  • 
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Poor  how  re- 
moved. 


CHAP.  XXIX. 
Cff  removing  the  Poor. 

As  soon  as  parish  officers  have  ascertained  what  poor  they 
are  empowered  to  remove,  when  they  become  an  actual 
burthen  to  the  parish,  their  next  duty  is  to  adopt  proper 
measures  for  their  removal.       • 


Three  modes.        Th^  modes  of  removal  are  three:  1st,  By  an  order  of 

removal  under  ld&14Car.II.  c.l2.  to  the  place  of  their 
last  legal  settlement.  2d,  Hie  removal  of  vagrnnts  by  a 
pass.  Sd,  By  a  power  said  to  be  vested  in  the  justices  to 
remove  in  some  particular  cases,  not  specifically  provided 
for  by  statute. 


Sect.  I. 

Of  Orders  cf  Bemctoctl, 

Application  to  Wu£N  a  person  becomes  chargeable  to  the  parish  or 
remove.  township,  its  officers  (for  none  else  can  do  it)  (1)  should 

Purbhoffioen'  apply  to  the  ma^strates  for  an  order  to  remove  him.  The 
complaint.        complaint  may  be  laid  before  a  single  justice.  (2)     It  is 

the  foundation  of  the  magistrates'  jurisdiction  (3),  and  need 

not  be  upon  oath.  (4) 


Notice  to 
pauper. 


The  pauper  ought  to  have  notice  of  this  complaint,  and 

*be  heard  (where  it  can  be  done)  before  his  removal  (5) ; 

for  the  court  will  grant  an  information  against  magistrates 

making  an  order,  if  they  have  omitted  to  summon  him 

through  wilful  neglect  (6) 


(1)  Per  Holt  C.  J.,  Weston  Rivers  v.  St.  Peter's,  S  Salk.  499. 
(S)  Rex  V.  Westwoody  1  Str.  73.  Rex  v.  Stanttead,  9  Saik.  488. 

(3)  Rex  V,  Hardy,  Andr.  361.    Weston  Rivers  «.  St.  Peter's,  S  Stik. 
498.  supra,  (l). 

(4)  Rex  V.  Standish,  Burr.  8.  C.  1 50.  Rex  r.  Southwold,  ib.  140. 

(5)  Anon.,  Comb.  478.  S  Bott,  637.  PI.  666.  Per  BuUer  J.,  Rex  v.  Bsg- 
wortb,  Cald.  179.    8  Bott,  640.  PI.  674. 

(6)  Rexv.Wykes,  9  Str.  1099.    Andr.  938.    9  Bott,  638.  n.670. 
Rex  V.  Tavistock,  3  D.  &  R.  417. 
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« 

The  head  of  the  family  should  be  examined  when  it  ^^'^  ^^^ 
can  be  done  conveniently,  but  it  is  sometimes  unnecessary; 
as  where  a  mother  is  called  to  prove  her  son's  settlement 
acquired  by  hiring  and  service,  although  the  son  himself 
might  have  been  called  for  the  purpose  (1);  sometimes  im- 
possible, as  if  he  be  insane  (2),  or  cannot  be  found  (S) ; 
so  an  infant  of  tender  years  cannot  be  examined.  (4<)  But, 
to  warrant  the  removal,  it  is  by  no  means  necessary  that 
the  evidence  should  be  m  all  respects  complete  and 
conclusive  of  the  setdement  If  it  be  legs!  in  its  nature, 
and  such  as  affords  a  fair  presumption  of  the  party's  set- 
dement,  that  is  suiBcient,  when  uncontradicted.  It  is 
enough,  therefore,  when  the  head  of  a  family  has  ab- 
sconded, or  the  paupers  are  incapable  of  giving  evidence, 
to  summon  some  relation,  or  other  person,  acquainted  with 
the  settlement  of  those  who  are  to  be  removed.  Thus, 
where  die  father  of  children  under  seven  years  old  has  ab- 
sconded, the  examination  of  the  grandmother  will  be  suffi- 
cient to  found  an  order  of  removal.  (5)  So  an  adjudication^ 
of  the  settlement  of  husband  and  wife  may  be  made  upon 
the  examination  of  the  wife  only  (6)  ;  and  that,  although  it 
does  not  appear  that  the  removing  parish  has  used  due  di- 
ligence to  find  the  husband.  (7) 


(1)  Rexo.  Ytpytty,  4  M.  &  a  5'i. 

(s)  See  Rex  v,  Eriswell,  5  Tenn  Rep.  707.;  ante.  Vol.  I.  chap.xx. 
lect.vi. 

(3)  See  Rex  O.Stone,  6  Term  Rap.  56.  2Bott,27.  PI.  49.  Rex 
p.  ffinegBf*  7  East,  977. 

(4)  P^  Boiler  J.,  Rex  v.  Bagworth,  ante,S06.  (5>  Rex  v.  Bvwdon, 
9  East,  101. 

(5)  Rex  V.  Bucklebuiy,  I  Term  Rep.  164.  But  the  justices  seem  to 
have  no  power  to  compel  their  appearance,  if  they  think  proper  to  dis- 
obey the  summons. 

(6)  The  wife  only  was  removed.  It  was  objected^  that  the  order  was 
illegal  on  this  account,  as  the  wife  could  only  know  the  fact  of  her  hus- 
band's settlement  by  hearsay.  But  by  LordEllenborough,  C.  J.,  this  does 
not  follow ;  she  may  know  the  &ct  as  well  as  any  other  witness.  Rex  v. 
Blnegar,  supra,  (3);  and  see  Rex  v.  Yspytty,  supra,  (l).  Rexo.  Ta- 
▼iitock,3D.&R.  4S7. 

(7;  Rex  V.  Stone,  supra»  (3).  In  that  case  the  pauper's  father  was 
examined  on  the  appeal. 
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Mflgbtfaie*!         Hie  next  proceedinir,  after  infomiatlon  by. the  parish 

omoers,  is,  that  the  magistrate  grant  a  summons,  requinng 
the  party  to  appear  brfore  /wo  justices ;  for  althoagfa  the 
complaint  of  a  pauper's  settlement  may  be  to  one  justice, 
the  examination  ought  to  be  by  those  two  who  sign  the 
order.  (1) 

Warrant  if  If  upon  service  of  this  summons  the  pauper  refiise  to 

rS;?^  .«»»«.  a  warrant  n«.y  be  g«nted  to  bring  him  brfo«  two 
justices,  who  are  to  examine  and  remove*  (2) 


Order  must  be 
made  by  oral 
testimony  on 
oath. 

Order  made 
upon  an  affi- 
davit, taken 
before  other 
justices,  bad* 


49  Geo.  in. 

G.  184. 


The  justices  who  made  the  order,  must  have  proceeded 
formerly  in  all  cases  upon  viva  voce  testimony,  taken  befibre 
themselves  in  each  other's  presence  (S),  by  examinatioa 
upon  oath*  An  order  made  by  two  justices  of  one  county 
upon  an  examination  taken  before  two  of  another,  and 
transmitted  to  the  former  with  an  affidavit,  verifying  that 
it  was  duly  taken,  was  held  bad,  the  person  examined  be- 
ing still  alive*  (4)  Yet  it  seems  as  if  it  might  be  used 
as  concurring  evidence.  (5) 

■ 

But  it  is  now  provided,  by  49G.IIL  c.124*  s.4.  ^  That 
whenever  it  shall  happen  that  any  pauper  is  by  age^  illness, 
or  infirmity,  unable  to  be  brought  up  to  the  petty  sessions 
to  be  escamined  as  to  his  or  her  settlement,  it  shall  be 
lawfiil  for  any  one  magistrate  acting  for  the  district^  where 
such  pauper  shall  be,  to  take  the  examination  of  the  said 
pauper,  and  report  the  same^  to  any  other  magistrate  or 
magistrates  actmg  for  the  said  district,  and  for  the  said 
magistrates,  upon  such  rqxnt,  to  adjudge  the  settlement  <& 


(1)  Rex  V.  Wykes,  9  Str.  1099.  ante,  906.  (s).  Rex  v.  Howartb, 
9Bott,640.  PL67S.  It  u  stated  in  this  last  case,  that  in  Rex  V.  Wykes, 
an  information  was  granted  against  three  jostieei  for  making  an  order, 

hree  having  signed  it,  and  only  one  horii^  examined  the  party. 

(2)  Per  Gould  J.,  Ware  o.  Scanstead,  9  Salk.  48S. 

(s)  Rex  o.  Howartfa,  9  Bott,  640.  PL  677.  But  see  Rex  o.  Everden, 
9  Es^  101.  and  49  Geo.  III.  c.  194.  infira. 

(4)  Rex  V.  Gobi  St.  Alwin,  Burr,  8.C.  156. 

(5)  Per  Lee  C.  J.,  ih.;  and  see  Roi  v.  Long  GritcheU,post,  215.  (9). 
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the 'said  pauper,  to  all  intents  and  purposes  as  if  the  said 
pauper  had  appeared  before  two  magistrates."  (1) 

By  59 Geo  JILal2.it  is  enacted,  <<  That  it  shall  be  lawful  59Geo.III. 
for  any  justice  of  the  peace  to  take  in  writing  the  examination  Examination 
on  oath  of  any  person  having  a  wife  or  child,  who  shall  be  a  of  prisoners. 
prisoner  in  any  gaol  or  house  c^  correction,  or  in  the  custody 
of  the  keeper  of  any  such  gaol  or  house  of  correction,  or  who 
£hall  be  in  the  custody  of  any  constable,  or  other  peace  officer, 
by  virtue  of  any  warrant  of  commitment  touching  the  place 
of  his  or  her  last  legal  settlement :  and  such  examination 
shaU  be  signed  by  such  justice  taking  the  same,  and  shall 
be  received  and  admitted  in  evidence  as  to  such  settlement, 
before  any  justice,  for  the  purpose  of  any  order  of  removal,  so 
long  onbf  as  tie  person  so  examined  skaU  continue  a  prisoner!* 

l£f  when  the  pauper  is  examined,  he  refuses  to  answer  Comnutment, 
proper  questions  put  to  him  in  the  course  of  his  examina-  ifpauper 
don,  the  justices  may  commit  him  **  until  he  shall  answer/'  an^!^^ 
For  as  they  have  a  right  to  examine  him  touching  his 
settlement,  it  would  only  be  a  shadow  of  a  right,  unless 
they  have  a  power  likewise  of  enforcing  that  examination 
by  committing  the  pauper  for  refusing  to  be  examined.  (2)  Form  of  com- 
The  form  of  such  commitment  ought  to  be   "  until  he  ^i*™*"*- 
shall  answer,  &c•'^    For  it  is  like  the  case  of  a  commit- 
ment by  the  commissioners  of  a  bankrupt,  where  the  party 
committed  must  send  word  when  he  will  submit,  and 
the  questions.  (8)  • 


If  the  justices  are  satisfied  upon  the  pauper's  examine-  Order  when  to 
tion,  and  such  other  evidence  as  is  adduced  before  them,  ^  °'^^* 
that  he  has  intruded  into  the  parish,  and  is  become  charge- 
able there,  b^g  l^;ally  settled  in  some  other  place,'  they 
ought  to  make  an  order  for  his  removal  thither. 

( 1 )  And  see  as  to  the  examination  of  soldiers^  &c.  1  GeoJV.  c.  19. 
lu  TO.  ante,  Vol.  I. 

(9)  Per  Ashhant  and  Boiler  Js.,  Rex  v,  Jackson,  1  Tena  Rep.  655. 
lut  the  court  came  to  no  dedded  opinion. 

(9>PerBuUer  J.yib4  and  see  Mayor  of  Northampton's  case^Carth.  159. 
ig>sty  chap.  XXXV.  sect.  9. 

VOL.  II.  P 


^10  OfOtders^Rmacal. 

All  order  of  removd  k  usually  under  bud  and  seaL 
This  seems  necessary,  as  it  is  called  ^  a  wanant  to  re- 
move," in  IS&UCar.II.  cl2.  and  SW.8tM.c.ll^  and 
Hie  better  opinion  seems  to  be^  tbat  all  wartants  should 
be  thus  exectited.  (1) 

Dated.  It  is  likewise  usual  and  proper  t6  specify  th^  day  upoa 

which  the  order  is  signed.  But  this  omission  does  not 
vitiate  it,  unless  some  damage  is  proved  to  result  from  the 
n^lect  An  order  of  removal  purported  to  be  executed 
thus :  <*  given  under  our  hands  and  seals,  the 
day  of  April,  in  the  year  of  our  Lord  1804 :"  upon  appesl, 
the  sessions  were  of  opinion,  that  the  day  of  lite  date  being 
left  in  blank,  rendered  the  oider  d^edve;  and  dwt  they 
had  no  power  to  amend  it,  or  receive  evidence  of  its  datc^ 
or  of  the  time  of  the  removal :  and  they  quashed  the  order. 
But  the  Cknirt  of  iGng^s  Bendi  quariitid  thtir  order,  and 
confirmed  that  made  by  the  two  justices*  (8) 

How  made.  As  an  order  is  a  judidal  act,  requiiiiq;  the  magiaUales* 

mutual  (^oncuirence^  it  must  be  determined  upon  wink  Hk/ 
are  together,  Imd  AonM  be  s^;ned  by  them  in  each  oUmi's 
I^esenoe.  {S)  But  if  an  alteration  is  made  in  it  fay  one 
magistrate  in  the  odier's  presence,  afker  it  is  signed  bjr 
both,  and  before  delivery  to  the  parish  oAcers,  aldioi%h 
without  being  re-sealed  and  re^deKvered,  die  oider  is  not 
therefore  bad.  (4) 

When  only  Even  if  it  be  signed  by   two  magistrates  away  from 

eadi  others  while  one  of  them  is  cut  of  his  juriadhdfim. 


(1)  1  Hai.  H.  P.  C.  577.  6  Hawk*  book  s.  diap.  13.  p.  181.  Ed.  7. 
tinst.  591.  Dalt.  Ju8t.PeaGe»  chap.  169.  p.  579.  Ed.  1797.  See  also 
Rex  V.  Woodsterton,  post. 

C2)  Rex  o.  Bdmpton,  Hil.  45'€leo.  HI. 

(5)  Rex  o.  Howarth,  9  Bott,  640.  PL  675.     But  in  this 
jdMiee  signed  the  name  df  ^otber  who  was  nibt  pvetent  at  the 
ation ;  and  that  it  may  be  luffident  if 'tfa^  agwa  opon  tbe  eedcr  tc^e- 
ther^althoiigli  thejr  flgnwben  i^parated,  aee  alitB^  Vol.  I.  5«.Ii.<«)l 

(4)  Rex  V.  Llanwinio,  4  Term  Rqp.  475. 
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it  nsfMteni  the  order  only  voidable  upon  appeal,  and  not 
absolutely  void.  ( 1 ) 

Before  obaerving  upon  the  technical  parts  of  this  Ipnd  Ceneral  rules 
of  orfers,  it  may  be  necess«y  to  pr«uae  some  genen.1  ^^^^ 
roles  nspecdng  them. 

Isl^  The  jusdoes  caiuiot  remove  more  tfaim  one  &mily,  ist.  Only  one 
by  one  order.  Because,  not  only  the  parishes,  but  the  ed^MMwdCT 
parties  have  a  right  to  appeal :  and  as  between  parishes, 
8It9W.iIL  e.30.  gives  costs  to  the  parish  in  whose 
&vo«r  the  appeal  is  determined;  «nd  now  the  a^)eal 
would  be  determined  b  fieivour  of  seither  and  of  both : 
it  caanot  be  said  the  order  is  reversed,  because  it  stands 
good  us  to  par^  and  cannot  be  said  to  be  eonfinned, 
because  it  is  not  held  i^ood  as  to  Ihe  whole;  and  further, 
the  parfy  HUght  cbuae  to  appeal,  which  would  draw  pver  the 
other  matter,  in  whieh  the  parties  on  all  sides  acquiesce.  (2) 

2d,  Tbqr  cannot  make  it  provisionally,  as  *^  to  continue  sd,  Itmiutnot 
tai  the  aext  seasions  {S);"  or  «  otcept  the  party  find  be  conditional, 
security  Co  be  allowed  by  them,"  u  e.  the  justices,  for  they 
cannot  tna4ce  a  conditional  order ;  it  is  an  adjudication, 
and  ought  to  be  absolute :  they  have  nothing  to  do  with 
the  security.  (4) 


(1)  Rex  o.£teotfield»  4  Term  Rep.  5S6.  ante,  14#.  (4).  But  jee  Rex  «. 
Hamstall  Redware,  3  Term  Rep.  580.  ante,  Vol.  I . 

(2)  Per  Eyre  and  Fortescue  Js.,  Pratt  C.  J.  haesitante.  Chewton  v. 
Compton  Martin,  1  Str.  471.  This  seems  clear  where  the  remoTal  is 
to  difcrent  parvbes.  Bet  dilerent  parts  of  Uie  same  famSjr  may  have 
4ifrjff»f  settiementSv  and  it  is  4|uil y  pfactioe  to  affirm  an  order  ia  pait 
■ndqiaMbit  at  to  the  remaiader.  InWaDgfordv.Bra11doD9Carth.44e. 
one  order  remoTed  three  poor  men  and  their  fiunilies,  and  this  objection 
iras  not  taken,  although  several  others  were  made  to  its  form.  See  also 
^inoo.  S  Salk.  48S.  which  seems  S.  C.  But  in  Comb.  478.,  which  seems 
ilso  to  be  a  report  of  the  same  case,  it  is  expresdy  observed,  **  that  jus- 
ices  may  make  one  order  to  remove  several  fiunilies,  and  upon  i^peal 
o  ■cssimii  they  may  reverse  it  ^aood  one.** 

(5)  Bffaitar  o.Usley,  Cat.  Sett.  &Rem.  5S. 
(4)  Oakham  v.  Whitdesca,  it  Mod.  171. 
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Sdy  They  have  no  authority  to  remove,  except  to  s 
parish  or  district  having  officers,  and  maintidning  its  own 
poor.  They  cannot  remove  to  an  extra-parochial  place 
not  having  overseers  (1);  nor  to  an  hamlet  within  a  parish, 
if  in  the  same  situation,  although  it  does  not  contribute  to 
the  relief  of  the  poor  of  the  parish  (2);  nor  to  a  large  and 
populous  district,  part  of  a  parish,  maintaining  its  poor  in 
conmion  therewith,  and  without  any  sep&ate  establishment 
of  its  own.  (S) 


not  for  an- 
other. 


4th,  Where  4th,  But  where  a  parish  lay  in  the  counties  L.  and  W. 

cen  for  one  "  '^^  ^^  overseer  was  appointed  for  that  part  which  lies  in 
district,  and      W.  and  never  had  been  for  that  in  L.,  but  the  same  ov»- 

seer  usually  acted  in  the  maintenance  of  the  poor  through- 
out the  whole  parish,  it  was  held,  that  a  removal  might  be 
made  to  that  part  of  die  parish  lying  in  L.  where  the 
pauper  had  gained  a  setdement  by  hiring  and  service,  and 
that  she  might  be  delivered  to  the  offica*  appointed  for 
W.  For  the  part  in  L.  cannot  be  considered  as  extra- 
parochial  and  without  overseers,  the  chiurhwardens  being 
overseers  to  this  purpose.  (4)  But  if  the  divisions  of  a 
parish  flius  situated  have  distinct  officers  and  rates,  and 
make  distinct  accounts,  then  each  division  is  to  be  oc»- 
sidered  as  a  several  parish,  and  the  removal  must  be  to  that 
district  in  which  the  settlement  is  gained.  (5) 

5th,  Two  justices  cannot  make  an  order  removing  the 
same  parties  while  an  appeal  against  a  prior  txtder  b 
pending  at  sessions.  (6) 


Sih,  Not  two 
orden. 


8th,  Not  tub-        6th,  The  order  must  be  original,  and  not  subsidiary  to 
f idiaiy.  another,  i.  e.  it  cannot  be  made  by  way  of  executing  a  prior 

order  of  removal.     A  man  is  removed  from  the  parish  of 


(1)  Ante,  158. 

(2)  Rex  17.  Tamworth,  Cald.  28.  ante,  158.  (6). 

(3)  Rex  V.  Swalcliffe,  Cald.  248. 

(4)  Rex  V.  Mereval,  Burr.  S.  C.  661. 

(5)  Anon.,  Sir  T.Raym.  476. 

(6)  Rex  V.  Hedingham  Sible,  Burr.  S.  C.  1 12. 
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A.  to  the  parish  of  L.  He  goes  from  L.  to  P.  who  got 
several  orders  from  two  justices,  by  way  of  execution  of  the 
first  order,  to  remove  him  from  P.  to  L.  But  all  of  them 
wese  quashed*  because  P.  ought  to  have  made  an  original 
complaint,  and  upon  that  have  got  an  order,  and  not  have 
grafted  upon  .the  order  of  removal  from  A.  to  L.  thou^ 
they  might  have  used  that  as  evidence  (1)9  to  induce  the 
justices  to  make  such  original  order.  (2) 

7th,  An  order  of  removal  is  usually  reversed  only  by  7th. 
appeal^  '^  fi>r  the  order  of  two  justices  is  a  determination 
of  die  right  against  all  persons  till  it  be  reversed/'  (3) 

8th,   But  an  appeal  is  unnecessary  when  the  order  is  a  sth. 
mere  nullity,  or  when  the  justices  making  the  order  want 
jurisdiction  (4),    or  remove   to  a  village  or  other  place 
which  does  not  maintain  its  poor  separately.  (5) 

9th,  If  the  justices  have  made  their  order  by  surprise,  9th,  May  su- 
they  may  issue  another,  reciting  that  they  were  surprised^  '*^!in«lb^^'^ 
and  suspending  the  first  order,  and  commanding  the  parish  8uq>rise. 
oflBcers  to  return  it  to  be  cancelled ;  for  this  prevents  the 
charge  of  an  appeal.  (6) 

10th,  Also  a  parish  in  whose  favour  an  order  is  made,  10th. 
may,  after  it  is  executed  by  the  pauper's  removal,  determine 
to  abandon  it  without  waiting  to  have  it  quashed  upon 
i^>peal,  if  they  find  upon  further  information  that  it  cannot 


(1 )  See  Rex  v.  Coin  St.  Alwin,  ante,  808.  (4). 
(9)  Rex  V.  LongCritchell,  2  Salk.  489. 

(3)  Per  Holt  C.  J.,  Chalbuiy  v.  Chipping  Famngdon,  2  Salk.  488. 
Alco  Malendiene  9.  Hiuudony  Fol.  273.  Rex  v.  Leverington,  Burr. 
&  C.  276. 

(4)  Rex  v.Chiivers  Coton,  8  T.  R.  178.  ante,  144.  (s).  pest,  215. 

(5)  Rex  V.  Swaldifie,  ante,  212.  (3).  post. 

(6)  Pancras  v.  Ruxnbold,  2  Bott,  624.  PL  638.  In  this  case  the  su- 
persedeas issued  three  days  after  the  order,  and  it  appears,  from  the  form 
of  the  supersedeas  and  what  is  said  by  the  court,  to  have  issued  before 
tbe  order  was  served,  or  at  least  before  an  appeal  was  lodged  against  it, 
or  the  time  for  appealing  expired.    See  Rex  v.  Smith,  2  Bulst  343. 
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be  siqiportod;  for  them  can  be  no  ol:jettioii  tp  a  ptftys 
abandoning  a  judgment  intended  fcr  his  own  benefit.  And 
where  tuoh  an  order  la  cancelled  bjr  the  joatioes  who  flgned 
it  befi>re  the  time  for  appealing^  with  the  ooBaent  both  cf 
the  removing  pariah  and  that  removed  to,  a  sobaeqneat 
order  of  rerao^  to  a  third  parish  ia  good.  (1) 


Sect.  II. 
Qfthe  Farm  ((fan  original  Order  ^ 


Form  of  an  An  order  of  removal  Is  in  effect  likewise  an  order  of 

orii^oal  order. 


maintenance;  for  it  not  only  directs  the  party  to  be  re- 
moved to  the  place  <^  his  settlement  but  also  that  he  ^hall 
Two  kindf .       ^  received  and  provided  for  there.    Such  an  order  may 

be  either  original,  i.  e»  the  first  made  to  remove  the  persoos 
mentioned  to  the  place  thereby  adjudged  to  be  dieir 
settlement,  or  it  may  be  to  remove  them  again,  either  to 
or  from  thence.  This  distinction  must  be  notioed,  as 
something  additional  is  necessary  to  the  form  of  the  onkr 
in  this  latter  case. 

The  following  particulars  are  essential  to  the  validi^*  of 
an  original  order  of  removal  1st,  It  must  set  forth  tbe 
authority  of  tho^  who  take  upon  themsdves  to  make  iu 
2d,  Hie  oomfdaint  of  the  parish  officecs,  which  is  tk 
foundation  of  tbe  order.  $d,  The  justice's  ftyanitnalton  ^ 
inquiry  into  the  truth  of  the  complaint,  ith,  A  descq>- 
tion  sufficiently  certain  of  the  parties.  5tb,  An  adjadica^ 
tion,  or  judgment  upon  the  truth  of  the  complaint,  and  of 
the  pauper's  settlement.  6th,  It  must  require  the  paiisb 
oflfeers  of  the  eomplatning  parish  to  remove^  and  tlwseaf 


(l)Rex»^LIaiirhjdd» Burr. S.C. 658.  ante,144.(9).Rez«.DMdlebur7, 
isEast,  319.  S.  P.  In  this  hut  esse,  Chaibory  o.  Gl%iiiig PWikfdop, 
H  Salk.  466.  w»  cited  to  show  that  an  order  after  execntSon  Mngis 
the  natore  of  a  judgment  executed,  could  only  be  revwied  by  appeat 
But  it  was  obflerted,  that  in  that  case  there  was  no  coosent  of  the  ptfff 
in  whose  hrour  tttt  order  was  made  to  vacate  it.  See  also  Rex  v.  ho- 
ticcs  of  Norfolk,  56.  ft  A.  484. 
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ihe  parish  in  which  the  settlement  in  adjudged  to  be,  to 
leceive  md  provide  for  the  paifp^.  (1) 

L  Of  setting  forth  the  Justices  auAority. 

It  ought  expressly  to  appear,  that  the  magistrates  have  Jus^ce's  jurif- 
jurisdiction  to  make  the  order.     It  should  profess,  there-  ^^  ^j^ko 
fore,  to  be  made  by  two  justices  of  the  peace.     An  order  justices, 
stating  only,  ^  whereas  complaint  has  been  made  unto  us," 
without  reciting  their  authority  (f .  e.  that  they  were  justices 
of  the  peace),  was  quashed  as  bad ;   and  although  in  an 
appeal  from  the  order  (2)  they  were  mentioned  to  be  justices, 
yet  that  will  not  help,  for  they  might  be  justices  then,  and 
not  at  tiie  miiking  of  the  order.  (3) 

It  must  appear  likewise,  that  they  are  justices  of  the  Of  the  county 
peace  for  the  cpunfy  in  which  the  place  from  whence  the  r^^^^e. 
paupers  are  to  be  removed  is  situate;  for  by  13&14Car.II.  How  to  be  set 
cl2.  the  jurisdiction  is  given  to  the  justices  of  the  county  ^^' 
where  the  pauper  comes  to  inhabit     Thus,  where  no 
county  was  mentioned  in  the  margin  of  the  order,  and  it 
was  directed  to  the  churchwardens  and  overseers  of  S.  in 
the  county  of  Middlesex,  and  to  those  of  C.  in  Buckings 
hamshire,  and  die  magistrates  only  styled  themselves  in 
the  body  of  the  order,  justices  of  the  peace  ^^Jbr  the  county 
aforesaid^'*   it  was  quashed.     For  as  two  counties  were 
previously  mentioned,  it  is  doubtful  of  which  they  are 
magistrates;  whereas  it  should  appear,   that  they  were 
justices  of  B.  wh^re  the  parish  is  situate,  from  whence  the 
removal  was  made.  (4)    It  was  once  held,  that  although 
a  county  was  mentioned  in  t)ie  margin,  it  did  not  help  the 

(l)  See  the  form  of  the  Order,  Bum's  Just.  tit.  Poor  RemovaL  The 
order  Is  diieoted  to  the  parish  officers  of  the  remoring  and  those  of  the 
tecamg  perish. 

(s)  i.  e.  Ut  videtur,  in  the  order  of  sessions^  which,  upon  appeal,  con- 
firmed that  of  the  justices;  or  possibly  in  the  tt>pellant*s  notice  of 
appeaL 

(3)  Walton  tr.  Chesteradd,  $  Mod.  323.  Rex  ».  Uplin,  Cas.  Sett,  ^p 
Rem.  27. 

(4)  Rex  V,  btepney.  Burr.  S.C.  sj.  Rex  v.  Qiilvers  Coton,  8  Term 
Rep.  17S.S.P.  See  also  Rex  v,  St. Stephenson,  1  BamardJ[.B.  177—196. 
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SS^inTa^.  ^^^^  ^  ^?  «>™ties  were  mentioned  in  the  body  of  die 
gin,  and  two  in  oi^er,  notwithstanding  they  described  themselves  to  be 
body  of  order,  justices  "  in  and  for  the  said  county,"  for  these  words  have 

no  necessary  reference  to  that  county  in  the  margin.  (1) 
If  only  one.      But  this  case  has  been  overruled  in  the  following  one- 

An  order  was  in  the  following  form :  — 

County  of  R.     To  the  churchwardens,  8cc.  of  the  poor  of 

the  parish  of  W.  in  the  said  county,  and  to  the 

churchwardens,  &c.  of  the  poor  of  the  parish 

of  St.  Mary,  in  the  borou^  of  L.  in  the  county 

of  L.  and  to  each  and  every  of  them* 

Rutland,  7  Upon  complunt  of  the  churchwardens,  &c.  of 

to  wit    J  ^^  parish  of  W.  in  the  said  county,  made  unto 

us,  whose  names  are  hereunto  set,  being  two  of  His  Miges- 

t3r's  justices,  &&  in  and  for  the  said  coonty. 

This  was  held  g9d ;  for  '^  county  of  R."  being  in  the  mar- 
gin, *^  parish  of  W.  in  the^af^^  countjr"  must  mean  the  county 
of  R.  to  give  Hckt  word  ^^saicT  any  meaning;  and,  as  the 
words,  *' justices  of  the  peace  for  the  said  county,"  follow 
immediately,  and  must  therefore  also  have  reference  to 
the  county  of  R.,this  is  the  plain  grammatical  constructicm 
of  the  words  themselves.  (2) 

(1)  Rex  o.  Moor  Critchelly  8  East,  66.  The  order  set  forth,  *<  whereas 
complaint  has  been  made  to  us  by  you  the  churchwardens,  &c  of  D.  in 
the  caufUy  of  Wilis  aforesaid,*'  [that  from  whence  the  pauper  was  re^ 
moved]  "  unto  us,  whose  hands  and  seals  are  hereunto  subscribed  and 
set,  being  two  of  his  majesty's  justices  of  the  peace  in  and  for  the  said 
county,  &C."  It  was  argued,  that  the  words  "  jusdees  of  the  peace  in  and 
for  the  said  county,"  must  have  reference  to  the  county  in  the  margin, 
which  is  Wilts.  2dly,  It  has  reference,  in  grammatical  construction,  to 
the  last  antecedent,  which  is  also  Wilts.  But  the  court  quashed  the 
order.  It  was  further  determined  that  the  sessions  had  no  power  to 
amend  this  defect  under  5  Gfeo.II.  c.l9.  ib.  See  also  Great  Bedwin  9. 
Wilcot,  2  Str.  1158.  But  see  the  observadons  of  Lord  EUenboroogb, 
Bayley  and  Abbott  Js.,  on  that  case.  Rex  v,  St.  Mary,  Ldcester,  1 B,  ^ 
A.  327. 

(2)  Rex  V.  St.  Mary,  Ldcester,  iB.&A.  527.  Holrpyd  J.  added, 
^'That  as  no  other  jusdces  except  magistrates  of  the  county  of  R.  could 
by  law  make  the  order,  the  court  will  intend  that  the  words  '  said 
county'  have  r^erence  to  die  county  where  the  magistrates  had  juzi9> 
dicdon,  for  that  construcdon  which  supports,  and  not  that  which  de- 
stroys the  instrument,  may  fairly  be  adopted,  tU  re$  magif  vdeai  quam 
pereat'* 
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Where  no  county  is  mentioned  in  the  body  of  the  order, 
and  there  is  one  in  the  margin,  that  will  do ;  for  the  mar- 
gin is  to  be  considered  as  part  of  the  order,  and  a  plain 
clear  reference  to  it  is  sufficient.  ( 1 )  It  is  said  not  to  be 
sofficient  that  they  are  stated  to  be  ^^  justices  of  the  county," 
omitting  the  words,  *^  of  the  peace."  (2)  And  if  it  only 
state  them  to  be  ^^  justices  in  the  county,"  and  not  of  or 
Jar  itj  the  exception  is  fatal  (3);  for  they  may  be  magi- 
strates residing  in  the  coun^,  and  not  in  the  commission 
there.  If  it  mention,  however,  the  county  by  its  common, 
instead  of  its  proper  legal  appellation,  as  if  Shropshire  is 
put  instead  of  Salop,  that  is  sufficient  (4) ;  and  the  court 
will  take  notice  of  the  divisions  of  a  county.  Thus,  where 
(Lincoln,  Holland)  was  inserted  in  the  margin  of  an  order, 
it  was  understood  to  mean,  that  Lincoln  is  the  county,  and 
Holland  the  division.  (5) 

When  magistrates  state  themselves  **  justices  for  the 
borough,  or  town  and  parish  of  A.,"  it  is  not  bad,  for 
both  town  and  borough  are  coupled  with  the  parish  for  , 

which  the  order  is  made ;  and  they  sufficiently  appear  to 
be  justices  of  either  of  those  places  for  which  they  were 
empowered  to  make  this  order.  (6) 

It  must  appear  also,  that  one  of  them  is  of  the  quo-  Of  the  quo- 
rum (7),  but  it  need  not  state  they  are  of  the  division  "*"• 
whence  the  removal  is  to  be  made.  (8) 


(1)  Rex  o.  Bourae,  Burr.  S.  C.  4S.   Rex  v.  Ufculm,  ib.  13S.    Rex  v. 
Holbeck,  in  Leeds,  Burr.  S.  C.  198. 
(8)  Rex  V.  Upton,  Cas.  Sett.  &  Rem.  27. 

(3)  Rex  r.  Owlton,  2  Salk.  474.   Rex  v.  Dobbyn,  S  Salk.  474.  S.  P. 

(4)  Rexo.  Madeley,  Burr.  S.  C.  208. 

(5)  Rex  V,  Bourne,  supra,  (l). 

(6)  Rex  V.  Andover,  Cald.  575. 

(7)  Anon.,  8  Salk.  475.  Chittamton  v.  Benhurst,   8  Salk.  475.    Al- 
brigfiton  o. I^ipton,  1  Str.500.    But  see  26 Geo. II.  c87.  and  7 Geo.III. 

C.81. 

(fi)  Anon.,  8  Salk.  475.  supra,  (7).  Elix.  Ashley's  case,  ib.  4»0.  Vol.  I. 
55.  n.(9). 
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Muit  state  the  Upon  the  same  prindide  that  the  order  must  ahov  liiat 
p^^ed^tote  ^  juBtiees  lure  magistrates  of  the  ooimty,  it  miNsi  likewise 
in  tbeoounty.  ^^Mar,  that  the  parish  fix>m  which  the  paiqper  is  to  be 

remoYedy  is  sitoate  in  that  couBtjr  of  whidi  Aej  stats 
themsdves  justices.  An  order  had  Gloucester  in  the 
margin,  but  did  not,  in  the  redtal,  say  that  Dunsboms 
Abbots  (the  parish  from  whence  the  pauper  was  removed) 
is  in  the  county  of  Gloucester,  or  in  the  county  aforesaid, 
and  was  quashed  for  this  defect,  (1) 


Must  state 
complaint. 


Complaint 
must  set  forth, 


IL  (^Stating  the  Complaints 

No  one  can  disturb  a  man  coming  into  a  parish,  but 
those  parodiial  officers  who  have  authority  to  do  so.  (2) 

The  order  therefore  must  state,  that  it  is  made  **  upon 
complaint  of  the  churchwardens,  &c. ;"  that  being  the 
foundation  of  the  justice's  jurisdiction.  (3)  If  it  profess  to 
be  made  upon  hearing  the  dU^^i^Wt  aUegatiqais  and  proa&, 
that  is  not  tantamount,  (4) 

But  if  it  be  directed  to  the  officers  of  the  two  parishes, 
and  state  '*  the  complaint  to  be  made  by  yon,**  without 
saying  which,  this  is  sufficient,  for  it  must  necessarily  be 
intended  to  be  made  by  the  parish  aggrieved  by  the  re- 
sidence;  because^  if  botfi  complain,  it  ntuft  be  upon  o^Hn- 
plaint  of  the  right  parish*  (^) 


This  complaint  should  expressly  set  forth  two 


istyThatparty       1st,  That  the,  parties  who  are  sought  to  be  rao^ved, 
haUt"^^  ^  ^   are  come  to  inhabit  in  the  paridi  or  township  to  wHkich 


1 1 


(1)  Rex  V.  Preston,  S  Const.  Sio.  Pl.  051. 

(S)  Per  Holt  C.  J.,  Weston  Rivers  o.  St.  Peter's,  S  Aft.  499.  ante^ao6. 

(3)  Weston  Riverso. St.  F0|ler^s»  sSalk.  49^. Rexfi.Hvdy,  Andr.asi. 
aate,  aes.(9).  Great  fiedwia  v.  ¥^kot,  S  j9tr.  n^, 

(4)  Shackford  v.  Northbovey,  Sett.  &  Rem.  JS. 

(5)  Spaidmg  9,  St  ioim  B^^st,  Fal.  267.   Honbam  t>.  HioidiekL 
Bnrr.  S.  C.  24.    See  also  Rex  v.  Kiddenninster,  1 1  Mod.  265. 
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the  officers  belong,  not  haying  gained  a  legal  settlement 
there. 

2d,  That  they  are  actually  chargeable  to  the  said  parish  sd,  Is  chaise- 
or  township.  ^1*» 

Ist,  In  one  case,  an  order  stating  that  the  pauper  and  lit,  Astooom- 
his  wife  do  **  endeavour  to  intrude  into  the  parish,  Stc,"  If  l^^^** 
was  quashed,  because  an  endeavour  to  come  in  does  not  to  intnid^" 
import  that  he  actually  was  come  in.  (1)     But  in  a  sub-  *^-    l^i^pli- 
seqnent  case,  where  the  order  ran,   **  whereas  J.  C.  and  sufficient, 
his  wife  is  come  into  your  parish,  endeavouring  to  settle 
themselves  contrary  to  law,    and  are  likely  to  become 
chargeable,  8u5.'*     Per  Pratt,  C.  J.  — "  I  do  not  think  it 
necessary  to  show  they  came  in,  but  only  an  endeavour 
to  settle  ;  and  that  may  be,  where  the  party  never  came  in, 
as  the   case  of  children  bom  in  one  parish,  when   the 
settlement  of  the  parent  is  in  another.     But  if  it  was  ne- 
cessary, it  is  implicitly  set  forth  in  the  complaint,  which 
is  sufficienf'CS) 

So  where  an  order  stated  that  the  paupers  ^  lately  came, 
and  intruded  themsdves  into  the  said  parish,''  it  was  ob- 
jected diat  it  did  not  appear  that  the  paupers  were  then 
in  the  parish,  t  •  e.  at  the  time  of  the  removal  But  it  was 
answered,  that  the  order  states,  and  the  magistrates  ad- 
judge it  to  be  true,  that  the  paupers  are  tikefy  to  become 
chargeable  to  the  parish,  which  could  not  be  if  they  were 
not  in  die  paridi  at  the  time.  (S) 

But  as  the  complamt  is  the  foimdation  of  the  jurisdic-'  Juttiees  can 
tion,  the  justices  cannot  remove  more  than  are  comphaed  j^?^"^ 
of.     An  order,  stating,  *<  whereas  J.  S.  had  intruded  into  complained  of. 
the  parish  of  A.,  and  is  likely  to  became  diargeable ;  these 

(i)  Rex  v.Gmfrhamy  Sett.  &Rem.  16.  Although  the  order  proceeded 
to  state  **  that  he  is  IDeely  to  become  chargeable,"  as  to  which,  see  Rex 
r.  Btn^ar,  infra,  (3). 

(s)  Rex  r. South  Marston,  1  Str.  1 89.  But  see  the  eflect  of  95Geo.IlJ. 
post.  9t0, 

(3)  Rex  V.  Bincgar,  7  East,  577. 
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then  are  to  ranove  him,  with  three  children,^*  was  quashed 
for  this  defect.  (1) 

Coroplmnt  Yet  this  is  well  enough,  if  it  appears  that  the  father^s 

chargoibr^  becoming  chargeable  is  a  good  ground  for  removing  those 
when  a  ground  of  his  family  named  in  the  order.  An  order,  adjudging 
h\.  \lZ\u^^    the  husband  settled  at  K.,  and  that  he  was  Ukely  to  become 

chargeable  to  H.,  and  sending  him,  his  wife,  and  son  of 

one  year  old,  to  K.  was  held  good.  (2) 


his  family. 


sd.  Must  state  2d,  Since  35  Geo.IIL  c.101.  the  complaint  should 
r*"Sa««Se^'  ^^^  ^*^  ^®  paupers  are  become  actually  chargeable,  as 
as  in  case  of  it  must  have  done  previously  where  persons  resided  under 
^certificate.        j^  certificate  (8) ;  or  it  should  set  out  facts  firom  whence  that 

conclusion  necessarily  arises.  (4) 


Single  woman 
pregnant. 


Thus,  where  the  order  stated  that  E.  M.  single  woman 
is  with  child  and  unmarriedy  and  that  the  justices  do  ad- 
judge the  same  to  be  true,  it  was  held  ill ;  for  if  it  were 
an  irrefiragable  conclusion  that  being  a  single  woman  and 
widi  child,  the  party  removed  must  be  deemed  chargeable 
within  the  meaning  of  the  statute,  the  order  would  be 
good ;  otherwise  the  justices  ought  to  have  drawn  the  con- 
clusion to  show  that  in  their  judgment  she  was  a  pn^r 
object  of  removal  within  the  poor  laws :  for  though  a  per-  * 
son  unmarried,  and  with  child,  is  presumptively  chargeable 
from  the  strong  probability  that  she  must  be  so;  yet  as 
there  may  be  circumstances,  such  as  the  substance  of  the 
party,  or  the  giving  a  complete  indemnity  to  the  pa- 
jjsh,  which  may  exclude  that  presumption;  it  ought  to 
^pear  by  the  order  that  the  justices  had  exercised  their 


(1)  Rex  v.NewtngtoUy  Sett.  &  Rem.  45. 

(2)  Hobey  v.  Kingsbury,  1  Str.  527. 

(5)  Great  Bedwin  v.  Wilcot,  2  Str.  1 1 58.  Burr.  S.  C.  165.  *<  In  this 
**  case  the  order  stated,  that  C.  M.  being  reduced  to  great  poverty,  latdj 
"  applied  to  the  churchwardens  and  overseers  of  the  parish  ofW.  afore- 
**  said,  who  accordingly  did  relieve  him."  But  adjudged  insufficient,  for 
it  does  not  appear  that  it  was  at  tho  parish  expence.  See  aate>  197.  (SV 

(4)  Rex  V,  Inskip  with  Sowerby,  5  M.  &  S.  299. 
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judgment,  aod  repelled  the  existence  of  such  circumstances^ 
by  their  adjudication  that  she  was  chargeable,  in  order  to 
show  that  she  was  a  proper  object  of  removal,  within  the 
meaning  of  the  law.  (1) 

But  an  order  for  the  removal  of  a  single  woman 
under  this  act,  stating,  '*  that  A.  E.,  single  woman,  is,  by. 
being  pr^nant,  deemed  to  have  become  chargeable  to 
the  said  parish,  &c.,"  is  good  in  form,  for  the  premises 
are  stated  as  in  the  statute  itself  from  whence  the  con- 
clusion is  drawn;  and  therefore  all  is  stated  which  the 
statute  requires*  (2) 

And  it  is  sufficient  that  the  order .  charge  a  woman, 
whether  married  or  unmarried  (if  pregnant  with  a  child 
likely  to  be  bom  a  bastard),  generally,  as  actually  become 
chargeable  to  the  parish,  without  setting  forth  the  man- 
ner in  which  she  has  become  so.  For  thejustices  are  to 
draw  the  conclusion,  whether  chargeable  or  not,  and 
it  is  enough  for  them  to  state  that  conclusion  upon 
the  fiu^e  of  the  order,  without  stating  die  premises  on 
which  it  is  founded.  If  that  conclusion  be  disputed, 
the  party  is  to  appeal ;  and  if  upon  appeal  the  facts  are 
stated  to  the  superior  court,  they  are  to  see  whether  the 
premises  warrant  the  magistrates  in  drawing  that  con- 
clusion. (3) 

An  order  stated  *^  that  complaint  was  made  that  M.  S., 
the  wife  of  W.  S.,  a  soldier,  and  absent  from  her,  is  come 
to  inhabit  the  township  of  I.,  &c.,  and  that  she  is  now  with 
child  of  a  child  likely  to  be  bom  a  bastard,  and  that  her 
last  legal  setdement  is  in  the  township  of  P."  The  justices 
adjudged  "  the  said  M.  S.,  to  be  actually  chargeable  to 
the  township  of  I.,  and  her  last  legal  settlement  to  be 
in  P.''     The  sessions  quashed  the  order  for  insufficiency  of 

form,  because  it  was  not  stated  in  the  complaint  that  the 

.  ■ 

(l)  Rex  V.  Holme  Quaver,  il  East,  381. 

(8)  Rex  o.  Diddlebury,  East,  47  Geo.  III.  9  East,  998. 

(3)  Rex  V.  TlbbeQhain»  9  East,  388. 
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patiper  had  hetame  adualfy  chaitg&Me.  But  At  comt  of 
B.  R.  held  the  order  of  removal  suiScient^  and  quashed 
that  of  the  sesBions;  for  the  oomphdot  states  die  pre- 
mises from  whence  the  conclusion  necessarily  arose  under 
35 GeoJII.  cIOL  that  the  pauper  was  to  be  deemed  cfaarge- 
able^  and  the  justices  have  drawn  the  conclusion.  (1) 

IIL  Of  stating  the  Examination. 

Exsminstion  As  the  examfaiatton  ought  to  be  taken  before  two  jus- 
tobe^oT  ^^^^  (^)'  ^  ^^  states,  <'  it  i^pears  upon  examination  to  be 
before  two  jus-  made  before  us,  or  one  of  us,"  it  is  bad.  (S) 


49  GeoJII.  But  now  by  49  Geo.III.  e.124.  s.4.  in  case  the  pauper 

c.iS4.t.4.       jg  ^y  ^  ^^  other  infirmity  unable  to  be  brought  up  to 

be  examined  as  to  his  setdement,  it  shall  be  lawful  for  one 
magistrate  to  take  his  examination,  and  rq)ort  it  to  an- 
other, and  for  diose  ma^sttates  upon  such  rq>ort  to 
adjudge  the  setdement  And  the  order  win  be  good,  id- 
thought  it  omits  to  set  out  that  the  examinaticn  was  taken 
before  one  justice  oidy,  and  was  reported  to  the  other 
justice^  so  as  to  show  the  particular  jurisdiction  and  au- 
thority of  the  justices  under  the  statute.  For  their  jtuis- 
diction  is  altogether  under  the  statute,  which  does  not 
make  it  necessary  to  state  the  proceedings  had  under  it  in 
their  order.  (4) 

Um>n  oath.  The  statute  directs,  that  it  shall  be  upon  oath;  but  if 

"  f>uc  examin-  ^g  order  profess  to  be  made  "  upon  due  examination,'^ 
<*duecoiiiider-  without  saying  upon  oath,  it  is  sufficient;  for  m  an  order, 
ation/'  tanta-    it  shall  be  intended  to  be  upon  oath.  (5)     So  it  was  held 

sufficient  to  recite  in  the  order,  that  '^  upon  doe  ex- 
amination of  the  party,  and  upon  his  affirmation^  &c.'^ 


(1)  Rex  o.  Inskip  with  Sowerbj^  5  M.  ftS.  999. 
(8)  Ante,  808.  and  per  Lee  C.  J.,  Rex  v.  Stanifieldy  post,  824.  (l> 
But  tee  49 Geo.IIL  c.l34.  s.4.  infra. 

(3)  Ware  v.  Staaitsad,  S^talk.  4BS.  aaca»  IDS.  (8). 

(4)  Rex  f.tikMiCh  Lyna,  All  SaJals,  4  M.  ft  S.  SS4. 

(5)  Munger  Hunger  v.  Warden,  s  Bm:  Cok  40. 
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wiftoitt  adftKng  tfiat  be  Wtts  A  ^k«r  (1);  Md  if  tbe 
adjudication  is  <^  upon  dae  considaraticm  of  the  complaint," 
and  not  upon  due  examination^  &c.,  it  will  do,  for  due  consi- 
deration  implies  a  due  examination.  (2)  So,  if  it  profess  to 
be  made  ^  upon  examination  of  the  premises  upon  oath," 
«id  other  circumstaiite^  it  is  si^Soient.  (8) 

IV.  ne  Description  of  the  Parties. 

Ak  order  must  describe  the  paities  with  sufficient  Cer-  Description  of 
tamty.  Hie  form  of  one  was :  **  Whereas  a  certain  woman  p^tica.  Must 
was  brougbt  to  bed  of  a  female  bas(tard  dtvSA  in  N.,  and  or  that  it  is  ^' 
afterwards  dropped  in  S.  these  to  convey,  ftc.,*  ftttd  held  unknown, 
bad ;  /or  per  Parker  C.  J, — "  You  must  either  name  her,  or 
say  you  do  not  know  her.**  (4)    An  order  to  remove  a  « Family" 
man  and  his  family  is  bad  as  to  the  &mily,  for  it  id  too  ge-  too^eneral. 
neral.  (5)    It  is  usual^  therefore,  and  perhaps  necessary,  to 
set  forth  the  name  of  the  wife,  and  more  especially  of  the 
diildren,  iA^te  they  &re  knotm.  (6) 

If  an  order  be  made  for  removing  a  man,  his  wife,  and  When  neces- 
children,  and  the  adjudication  respects  only  the  father's  ^j*^'?*^ 
settlement,  the  children's  ages  should  be  set  forth  (7),  or 
the  Girder  will  be  bftd  as  to  them ;  and  if  it  appear  that 
the  child  is  above  'deveh  year^  old,  then  it  must  adjudge 
diat  the   child   has  not  gained  a  settlement  in  its  own  When  that 
right  (a)     But  if  it  expressly  a^udges  the  place  to  which  ^^"^^ 
•^ —  ■  ti       .n I  ■  1 1  ■    I kj_j i —     —  .....    .  nient  vn  its 

(i )  Rex  v.CSrencester,  cited  in  MiiUgeJ'  Hunger  v  Wftrcleli,  ante,222^5).  ^ 

(2)  Rfex  «.  Peatberton,  s  S^ss.  Cas.  45. 

(3)  Rex^v.  Bagworth,  Cald.  179.  ante,  206.  (1). 
(4}  Souihell  p.  Needwrell,  Sett.  &  Rein.  57. 

(5)  fieaton  v.Siston,  1  Str.  114.  Johnson's  cau,  ^Salk.  485.  Anon.» 
Sldk.488.  Comb.  478.  Wangfol^d  v.  Brandon,  CaOrth.  449. 

(6)  See  Ffixtbn  V.  Royston,  l  Sess.  Cas.  11.  Pol.  278. 

(7)  See  Hob^  v.  Kingsbury,  ante,  220.  (2). 

(8)  The  order  set  totth^  **  ?t  appearing  to  us,&c.  that  his(£he  father's) 
f^edidbt  Is  in  A.***  Without  saying  that  it  was  likewise  the  settlement 
of  his  wife  and  children ;  **  we  do  therefore  adjudge  the  settlement  of  the 
&ther ,  wife,  and  children  to  lie  In  A.**  HAA  good  as  to  the  father  and 
his  wife,  but  quashed  as  to  the  children,  for  the  ttason  given  in  the  text. 
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they  are  removed  to  be  the  last  l^;al  aettlement  of  the 
children*  it  need  not  qpecify  their  ages.  (1) 


V.  Of  the  Adjudication. 

Adjudication        An  order  of  remoYal  is  a  jadgment  which  must  be  oer- 
m^tbcccr-     ^j^^  ^^^  positive;  although,  therefore,  there  is  no  neces- 
sity for  any  particular  form  of  words  (2),  yet  it  onght^  in 
averring  all   essential  &cts,  to  use  express  and  positive 
words  of  adjudication ;  as,  **  we  adjudge ;"  or,  **  it  appeals 
May  refer  to    to  us,  &C. ;"  *^  the  parties  are,  &c« ;"  and  it  must  either  set 

TOrndS^Qt."*    ^®°^  ^^^  "*  ^®  adjudication,  or  plainly  refer  to  them 
when  sufficiently  stated  in  the  complamU  (3) 

«*  On  ezamin-  Thus,  where  it  only  stated,  ^*  we,  on  examination  do 
thenmetml"  Relieve  the  same  to  be  true;"  this  was  held  to  be  no  adju- 
bad.  dication,  and  the  order  was  quashed.  (4) 

Settled  **  ac-  So,  if  it  adjudge  that  the  pauper  was  last  legally  settled 
knSSS,""'  in  B.  «  according  to  their  knowledge,"  it  is  uncertain;  for 
&c.  bad.  the  pauper  might  be  settled  elsewhere^  and  the  jusdoes  not 

know  it.  (5) 

f  ^o  ^^^^£,^       1^6  same  things  must  be  adjudged  in  this  part  of  the 
juagea.     Q^der^  as  should  be  stated  in  the  complaint,  viz. 


Rex  V.  Trinity,  in  Chester,  3  Sess.  Cas.  74.  Rex  r.  Leverington,  Burr. 
S.  C.  S76.,  where  one  of  the  children  removed  was  eig^t  years  old;  the 
judges  in  court  concurred  in  opinion  **  that  children  of  such  tender  age 
cannot  be  supposed  to  have  gained  anv  Other  settlement  than  the  dem- 
ative  one  from  their  father.*' 

(1)  Rex  V. Hepenstall,  Barr.S.C.  88.  Rexo.  Ufcubn,  ib.  138.  aBott, 
654.  PI.  710,  71 1.  S.  P.  Rex  o.  Bowling,  Burr.  S.  C.  1 77.  Rex  o.  Nor- 
manton,  ib.  213.  Rex  v.  Stansfield,  ib.  S05.  ante,  222.  (2).  Ringmore 
o.  Petworth,  Sett.  &  Remov.  41.  Reg.  v.  Middleham,  post,  228.  (4Jl 
Rex  V.  Bucklebury,  ib.  (5). 

(2)  Per  LeeC.  J.,  Ufculm  r.  Clysthydon,  Burr.  S.  C.  138. 

(3)  See  the  opinion  of  Lord  Hardwicke  C.  J.,  Bourne  o. 
Burr.  S.  C.  38. 

(4)  Stallingfoorough  r.  Haxhay,  1  Sess.  Cas.  131. 

(5)  Rex  V,  St.  Mary  Ottery,  Sett.  &  Remov.  32. 
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1st,  Tliat  the  parties  are  actually  chargeable  to  the  ut^  Partv 
parish  making  the  complaint,  which  is  usually  done  by  ^"^'S^^i 
adjudging  the  complaint  to  be  true.  (1) 

2d,  That  they  are  legally  settled  in  the  parish  to  which  ^  His  settle- 
it  is  directed  that  they  shidl  be  conveyed. 


meat. 


As  the  complaint,  since  S5G.III.  clOl.  must  state  (2),  ist.  Actually 

so  the  order  must  adjudge,  that  the  parties  are  actually  gjn*^P*^ 

chargeable  to  the  parish,  as  was  previously,  necessary  35 Geo. m. 

where  paupers  resided  under  a  certificate.  ^'^^^' 


A  man  who  came  into  a  parish  by  certificate  was  re-  As  in  case  of 

certificaf   * 
paupers. 


moved  by  an  order,  setting  forth,  "  that  they  removed  him  ^^^  *^ 


because  he  was  likely  to  become  chargeable."  It  was 
quashed;  fi>r  they  cannot  remove  him  until  he  becomes 
actually  diargeable  to  the  parish.  (3) 

An  order  was  made,  reciting,  that  *^  whereas  complaint  «  Complaint, 
has  been  made  unto  us  by  the,  &c.  that  J.  S.,  who  is  lately  *^-  that  J.  S. 
come  into  the  parish  of,  &c.  with  a  certificate  according  to  chamable, 
8&9  W.III.  is  actually  chargeable,  &C.,"   and  quashed ;  &c.'^bad. ' 
for  the  justices  must  adjudge  him  to  be  chargeable,  or  at 
least  must  say  it  appeared  to  them  that  he  was  so.  (4) 


(1)  See  the  fiorm  of  the  Order»  5  Burn's  Just,  tit.  Removal. 

(2)  Ante,  S19. 

(3)  Maiden  and  Fietwick,  2  Salk.  530.  Teelby  v.  Willerton,  1  Str.  77. 
S.  P.;  and  it  must  be  so  alleged  in  the  complaint,  ante,  SI 9. 

(4)  Maiden  «.Pletwick,  S  Salk.  530.  and  prior  to  35Geo.III.  clOl. 
See  Soddlecomb  v,  Burwasb,  8  Salk.  491.,  and  various  decisions  quash- 
ing orders  for  want  of  an  express  adjudication,  that  the  party  was  likefy 
to  beeomcckargeaUe.  '*  Will  become  chargeable,  if  permitted  to  abide," 
Anon.,  Sett.  &  Rem.  99.  **  Likely  to  become  chargeable,  as  we  are  cre- 
dibly informed,''  ib.  38.  Or  that  he  **  may  become  chaigeable,"  Teelby 
V,  WiUcrton,  1  Str.  77.  held  bad.  An  order  removing  a  poor  child  was 
quashed,  because  it  was  not  said  that  the  parents  were  unknown  or 
likely  to  become  chargeable  to  the  parish :  for  though  a  child  of  three 
montlM  old  be  helpless,  yet  the  parents  are  bound  to  .provide  for  it. 
Chrises  Hospital's  case,  S  Salk.  485. 
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"'Itaiftpeanto      «  Whereas  it  iqi^peara  to  U6,  upon  the  oath  of  £.  X, 

j'\hauh^rad  ^^^  ^  ^  <'*>  ^^  ^^  ^^  '^^  daughter  Mary  were  last 
her  daughter,  legally  settled  in  R^  who  are  Ukefy  to  become  chargeable!' 
likely  to  b^  The  adjudicatiou  is  sufficient;  for  the  words,  ^who  are 
come  chaq^e*  likely  to  become  chargeable^''  are  always  the  words  of  Ae 
SSi?'"*"^"  justices;  if  it  had  been,  that  **  they  Hre  likely  to  beeome 

chaigeable,"  then  it  had  been  a  recital  only,  and  the  words 

oi*  the  OTerseers.  (1 ) 

^JjJJll^"*?®  And  if  it  state  that  »they  have  beeome  chargeable^* 
i^o£^         it  is  sufficient,  for  this  must  mean  that  they  are  beeome 

so.  (2) 

^JJ^^jhem  The  complaint  should  likewise  shew,  that  they  are 
thepE^sh  re.  [likely  to]  (3)  become  chargedtie  to  the  parish  from  viifRcr 
moved  from,    they  are  remooeiy  and  there  must  be  an  adjudication  of  die 

truth  of  it.  An  adjudication  in  this  form :  ^  and  whereas 
upon  due  examination  and  enquiry  made  into  the  premises, 
it  iq)pears  to  us,  and  we  accordingly  adjudge,  that  the  said, 
&C.  are  likely  to  become  chargeable  f  without  adding  to 
V)hat  parish^  was  quashed,  although  it  m^t  have  been  in- 
ferred, that  they  must  have  become  chargeable  to  the  paiidi 
making  the  complaint.  (4) 

(I)  Reg.  o.  Rockviile,  Sett,  and  Remov.  SI.  Qimwe  tamem  as  to  tfae 
latter  obBerration ;  for  the  order  would  still  ruiiy  "  It  appears  to  m, 
upon  the  oath  of  E.  J^  &&»  that  she  and  her  danghtary  &«.»  arsfikdj 
to  become  chargeable."  The  insertion  of  the  relative  pitmoua  *  wbo," 
seems  tamake  no  diflerenee  in  die  sense.  See  Rex  v.  Bin^gar,  7  E«s^ 
ST7.  ante,  19S*(3). 

(s)  Rex  «.  Honttooy  Burr.  S.  C.  sac.   Rex  v.  Bhiegv*  siipra»(l). 

(3)  These  words  must  be  omitted  auMe 3^  GeoJn.clOSk    Steaol^ 

3^5.  (2). 

(4)  Ufcuha  9.  Clysthydon,  Bu#r,  S.G.  138.  S.  P.  adjadgad^  Bas»> 
Bradford,  Sett;  and  Rem.  40.  ^Heholas  v.  St.  Peter's^  9  8eaiLCBa99* 
Rex  a  Mlnchinglmmptoni  9  Sess.  Cas.  92.  Rex«.8pridi&g^Ba(r.&G- 
43;  Where  the  adjudicatioB  was,  "that  hewas  Kkely.  to^becoBMt4iwy- 
able,?*  omitlipg  every  thing  as  to  what  parish  he  was  so;  so  that  it  ad^* 
be  to<  his  relations^  Rex  v.  NethertDB,  Burr.  &  C.  t^a.  Bat  iUx  v. 
Whttam^  I  8t^.  14S.  Mddieone  v.  Dotfaing,  ib»  893.  Rex  o.  laafiaMi 
ib.  693.  are  contra,  but  they  are  said  to'  be  loose  notes.  See  Bora's  Atft^ 
tit.  Removal. 
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Two  obgeetions  were  taken  to  an  order  of  removal^ 
Ist^  Thift  the  parish  of  £•  is  at  first  mentioned  in  it^  and 
then  it  goes  on,  <<  and  has  lately  intruded  himself  into  ybur 
said  town  ffU'  So  that  it  is  unceitain  whether  K  be  a 
town  or  a  parish.  But  this  objection'  was*  o^^er-mled  as 
being  over-nice.  The  2d  objection  was,  Thbt  the  paupo^ 
is  only  alleged  to  be  *'  likely  to  become  chargeable  there* 
Which  does  not  allege  <*  that  he  was  likely  to  become 
chargeable  to  the  parish.''  Denison  J.  and  Forster  J.  (1) 
over-ruled  the  objection.  But  Wright  J.  took  it  that  flie 
word  <<  there**  did  not  necessarily  import  that  die  pauper 
was  likely  to  become  so  to  the  parish.-  (2) 

2d,  It  must  adjudge  the  place  to  which  he  is  removed  sd^  Place  re- 
to  be  the  place  of  the  pauper's  last  legal  setdement,  except  fj^^^ij?  *^ 
where  the  remov^  is  back  to  a  parish  giving  a  certificate ;  meat, 
for   the  justices  need  not  adjudge  it  in  that  case.  (3) 
'*  Whereas  complaint  has  been  made  to  us  that  J.  I).,  with 
his  wife  and  children,  came  from  his  place  of  abode  and 
last  legal  settlement  in  B.  to  A.,  we  therefore  require  you, 
^c**     This  order  was  quashed  as  naught ;  for  there  is  no 
adfudicatioh  which  was  the  plade  of  his  last  legal  s^tAe- 
ment,  but  only  a  complaint  thiit  B.  was;  (4)     ^  We'  ordeif.  Removed  to  B. 
bhn  to  be  removed  to  A,  as  the  place  tf  his  last  legal  seHle-  ^fhil^i^l^ 
mentf^  bari,  as  there  is  no  adjudication.  (5^    '^  That*  the  settlement/^ 
pau^  was  legally  settled  at  B.,  aceordiiig  to  their  l^urtb^  ^'^ 
l^ej**   hiidy  tor  he  migjht  be  s^ttkd  elsewhere  and  the 
justioes  not  know  it.  (6)    Or,  ^  that  B.  i^  as  we  are  credi- 
bly itafevniedi  the  j^lace  of  his  legal*  setdement,"  bad.  (7) 


€€ 


Wbereas  domphdiit  has  been  made  unto  us' that  £•  R^f  On  oath  it  ap- 
of  U.  F.,  is  lately  conle  into  the  parish  of  St  Giles^,'  £^j^d  was 

_^^ **lastlee^v 

.      ^  settled,  ic. 

(1)  The  Chief  Justice  was  absent.  bad. 

(S)  Rex.  V.  Eakringp  Bunr.  S.  C.  320. 

(9)  Maiden  v.  Fletwick*  S  Salk.  530. 

(4)  Boiy  o.  Anindell,  8  Salk.  9. 

(5)  Rexo.  Westwood,  l  Str.  75. 

(6)  Reg.it.  Si.Mary  Otteiy,  Sett.  &  Rem.  33. 

(7)  trowbridge  v.  Weston,  2  Salk.  473. 

«2 
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add  is  likely  to  become  chargeable  to  the  same;  and  where- 
as, on  oath  made  by  the  said  E.  F.,  it  appears  that  ber 
husband  was  last  legally  settled  at  H. ;  fliese  are  tfaerefinre, 
&c.  quashed,  because  there  is  no  judgment  of  the  justices 
coDoermng  the  last  legal  settlement,  but  only  the  oath  of 
the  woman.  (1) 

Adjudication  An  order  adjudged  *^  that  J.  S.  was  settled  at  R,  and, 
ofwidw'sset-  therefore,  the  justices  remove  his  widow  and  children  to 

B. ;"  quashed,  for  the  wife  may  get  a  settlement  after  the 

death  of  her  husband.  (2) 

Removal  of  An  order  removed  F.  S.  and  F.  her  daughter,  about 

wife  and  chil-  four  years  old,  E,  her  daughter,  about  two  years  and  a 
band's  settle-  1^^  ^Id*  It  nirther  recited,  that  it  appeared  to  the  jus- 
ment,inu8t  ad.  tices,  upon  the  oath  of  F.  S.,  "  that  her  husband,  G.  S^ 

was  legally  settled  in  the  parish  of  M . ;"  quashed,  for 
though  it  does  not  appear  that  the  woman  is  a  widow,  and 
the  wife  and  children  must  follow  the  husband's  settle- 
ment, yet  the  children  are  not  removed  as  his  children,  nor 
the  woman  as  his  wife.  (8) 

If  children  The  exception  to  an  order  was,  because  the  justices  set 

^sra^ud^  forth  that  M.  was  the  last  legal  settlement  of  the  fedier, 
theirplaceof  therefore  they  send  the  son  there,  and  it  appeared  that  he 
adju^ne^it  to  ^"^"^  ^^  years  old.  It  was  quashed,  because  there  was  no 
be  thatof  their  adjudication  of  the  son's  setdement,  and  it  is  not  of  abso- 
ciCTt'lTSt-  ^°*®  necessity  that  the  lather's  setdement  should  be  his.  (4) 
ing  their  own    But  if  being  made  for  the  removal  of  certain  children  widi- 

S^^r^Ute  **"*  *^^  P*^*^  '*  *^j"^  ^  P"^  to  be  Ae  last  legJ 
it  to  be  that  of  setdement  of  those  children  by  name,  whom  it  states  to 
theparent.       y^  under  the  age  of  seven,  it  need  not  aiigudge  it  to  be 

the  settlement  of  thdr  fiither.  (5) 

It  was  objected  to  an  order  adjud^^g  that  the  paupers 

(1)  Rex  V.  Hadmey,  2  Salk.  478.    The  words  **iont"  were  ooultcti 
after  **  it  appears." 

(2)  Egbum  V.  Hartly  Wintly,  1  Sess.  Cas.  45.  PL  691. 
(s)  Rex  V.  Mansfield,  Burr.  S.  C.  76. 

(4)  R^.  V.  Middleham,  Fol.  271.  See  ante,  224^  &c.  (l). 

(5)  Rex  V.  Bucklebury,  l  Term  Rep.  164. 
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"xere  last  legally  settled  in  M.,  that  this  is  no  adjudication 
of  a  present  settlement.  But  by  Lord  EllenbonMigh  C.  J. 
It  refers  to  the  time  of  the  complaint  made,  and  the  court 
cannot  intend  an  intermediate  settlement  -  between  the 
hearing  of  the  complaint  and  the  making  of  the  order.  (1) 

An  order  adjudged,  ^'  the  last  legal  place  of  the  said  H.  Omuuon  of 
is  at  W/'  omitting  the  words  (^settlement,  and  was  quashed,  ^u^^^^  ^^, 
Per  Curiam,    Here  is  no  adjudication  of  a  settlement,  and  fiital. 
these  orders  are  never  to  be  made  good  by  implication^  (2) 

An  order  which  states  that  the  pauper  came  into  the  How  far  must 
parish  under  a  certificate,  need  not  set  forth  that  it  was  •t»tecertifi- 
allowed  by  two  justices,  at  least  if  it  go  on  to  adjudge  his 
settlement  to  be  in  the  parish  by  which  it  was  granted.  (8) 

As*  to  the  description  of  the  parties,  both  in  the  com- 
plaint and  adjudication,  see  ante.  (4) 

VI.  Of  the  Direction  of  the  Order. 

The  remaining  essential  circumstance  is  the  fruit  or  Require  offi- 
effect  of  the  order,  which  is  to  require  the  officers  of  the  ^f^nf||/pj[righ 
complaining  parish  to  remove  the  pauper;  and^  those  of  to  remove.  Of 
the  place  in  which  the  settlement  is  adjudired  to  be,  to  re-  »?<J*«°*«"*  f^ 

,  *  ,  ^     o^  ^^  r^h  to  recewe 

ceive  and  provide  for  him.     If^  therefore,  it  does  not  say  mad  pnmde 
which  is  to  convey,  and  which  is  to  receive,  the  persons  to  ^'* 
be  removed  (5);  or  if  it  directs  both  to  remove  and  re-  which  to  re- 
ceive  (6),  it  is  bad ;  and  it  is  d  Jbrtiori  defective,  where  it  cay^"><l 
is  directed  solely  to  the  officers  of  the  parish  in  which  the  yey,bad. 
setdement  is  adjudged  to  be,  and  requires  them  to  convey  Or  if  it  direcu 
the  pauper  thence ;  for  the  justices  ought,  and  can  only  moTeandre- 


(1)  Rex«.Dinegar,  7Eait,a77.  SeeRexo.  Homtoiiyante,  SS6.(s> 
(S)  Rex  9.  Wsmhill,  8  8eu.  Gm.  91.  ante,  SS6.  (4). 
(S)  Reg.  9.  Newton,  l  Sen.  Gas.  161. 

(4)  S9S.  IV.»  and  that  the  power  of  adjudication  and  removal  is  limited 
by  the  compbdnt,  ante,  SIS. 

(5)  Binfield  v.  Banstead,  1 1  Mod.  268. 

(6)  Bedwitch't  case,  Comb.  325. 

Q  3 


ceive. 
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order  the  parish  officers,  where  the  intmsion  is  Biade,  to 
make  the  xtemovaL  (1) 

Q»0f«,tfgood»  Jt  seeinsy  that  an  ocder  4M^^e<^  ^  ^e  poiuj^blje  of  a 
to*^^<^!S^  P«ri»t,  coqimanding  him  jto  ranoye  a  paup^,  is  well 
to  remove.       enough,  if  he  remove  under  it.     For  if  a  justice  direct  a 

.wfuprant  to  a  person  by  nam^  .who  is  no  officer,  he  is  not 
bound  to  obey  it ;  bqt  if  he  dp,  and  it  is  jr  iQatter  within 
ll^  jurisdiction  of  a  justice  -the  warrant  will  bear  \m 
out.  (S) 

Mistske  in  A  mistake  in  the  name  of  the  parish  to  which  the  re- 

nameofparidi.  moval  is  made  does  liiot  vitiate  the  order,  where  that  used 

is  sufficiently  descriptive,  aocording  to  common  mteod- 
ment;  more  especially  if  the  perish  officers  have  rejcog- 
nised  its  sufficiency  by  any  act  of  their  own,  as  by  receiv- 
ing the  pauper,  or  appealing  to  the  sessions  against  the 
order. 

A  pauper  was  removed  from  the  parish  of  Tc^Kham,  by 
an  order  addressed  ^*  To  the  churchwardens  «md  overseers 
of  the  poor  of  the  parish  of  Pooler  or  town  and  coimty  of 
Ppo^ ;"  and  thfit  parish  m^  described  in  the  same  terms 
in  ^9ff  part  ,of  the  order  which  adjudged  the  settlement  to 
bje  there.  jUpoi^  a[ifieal  to  the  quarter  sessions,  it  was  ob- 
j€[cted,  that  the  town  and  county  of  Poole  consisted  bat  d 
qive  parish,  and  that  th^pame  of  that  parish  was  iSf-cXune^s, 
vxPofAe.  The  scions  over-r^led  the  objection,  and  the 
coi^rt  .pf  king's  hen^l  were  of  t\ie  same  opinion*  They 
sajld  thei^  ,ij7as  no  plyacljion  to  this  description  of  the  pfr- 
ps^  of  Poole,  although  t^  n^ine  of  its  tutelary  saint  was 
pmittedy  there  toeing  bujt  one  parish  in  the  toi^m  and 

(1)  St.  George's  v.  Sc  OIare\  S  Salk.  405. 

(s)  Wangford  v.  Brandon,  Caxth.  449.  In  thu  case,  tiunea  poor  bmb 
Mid  their  families  were  removed  by  the  same  order,  whtdi  was  oltimateiy 
quashed  for  another  defect.  But  quare^  whe^er  a  dis^odosi  aaay  not 
exist  between  an  order  or  warrant  of  removri,  and  a  warrant  ^xmded 
upon  it?  However,  in  lS&14Car.II.  c.l8.,  and^W.frlf.  c.lli 
that  which  is  now  called  ao  order  of  remofal^u  denomioated  a  wamvK 
of  removal 
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county  of  Poole,  and  Poole  being  the  common  name  of 
the  place.  And  it  was  added,  that  the  parish  officers  had 
themselves  considered  this  description  as  sufficient  to  call 
upon  them  to  appeal  to  the  sessions  i^punst  die  order,  hj 
whom  the  olgection  to  the  misnomer 'had  been  over-* 
niled.(l) 

But  if  the  name  of  the  parish  removed  to  is  altogether 
mistaken,  as  if  the  parish  of  Wokif^  is  called  Wakit^^  it 
seems  as  if  it  would  be  bad ;  at  least,  where  the  officers  of 
the  parish  have  not  acknowledged  the  description  to  be 
sufficient  bjr  some  act  of  their  own.  (2) 

Tlie  parish  of  Kirkby  Stephen  consists  of  ten  townships,, 
of  which  the  township  of  Wharton,  and  die  township  of 
Kirkby  Stephen,  are  two.  A  pauper  was  removed  from 
the  parish  of  Wharton  to  the  township  of  Kirkby  Stephen^ 
by  an  order  directed  to  the  officers  of  the  parish  of  Kirkby 
Stephen,  and  his  setdement  was  thereby  adjudged  to  be 


(1)  See  Vowlet  o.  Miller,  s  Taunt.  140.,  that  it  is  sufficient  in  trespass 
to  use  the  name  of  the  parish  commonly  used;  also  Rek  v.  Topsham,. 
7  East, 466.  InRexo.Sc.  Nicholas,  in  Harwidi,the  certificate  was  directed 
*  To  the  churchwardens  and  overseers  of  the  poor  of  theiwruA  ^  Har* 
vicA,  near  Dover  Courts  in  the  county  of  Essex***  The  case  stated  fay  the 
soaoDs,  found  that  the  proper  name  of  the  parish  was  St.  Nicholas  in 
Harwich,  and  that  there  b  no  such  parish  as  that  of  Hartnck^near Dover 
Caui,  and  Aat  il  did  not  appear  to  tbem  that  the  borough  or  corpor- 
ation of  Harwich  contained  any  more  parishes  Chan  one;  The  court  of 
K.  B.  was  of  opinion,  that  supposing  this  to  be  a  trnt'-direcHon,  the  certu 
ficaU  nm»  good  noiwUhitandnig,  because  the  8&9  W.IIL  c.30.  does  not 
reqoite  any  direction  of  a  certificate,  and  a  mis-direction  is  as  a  void 
direction,  ante,  17S.(5).  But  Chappie  J.,  in  giving  hn  opinion,  added,  *<  Be- 
adeB,if  a  direction  were  necessaiy,  I  should  doubt  whether  this  mistake 
of  the  name  would  make  it  bad.  I  remember  a  case  of  a  carrier,  in  Lord 
Rsyn^ond's  time,  where  the  plaintiff  recovered,  though  there  was  no  such 
parish  as  Wicomb,  the  true  name  being  Chipping  Wyoomb."  Burr. 
S.  C.  1 76.  As  to  a  mistake  in  the  local  name  of  a  county  in  an  order, 
see  ante,  215^  and  how  fiir  a  misnomer  mi^  be  amended  by  the  justices 
at  sessions,  under  5  Geo.II.  c«)9.  see  post,  chap.  xxxviiL  sect.  2. 
aadseq. 

(2)  Sec  Rex  o.  Oswell,  sSaik.  472.  ianmn  quaere., 
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**  in  the  parish  of  Kirkby  Stephen."  This  order  was  de- 
livered to  an  overseer  of  the  towhdiip  of  Kirkby  Stqiben. 
In  a  question  between  the  township  of  Wharton  and 
Kirkby  Stephen,  respecting  the  pauper's  setdement,  die 
latter  was  held  to  be  concluded,  by  not  havkig  appealed 
agunst  this  order;  for  the  removal  to  the  parish  of  K.  & 
must  mean  the  township  of  K.  S.  (1) 

Where  ambi-  ^j^  j^  seems  no  objection  to  the  direction  of  an  <«der 
direction  does  that  it  is  to  the  churchwardens  of  the  parisky  townskipj  or 
not  vitiate.       division  of  U.  (2),"  or  to  the  ckwrckwardens  and  oveiseers 

of  the  township  of  H.  (3) 

Yet  where  an  exertion  was  taken  to  an  order  (rf*  re- 
moval, that  the  removal  was  to  the  parish  or  hamlet  of  A. 
as  being  uncertain,  the  court  are  reported  to  have  quashed 
it(*) 


Sect,  III. 

Of  the  Form  of  a  subsequent  Order  of  Bemaoaly  after  a 
Pauper  is  removed  tmder  a  former  one. 

Form  of  sub-  A  SUBSEQUENT  order  of  removal,  generally  requires  the 
^rue^  order,  insertion  of  something  in  addition  to  the  common  form 
how  far  con-  *  that  has  been  just  examined.  An  order  of  removal  is  in 
clnsiTe.  e£Pect  a  judgment.     If  unappealed  from,  it  concludes  the 

parish  which  acquiesces  in  the  removal  as  against  the 
world.  (5)  If  the  justice's  adjudication  of  a  settlement 
be  confirmed  upon  appeal,  it  is  equally  conclusive;  but  if 
an  order  is  quashed  upon  the  merits,  it  only  concludes 
the  contending  parishes  (6) ;  for  it  is  a  decision  of  the 

(1)  Rex  17. Kiriiby  Stephen,  Burr.S.C.  664. ante»  146.(1).  SeeSpittle- 
fields  and  Bromley.  18  Yin.  Abr.,  tit.  Removsly  (H.)  pL  &  page  468. 
(S)  Rex  V.  Ulverstone,  7  Term  Rep.  h^S. 

(3)  Rex  V.  Holbeck,  in  Leeds,  Burr.  S.  C.  198. 

(4)  Rex  V.  Grimstone,  1  Barnard.  1 1. 

(5)  Ante,  14S.  sect.  4. 

(6)  Per  Foster  J.y  Rex  V.  Bradenham,  Burf.  S.C.  397.  post»S95.(3). 
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appellant  jurisdiction  between    those    parties,    that    the 
settlement  is  not  in  the  parish  to  which  the  removal  was 

made. 

So  long  as  these  judgments  are  in  force,  the  justices 
have  no  authority  to  make  a  firesh  order  in  direct  repug- 
nance to  them.(l) 

If  they  make  one,  therefore,  removing  the  same  parties  Second  order, 
to  the  place  which  appears  exempted  by  the  prior  adjudi-  ^e^^^pt. 
cation,  such  new  order  must  state  that  a  settiement  has  ed  by  first  or- 
been  acquired  there  subsequently.  (2)    For  even  if  there  aTuSoquent* 
has  been  time  to  gain  a  new  settlement,  yet  the  court  will  settlement, 
not  intend  or  presume  any  thing  of  that  kind ;  but  it  must  be  ^JJnc^on^^ 
specially  staled*  (3)     Thus,  if  an  order  removing  from  A. 
to  B.  IS  quashed  by  the  sessions  upon  the  merits,  the 
pauper  cannot  be  sent  again  from  A.  to  B.  by  a  fresh  order, 
unless  it  states  a  subsequent  settiement  in  B.  (4)  So  where  Second  order 
a  pauper  was  removed  from  B.  to  A.  by  an  order  which  'f???™?^* 
was  afterwards  quashed,  and  B«  then  removed  him  to  F.,  mugt  ^^^\y, 
and  F.  n^ected  to  appeal.     F.  removed  him  to  A.  by  a  sequent  settle- 
subsequent  order,  which  was  quashed  for  this  defect.  (5)       diSa  remw- 

mg,  concluded 

by  the  first. 
(1)  '^  Alao  justices  of  peace  may  be  punished  in  the  manner  above 

mentioned^  (i.  e.  by  attachment)  for  acting  in  a  contemptuous  manner 

against  the  determination  of  the  court  of  long's  bench ;  as  where  an 

order  of  settlement  specially  setting  forth  the  circumstances  of  the  cas^, 

is  removed  into  the  said  court,  and  quashed  there  by  the  judgment  of  the 

court  upon  the  merits ;  and  yet  the  justices  of  peace  afterwards  made 

another  order  to  remove  the  same  person  to  the  same  place  for  the  very 

same  cause,  without  regarding  the  judgment  of  the  court,  though  it  were 

well  known  to  them,  and  indsted  on  by  the  parties."    Hawk.  P.  C. 

book  2,  chap.  xxlL  sect.  S9. 

(s)  Per  Foster  J.,  ante  93?.  (6).    But  see  infira,  (3). 

(3)  Rex  V,  Bradenhamt  Burr.  S.  C.  394.  See  also  Rex  v.  Leveringtoo, 
Burr.  S.  C.  S76.  Qodalming  v,  Sl  Michael's,  in  Winchester,  ib.  377. 
But  it  is  not  always  necessary  that  it  should  shew  a  new  settlement.  A 
right  of  remoyal,  accruing  subsequent  to  the  former  order,  is  suffident. 
Rex  o.  Osgathorpe,  Burr.  S.  C.  S61.  post. 

(4)  Rex  o.  Leigh,  Cald.  59.   Foster  v.  Carlton,  1  Str.  567. 

(5)  iUderton  «.  FeUingtowe,  9  Bott,  691.  Pi.  751.   But  it  would  be 
otherwise  if  F.  had  not  been  concluded  as  against  the  world,  by  neglect- 
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And  where  A.  is  sent  by  an  order  to  B.  who  appeals, 
and  die  osder  is  confinned,  R  cannot  aend  him  to  C. 
without  stating  that  A.  had  gained  a  new  settlement ;  and 
no  new  settlement  appearing,  the  order  of  removal  wss 
quashed.  (1) 

An  order  of  two  justices  removed  J.  Ss  bis  wife^  and 
finnr  children,  from  T.  to  B.  SOth  December  1754.  An 
fwder  of  sesrions  discbargpag  this  order  was  made  next 
£piphany  sessi<His.  Anocder  of  twojustioesy  Mlh  Mardi, 
I76$f  removed  the  wife  and  fenr  diydren  from  T.  to  8. 
and  an  order  made  at  tbe  next  Easter  sessions  eoniroMd 
it.  These  orders  being  removed  by  certiorari  into  Ae 
king^s  bench,  the  first  was  quashed,  the  second  affiimed, 
and  die  dbird  and  fourth  were  also  quashed,  becaose  it 
did  not  appear  thereby  diat  the  wife  and  cfaiiiben  had 
gUBed  a  new  settlement  in  B.  (H) 

Extends  only        This  nde  in  case  of  appeals,  obtains  only  wkere  the 
^Dsonm^ts.  judgment  of  sessions  is  upon  the  merits.    If  an  orders 

quashed  for  a  defect  in  form,  it  concludes  nothing  between 
the  parities  which  are  parties  to  the  decision,  and  conse- 
quently a  second  order  need  not  set  forth  a  fi'esh  settl^iient 
Sttbaequent  to  the  time  when  the  first  was  made.  (8) 

But  if  the  sessions  erroneously  quash  an  order  of  jus- 
tices which  is  substantially  good,  for  a  defect  in  form,  sadi 


Ing  to  appeal  agaiiist  the  removal  from  B.  thifcher.  In  most  easei  F. 
tt%ht  hare  ^fisputed  the  lame  i|aeition  with  A^  upon  which  the  latter 
•had succeeded  in  itt appeal  againttB.  SeeRex  «.BeDtley,  Buir.&C 
4S5.  post. 

(1)  Little  Bithara  o.  Somerby,  1  Str.8S8.  Yet  see  Hia^^am  v,  Findoo, 
■S  Salk.  489.  Where  the  justices  said  they  would  intend  a  subsequent 
settlement,  after  the  lapse  of  four  years.  But  in  Gapd  o.  West  Pock- 
liam«  where  there  was  a  simihir  lapse  of  four  yean,  the  court  said  they 
could  intend  nothii^;  as  to  a  new  seitlement,  and  quashed  the  orte 
Fortes.  397.    8  Sess.  Cas.  8 1 . 

(8)  Rex  V.  Bradenhamy  ante,  839.  (3). 

(3)  Rex  V.  St.  Andrew's,  Holbom,  6  Term  Rep.  613.  Rex  9.  Pe^gc, 
NoK  Rep.  176. 
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order  b  a  ibar,'  notvithstancSyDg,  to  all  subsequent  orderSf 
vihidi  do  not  show  tbat  the  persons  to  be  fenu^ed  ha¥e 
scqaiied  a  subsequent  setdement  (1) 

The  principle  of  these  decisions,  tberelbr^  seems  :to  Or  where  re- 
require^  that  a  subsequent  settlement  must  be  stated  in  all  ^n'SliSSi^y ' 
cases  where  the  parish  removing  is  concluded  by  the  original  order, 
first  onder  as  to  die  par^s  seHtlemeBt^  wheth^etr  i^ainst 
the  world,  or  the  particular  parish  to  which  .the  x^noval 
is  made;  but  where  it  is  at  liberty  to  controvert  the 
seMemettt,  uofaritbetepdii^  the  order,  it  is  luuEieoessary 
to  aver  a  new  one.  (2) 


S«CT.  IV. 
QT  executing  an  Order  qf  Removal. 

Whev  an  order  ha^  been  thus  made  and  signed  (3),  Order  how 
it  is  the  duty  of  the  parish  officers^  who  ajne  directed  to  ^^^ 
remove  the  pauper;!,  tp  hav^  theim  safely  conveyed,  at  the 
expenoe  of  their  parish  (4),  to  the  place  thereby  required 
to  receive  and  provide  for  them.  If  the  paupers  refuse  to 
remove  in  obedience  to  the  cnrder,  it  seems  to  contain 
sufficient  powers  to  enable  the  persons  to  whom  it  is  di- 
rected to  convey  them  by  force;  but  at  all  events  the 
parish  may  obtain  a  warrant,  under  the  hand  and  seals 
of  the  magistrates,  to  enforce  it  by  compulsory  means. 
The  person,  to  whom  the  duty  of  removal  is  entrusted, 
should  9afi4y  deliver  the  poor^  together  with  the  order,  to 
one  of  tlhe  parish  officers  of  the  parish  directed  to  receive 
them.    Or  if  only  one  original  is  made,  he  should  give  a 

(1)  Master  Hunger  «•  Wardeo,  Sett  ft  Rem.  160.  8  Const  709. 
Pi.  817. 

(2)  See  ante,  S54.  n.  (s). 

(S)  It  u  umai  ibr  the  jutdces  to  make  and  ngBi  duplicates,  that  one 
may  be  delivered  to  the  parish  offioen,  directed  to  receive  the  pauper, 
and  the  other  retained  by  the  removing  parish,  or  the  magistrates. 

(4)  Per  Lee  C.  J.,  Rexv.  Stansfidd,  Burr.  S.  C.  205.  post,  SS9b(i). 
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copy,  and  shew  the  original.  But  if  the  original  is  de- 
livered, and  a  copy  kept,  that  is  sufficient  (1)  It  seems 
also  to  be  enough  to  produce  the  justice's  warrant  to  con- 
vey the  pauper,  inasmuch  as  the  magistrates  may  retain 
the  original  order.  (2) 

\IZl^  ^^"'      ^^  ^^  formerly  considered  as  necessary  that  the  psuper 

should  be  conveyed  by  the  overseer  to  whom  the  onler 
was  directed. 

54Geo.IIL  But  now  by  54Geo.III.  c.170.  s.lO.  it  is  enacted,  Thit 

c.     .  1.10.       churchwardens,  overseers,  or  others,  having  the  oontinl, 

ordering,  or  management  of  the  poor  of  any  district, 
parish,  township  or  hamlet,  may  employ  any  proper  person 
or  persons  whomsoever,  to  carry,  remove,  and  deliver  aot 
pauper  or  paupers,  ordered  to  be  removed  by  any  of  bis 
majesty's  justices  of  the  peace  competent  to  make  such 
order ;  and  that  a  delivery  by  such  person  or  persons  of 
any  pauper  or  paupers  so  ord^^  to  be  removed,  shaB  be 
as  good,  valid,  and  eflfectual,  to  all  purposes  whatsoever^ 
as  if  the  same  was  or  were  ddivered  by  any  churchwarden 
or  overseer  whatsoever. 

Punishment  tf  the  parish  officers  refuse  to  execute  or  obey  an  order 

"^Y^  °®^   of  this  kind,  they  may  be  punished  by  indictment  (3); 

for  the  only  means  by  which  a  pari^,  thus  required  to 
receive  a  pauper,  can  get  rid  of  the  order,  is  by  appeal  to 
the  quarter  sessions.  (4) 

The  duplicate  original  order  should  be  carried  by  one 
of  the  justices  who  signed  itj  to  the  next  general  or  quarter 

(1)  See  Rex  v.  Kiikby  Stephen,  S  Bott,  675.  PI.  7SS^  a  copy  wk 
by  the  pauper  admitted  in  evidence  after  notice  to  produce  ihtonpd 
served  on  the  pariah  removed  to. 

(s)  See  the  c^nion  of  Holt  C.  J.,  ante,  147. 

(9)  SeelS&14Car.II.  C.18.  %a.  As  to  the  punufament  of  paiaii 
of&cen  for  neglect  of  duty,  see  post,  title,  Remodfies  against  Pan^ 
Officers,  &c. 

(4)  See  post,  title,  Appeal. 
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sessions,  and  retftmed  in  the  hands  of  the  clerk  of  the 
peace,  as  a  conclusive  record  of  the  settlement,  where  the 
receiving  parish  neglects  to  appeal.  ( I ) 


Sect.  V. 
Of  the  Eemooal  of  the  Poor  by  Pass-Warrants. 

Kb  this  species  of  removal  is  not  strictly  a  part  of  the 
law  respecting  the  settlement  and  maintenance  of  the 
poor,  it  does  not  require  a  minute  examination  in  the 
present  work. 

Itdqpends  upon  17Geo.IL  c5.  s.7. 8.8.  s.10.,  32 6eo.III.  Statutes regu- 
c.45.  s.1.  S.S.  S.4.  S.5.  s.6.  s.7.  (2),  which  preserve  the  an-  bypSsT"*^' 
cient  distinction    already  observed    upon,   between    the 
vagrant  and  impotent  poor.  (3) 

These  laws  only  respect  persons  who  are  in  a  state  of  Respect  only 
actual  vagrancy,  such  as  they  describe.     No  other  persons  £^"  ^* 
can  be  sent  by  a  pass,   even  at  their  own  request(4);  gnmcy.    No 
but  they  must   be  r^ularly  removed  to  their  phwje  of  2^^^^^" 
setdement,   by  an  order  of  two  justices,  under  13&14! 
Car.IL 

The  32Gi^III.  0.45.  s.l.  recites,  that  great  abuses  95GeoJn. 
are  committed  in  conveying,  fiom  one  place  to  another, 
by  passes,  persons  who  were  not  rogues  and  vagabonds, 
and  enacts,  by  way  of  remedy,  that  all  rogues,  or  vaga- 
bonds^ when  cnrdered  to  be  paraed,  shall  be  either  publicly 
whipped^  or  imprisoned  in   the  house  of  correction  till 

(1)  Seeante»  147.  The  proper  officer  u  the  cuito$  rtOutorum.  Per 
Hok  C.  J.y  Skin.  58Sy  599.,  the  clerk  of  the  peace  being  his  dq;>uty  to 
this  purpose.  See  57Hen.Vin.  1.  iW.&M.  c.si.  s.5.  Harcourtv.FoXi 
Show.  489.  506. 516.  536.   Show.  Par.  Ca.  167.   4  Mod.  167. 

(2)  See  Vol.  m. 

(3)  Ante,  Vol.1.  868. 

(4)  Res  9.  Wdcham,  8  Bott,'658.  PI.  781. 
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the  ti&xt  Makmj  or  for  a  shutter  period,  At  the  jostiee's 
diacretioi^  but  not  finr  less  tlum  seven  d^fB^(l> 

Mttft  beacon-  By  the  express  words  of  this  statute^  the  party  most  not 
aolj  have  committed  an  act  of  vagnmcyi  bat  be  conncted 
thereof,  befiire  he  is  removed  imder  a  pass.  (9) 


Ticdon  to  war- 
nuit  span 


Dittiiicdonbe-      The  distincdon  between  passes  and  orders  of  remoTsI 
*^f^JSr**c  is  thus  dearly  explained   by  Lord  C.  J.  Lee.    « We 

and  orcion  ot  ¥         b.  ^ 

rtmoval.  have  considered  the  question,  whether,  by  the  late  act  of 

ISOeo.IL  c,$4.  a  pass,  unappealedf  from,  be  as  concIiisiTe 

as  an  order  of  two  justices  unappealed  from  ?  aiid  we 

are  of  opinion,  that  this  act  of  parliament  is  not  to  reodVe 

such  construction,  or  be  considered  in  sudi  manner,  as 

to  put  a  pass  upon  the  feot  of  an  ordier  of  two  justices, 

in  diis  respect    In  case  of  an  order  of  two  justices,  two 

odier  justices  cannot  make  a  different  order,  because  tbe 

authority  of  each  two  would  be  equal ;   and  therefore  it 

would  be  a  dashing  of  the  same  authority.    But  that  does 

Object  of        not  seem  to  be  die  present  case  at  all.    This  act  of  par* 

^^^i^    Hament  of  lSOeo.II.  was  made  only  m  order  lo  secure 

on  vi^abonds.  tagabottidb,  and  to  send  them  td  their  fdsnrier  place  of  set- 

flement  or  birth^  if  to  be  found;  if  not,  then  to  Ae  places 

from  whence  they  came;  and  H  pperatet  upon  sudt  as  are 

Actisfti4      adualfy  vagabonds*     But  the  act  of  13&14Car.IL  dS". 

^^r't^P'®"  was  nmde  with  a  view  to  prevent  vagabonds,  and  therefare 

it  gk^^  power  i6  fix  them  in  their  hsi  place  df^setdemeot 

Difference  be-  Bttt^  ih^  authorities  gtveA  by  Aeto  two'  stots  tM  very  H- 


^^r^  vo^  feHmt  Oh  tiiat  sees  bf  !S&14Car.n.  dl2.,  though  ood- 
S]^  ^  jkBiM  itiKf  bto  ttlade  t6  Me  jtisdcei  yet  ode  jhsdce  dmt 
AstomuBber   tfM  thi|^f ;  hert^  dife  amgte  JtisfiM  Ai^^  SbibeHfttf 

of^i^ctt.  g^ diflkfwee  fdb  as  fti'ihe  Planner  of  aesidihg  dMui  Vpon 
ini^.  that  act,  the  removal  is  to  be  at  the  expense  of  the  parah; 

hereof  the  eoonty.  AnoAiPtldi^that  makbsolfebdiere 
thcf  pariiattient  did  not  iiitend'  to'  put  t&s  JMiss-warraDt, 
signed  by  a  single  justice,  upon  the  &ot  of  an  order,  made 

(1)  But  as  to  remoral  of  Irish  and  Scotch  poor,  &c.  see  SS'GeoJU* 
C.11.S.32.  postyS47. 

(9)  Sect.  1.  This  point  iMtiibe^eU'iiriii^blSiit  act  See  Res  r. 
Elere  Colei  S  Bott,  670.  PL  789. 
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by  two  jestices,  is,  that  though  the  reason  would  he  the 
same^  yet  the  siame  care  is-  Hot  takefi  b^  lb  (be  pmvisioki  on 
appeal ;  for,  upon  an  appeal  from  an  order  of  two  justices,  Ai  to  appeal, 
there  is  a  provision  for  costs,  but  ncme  on  ibis  act.  Here 
are  no  costs  given  on  afipeal ;  yet  dial  previsidn  would  be 
as  reasonable  as  in  the  case  of  an  order  of  two  justices,  if  it 
had  bei»  inteikded  to  be  put  npc^  the  same  footing  in  all  other 
respects ;  but  upon  appeab  from  orders  of  two  justices,  At  to  com* 
costs  are  payable.  Now,  it  would  be  !k>mething  extraor- 
dinary, and  eattnot  weB  be  coAceived-to  hare  been  the  sense 
of  the  I^gblatore^  tikat  a  person,  being  dent  by  one  justice  of 
peace^  ^hall  have  the  same  eflfect  as  if  sent  by  two^  and  yet 
that  there  should  not  be  the  same  remedy  upon  appeal. 
Therefore,  we  are  of  opinion,  tiiat  the  act  made  in  relation 
to  vagrants,  and  the  manner  of  passing  tiiem,  was  in  a 
difierent  view  from  that  which  was  calculated  for  the  fixing 
of  setdements ;  and,  tiiat  the  act  is  only  calculated  to  con- 
vey diem  to  their  settiement,  if  it  can  be  found ;  or  (in  cases 
where  their  setdement  is  not  found),  only  to  remove  them 
to  the  place  of  their  birth,  or  the  abode  of  their  parents,  or 
where  last  found  begg^g,  &c.  there  to  be  provided  for  ac- 
cording to  law ;  and  that  provision  is,  **  to  keep  them  till 
dieir  last  legal  settiement  can  be  discovered,  but  no  longer." 
And  then  they  will  be  subject  to  a  removal,  by  virtue  of  the 
former  act^  to  theur  place  of  last  legal  settiement ;  on  wiiich 
removal  an  appeal  will  lie,  subject  to  costs.''  (1) 

It  has  been  determined  therefore,  not  <xily  that  a  removal  Want  of  ap- 

which  tiie  removal  is  made,  by  not  being  appealed  from  (?),  n^ccodu«ve^ 
but  that  no  qypeal  lies  to  the  quarter  sessions  against  it.  (8)  ^^jl^f^^f; 
For  the  17Geo.IL  c.5.  did  not  mean  to  give  an  a{qpeal  notlieag^init 
against  a  vagxant-pass,    which  is  inconsistent  with  the  ^^ 
eleventh  section  of  it.    If  the  sessions  should,  upon  such 


(1)  Res  9^  Staaifiald,  BfUf.S.C  S05..  9  Bott, 65a»  PI.  788. 
(S)  Res9.StaiMfield,mprB,0).  Rax  o.  Upmerden, Burr.  &C.814. 
(3)  Rex  V.  Ringwoold,  Burr.  S»  C  S4a    Rexf.SciiawreDoeJewiy, 
Cald.  IS. 
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appeal,  enter  into  the  merits,  they  could  not  «end  him  back 
to  the  place  where  he  was  only  a  vagrant,  nor  to  any  other ; 
he  cannot  be  remooed from  the  place  to  which  the  pass  hasseiU 
him  hf  amf  other  method  than  an  original  order  ^twojm' 
tices.  The  proper  subject  of  an  appeal  is,  an  adjudication; 
a  pass  only  recites,  *'  that  it  af^iears  npon  *>yainiwia»iftn  of 
the  vagrant :"  it  is  not  such  a  positive  adjudication  as  tiieane 
is  in  an  order  of  removal  by  two  justices.  There  is  no 
reason  for  an  appeal  in  such  a  case,  nor  hardship  upon  the 
parish  to  which  the  vagrant  is  passed;  for  as  soon  as  they 
can  find  out  where  his  l^gal  setdement  is,  if  it  really  is  not 
with  them,  they  may  remove  him  to  it  by  a  oonmum  oider 
c^  removal.  (1) 

QiMffvvifinBde  The  court  in  the  foregoing  dedsion  expressly  stated,  that 
^kttfeoTa  *^®  appeal  before  them  was  only  a  general  q^peal  from  a 
foragncr,  im-  pass ;  and  declared,  in  a  subsequent  case,  that  they  did  not 
setued.  gjyg  ^uy  opinion  whether  it  would  not  lie,  if  the  vagrant 

himself  i^pealed  against  such  a  pass,  or  if  the  person  sent 

by  it  were  a  foreignen  (2) 


Sect.  VL 

Of  suspending  Orders  qf  Removal  and  Pass-'Warrants, 

Magistrates  have  obtained  powers  to  suspend  the  ex- 
ecution of  orders  of  removal  and  vagrant  passes  by  the  hu- 
mane provisions  of  S5Geo.IIL  clOK 

It  is  enacted  by  section  2,  ^*  And  "whereas  poor  persons  are 
tfften  remooed  or  passed  to  the  place  of  their  settlement  dur- 
ing the  time  of  their  sickness,  to  the  great  danger  of  their 
lives :  for  remedy  whereof,  be  it  farther  enacted,  by  the 

(1)  lb.  But  Rex  «.  Justices  of  Sussex,  Burr.  S.  C.  644.  seems  coiitr>; 
and  in  Rex  o.  Stansfield,  and  Rex  v.  Upmerden,  ante,  879.  (9),  it  appe^" 
to  have  been  taken  for  granted,  that  an  appeal  would  lie^  ahhouglia 
pasB  unappealed  from  was  not  conducive. 

(s)  Rex  o.  St.  Lawrence  Jewry,  ante,  999.(5). 
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authority  aforesaid,  that  in  case  any  poor  person  shall  from 
henoeferth  be  brought  before  any  justice  or  justices  of  the 
peace,  for  the  purpose  of  being  removed  from  the  place 
where  he  or  she  is  inhabituig  or  sojourning,  by  virtue  of 
any  order  of  removal,  or  of  being  passed  by  virtue  of  any 
vagrant^pass,  and  it  shall  appear  to  the  said  justice  or  jus* 
tices,  that  such  poor  person  is  unable  to  travel,  by  reason 
of  sickness  or  other  infirmity,  or  that  it  would  be  dangerous 
for  him  or  her  so  to  do,  the  justice  or  justices  making  such 
order  of  removal,  or  granting  such  vagrant*paas,  are  hereby 
required  and  authorized  to  suspoid  the  execution  of  the 
same,  until  they  are  satisfied  that  it  may  safely  be  executed 
without  danger  to  any  person  who  is  the  subject  thereof; 
which  suspension  o^  and  subsequent  permission  to  execute 
the  same,  shall  be  respectively  indorsed  on  the  said  order 
of  removal  or  vagrant-pass,  and  signed  by  sudi  justice  or 
ja8tioes.(l) 

Thewords  of  the  act  are^  <<  if  any  poor  person  shall  be 
brckghi  before  ai^  justice."  To  construe  these  words  in  their 
literal  senee  would  prevent  the  suqiension  of  orders  of  re* 
moval  In  cases  where  it  is  most  necessary  that  it  should  taka 
place,  namdy,  when  the  pauper  cannot,  firom  sickness  or 
other  calamities,  be  brought  before  magistrates,  and  when 
it  might  be  highly  inconvenient,  if  not  dangerous,  tort  a 
jasdce  to  visit  them.  As  this  construction  would  be  to  give 
eflbct  to  the  letter  by  a  repeal  of  the  very  object  of  the 
statute,  and  expose  the  pauper,  in  cases  of  extreme  side* 
ness  or  infirmi^,  to  the  very  mischief  the  act  was  intended 
to  rsBMdy  \  the  Court  of  Kfaig's  Bench  has  decided,  that  as 
paupers  may  be  removed  in  some  instances,  without  being 
brought  personally  before  the  justices  (2),  the  operation  of 
such  an  order  may  be  suspended  in  the  same  manner,  when 
required  hf  the  circtttntftances  of  the  case.    For  the  mean^ 


(1)  As  to  Che  ezpences  of  maintaining  such  paupers  pending  the  sus- 
pennon  of  these  oitieny  see  post,  chap,  zzztv.  sect.  l. 

(2)  BattiwtifheGaBtwhroa^t,itshoddbedoiie.  P^HoitC.J.. 
Comb.  478.  ante,  307. 
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ing  of  the  act  is»  *^  not  tliat  when  any  person  was  brought 
personally,  but  where  his  case  was  brought  judicially  before 
the  magistrates  for  the  purpose  of  his  removal,  that  thej 
should  have  power  to  suspend  the  execudcm  of  the  order 
of  removal,  if  it  appeared  to  them,  that  is,  by  due  examin- 
ation of  the  facts,  that,  from  sickness  or  infirmi^  of  the 
party,  the  removal  could  not  then  be  safely  made.**  (1) 

49Geo.III.  The  S56eoJII.  seemed  to  confine  the  power  of  lemor- 

sion^remorel*  ^  ^®  suspension  to  the  justice  or  justices  by  whom  it  was 
by  another  originally  imposed.  But  as  this  might  be  attended  in  va- 
justice.  rious  instance^  such  as  the  occasional  absence  or  death 

of  the  removing  magistrate,  with  great  incoavenieDce: 
a  remedy  is  provided  by  .496eo.IIL  c.124.  s.1.  which 
enacts,  that  ^^  in  all  cases  wherever  the  execution  of  anj 
order  of  removal,  or  of  any  vagrant  pass,  shall  be  hereafier 
suspended  by  virtue  of  the  said  recited  act  (2),  it  shall  be 
lawful  for  any  other  justice  or  justices  of  the  peace, 
of  the  county  or  other  jurisdiction  within  whidi  such 
removal  or  pass  shall  be  made,  to  direct  and  order  that 
the  same  shall  be  executed,  and  to  direct  the  chaiges 
to  be  incurred  as  aforesaid  to  be  paid,  and  to  carry  into 
execution  any  such  amended  orders  as  aforesaid,  as  folly 
and  effectually,  to  all  intents  and  purposes,  as  the  said  re- 
spective powers  and  authorities  can  or  may  be  executed  b; 
the  said  justices  who  ^hall  make  any  such  order  of  remoTal, 
or  by  the  justice  who  shall  grant  any  such  pass  as  afore- 
said." 


Order  sus- 
pended as  to 
an  entire  fa- 
mily. 


In  order  to  prevent  any  pretence  for  forcibly  separatiBg 
persons  nearly  connected  with  or  related  to  each  oth&} 
and  liviog  tqgether  as  one  family  during  the  suq)enskm  of 
an  order  of  removal  or  vagrant-pass,  by  reason  of  the  sid« 
ness  of  one  or  more  of  the  femily,  it  is  enacted  and  d^ 
clared  by  the  same  statute,  ^^  That  where  any  order  of 
removal  or  vagrant-pass  shall  be  suspended  by  virtue  0^ 


■•    (1)  Rex  V,  Ererdon,  9  East,  lOl.    See  49Geo:III.  c  184.  sect  4. 
ante, SOS.  (8)  95Geo.III.  c.lOl. 
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this  or  the  said  recited  act,  on  account  of  the  dangerous 
sickness  or  other  infirmity  of  any  person  or  persons  thereby 
directed  to  be  removed  or  passed,  the  execution  of  such 
order  of  ronoval  or  vagrant-pass  shall  also  be  suspended 
fcr  the  same  period,  with  respect  to  every  other  person 
Darned  therein,  who  was  actually  of  the  same  household  or 
fiunily  of  such  sick  or  infirm  person  or  parsons,  at  the  time 
of  such  order  of  removal  made^  or  vagrant-pass  granted." 

A  husband,  his  wife,  and  children,  were  removed  by  an  Buspendoa 
order  of  justices  to  the  place  of  their  last  settlement,  and  ^^*^  ^ 
the  order  was  suspended  as  to  the  husband,,  until  it  should  band's  death, 
appear  that  he  was  sufficiently  recovered  to  be  able  to  tra- 
vel.   The  husband  dying,  the  wife  and  children  were  sub- 
sequently removed  without  an  order  removing  the  suq)en- 
sion  of  the  original  order.    The  justices  had  likewise  made 
a  thifd  order,  which,  after  stating  that  the  death  of  the 
husband  had  been  proved,  and  that  the  reasonable  charges 
incurred  by  the  suspension  amounted  to  41/.  4^.  6d,  di- 
rected the  officers  of  the  parish  removed  to,  to  pay  those 
chaises  to  the  officers  removing  the  pauper.     These  three 
orders  were  quashed,  on  appeal,  as  insufficient,  inasmuch 
as  the  suspension  of  the  original  order  had  not  been  taken 
off  by  a  magistrate's  order  upon  the  husband's  death.    But 
the  court  of  King's  Bench  thought  that  the  sessions  could 
not  quash  these  orders,  which  were  all  good  upon  the  face 
of  them  on  that  ground.    The  respondent's  counsel  sug- 
gested that  the  husband's  death  put  an  end  to  the  order  of 
suspension ;  but  the  court  did  not  decide  the  case  on  that 
ground,  and  it  was  observed  i  contra  that  the  terms  of  the 
order  of  suspension  did  not  apply  to  the  case  of  death,  but 
was  to  operate  till  the  sick  person  could  be  safely  removed.(l} 

But  the  power  of  ordering  pajonent  of  the  expenses  in-  Confined  to 
curred  by  maintaining  the  pauper  during  the  suspension  ™®'*  I»Vcr 


(1)  Rex  V.  Englefiekl,  is  East,  317. 

R  2 


M4  (y^uqfending  Orders  ofB/tmaoal^  i^e. 

removes  or      of  an  order  of  removal  is  confined  to  two  ones;  nameljrt 
^^  where  the  pauper  is  actually  removed  or  dies. 

During  the  suspension  of  an  order  removing  a  pauper 
and  his  fiunily  firom  C  to  &  the  paopei^s  fiither  died,  and 
twofireehold  houses  in  C.therdr|r  descended  to  him  as  kb 
at*law.  An  order  was  made  upon  the  parish  of  S.  ibr  pey* 
ment  of  60Z.  expenses,  incurred  by  the  suspension  of  tk 
order  of  removal,  which  was  duly  served  upon  the  officers 
of  &;  but  the  pauper  was  never  removed  undo*  the 
original  order.  The  sessions,  en  appeal,  quashed  tfas 
order ;  and,  after  argument,  per  AUot  C  J.  In  this  case 
we  are  called  upon  to  put  a  new  constmction  on  the 
act  of  parliament  (1),  which  was  passed  in  order  to  prevent 
a  grievance  arising  firom  the  great  temptation  affivded  to 
parish  officers  by  order  of  removal  to  convey  penpers  fros 
one  place  to  another  during  sickness.  The  second  sedxm 
recites,  that  poor  persons  are  often  passed  to  the  place  A 
their  settlement  during  the  time  of  their  sidoieBS,  to  die 
great  danger  of  their  lives,  and  gives  a  poii«r  to  msgc- 
trates,  in  order  to  remedy  the  inconvenience  <£  not  cany- 
ing  their  order  into  immediate  efiect,  to  ssspend  its 
operation  for  a  tjme.  But  then,  in  order  to  pre?erit  ihb 
firom  producing  any  hardships  to  the  reosoving  parish,  it 
provides,  that  no  act  done  by  the  pauper  during  the  sa»- 
pension  shall  give  him  a  settlement;  and  empowers  die 
raagistmtes  to  order  the  intermediate  chaiges  to  be  peid  \n 
^  parbh  to  whidi  the  order  is  mad^  in  case  any  removii 
shall  take  {dace,  or  in  case  of  the  death  of  such  poor  pe^ 
son  b^re  the  execution  of  suda  order.  This  power,  hov^ 
ever,  seems  to  me  to  be  confined  to  these  two  cases  oi^) 
vis.  the  reanoval  and  death  of  the  pauper.  Whcdier  or  not 
it  would  have  been  expedient  for  the  l^islature  to  have 
provided  for  the  present  case  is  not  for  dbe  eoort  to  saj- 
All  that  we  can  do  is  to  determine  that  die  noa^remoTsl 
of  the  pauper  prevents  the  case  firom  &lling  within  die 
act    I  should  have  thought,  indeed,  that  the  order  of  die 
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magistrates  not  being  within  the  act,  was  altogether  mi- 
gatory,  the  proper  course  for  the  sessions  to  have  pursued 
would  have  been  not  to  have  quashed  the  order,  but  to 
have  dismissed  the  appeal.  However,  as  they  have  done 
substantiaUy  right,  I  diink  their  order  ought  to  be  con- 
firmed. (1) 


Sect.  VII. 

QfBemaoab  wkick  are  neither  to  the  Place  of  SetUemetU^ 
under  18&14CarJL  c.12.,  nor  as  VagtanU  hf  Passes  ttft- 
der  l7Geo.IL  c«5.  s.7.,  and  the  subsequent  Statutes. 

Da.  Burn  observes,  *^  that,  besides  the  general  form  of  Removak  ^ 
removal  to  the  place  of  settlement,  there  may  be  other  re-  "trates*^" 
movals,  as  <^  wives  to  their  husbands,  children  to  their  neral  power, 
parents,  apprentices  or  servants  to  their  masters ;  of  per- 
sons brought  illegally  from  one  parish  to  another.    Bui 
this  is  not  in  pursuance  of  the  statute  lS&I4Car.II.  but 
of  the  general  power  of  the  justices  in  reguladng  matters 
relating  to  poor  persons.''  (2) 

The  object  of  such  orders  is  solely  for  the  party's  removal^ 
and  they  should  not  contain  an  order  of  maintenance  (S), 
which  magistrates  have  no  authori^  to  make  under  these 
circomstances. 

A  constable  without  warrant  brought  a  child  from  ChOdremoved 
Broughton  to  Banbury.  Two  justices  of  Banbury  made  ^'^^^u*  ^"'■f- 
an  order  (reciting  the  fact)  to  return  the  child  to  Brough- 
ton, there  to  be  provided  for  according  to  law.  The 
court  hdd  the  order  good  for  returning  the  chOd  to  the 
wrong  doers,  and,  therefore,  that  part  of  the  order  was 
affirmed ;  but  it  ought  not  to  have  said  to  be  there  pro- 

(1)  Rex  9.  Chaglbrd,  4  B.  &  A.  835. 

(2)  Burn's  Just.  tit.  Poor  Removal.  This  authority  it  seldom  if  ever 
exercisedj  and  they  seem  liable  to  abuse,  as  no  appeal  fies.froip  thepn. 
See  also  ante,  154.  et  seq. 

(3)  Rex  0.  Banbury,  Comb.  372. 
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vided  fiMV  bat  they  are  to  be  left  to  take  their  ODOne 
acoonding  tohiw.  (1) 

Maid  servant        Two  justices  sent  S.  G.  fiom  the  parish  of  Giavesend  to 

toher  master,  y^^  master,  with  whom  she  lived  as  a  hired  servant,  at  the 
previous  toner  '  ,  ^ 

dischaige.         parish  of  Chadwell,  in  Essex,  concluding  the  order,  ^  ustu 

she  shall  be  discharged."    The  justices  of  Essex  seat  her 

back  to  Grravesend.    It  was  insisted  the  second  order  was 

ill,  being  made  before  the  time  for  appealing  against  die 

first  order  expired.    Sed  turn  aUocatur;  for  the  first  order 

was  to  send  her  to  her  master,  firom  wkkk  no  appeal  Ua, 

and  not  to  send  her  to  the  parish  of  Chadwell,  as  the  phce 

of  her  settlement.  (2) 

Remoral  after       Two  justices  removed  a  man  fix>m  Honiton  to  Sootli 
^JJ^lf  ®^   Beverton.     The  parish  of  S.  B.  appealed,  and  the  sessions 

reversed  the  order;  now,  two  justices  may  r^nove  him  to 
H.  again ;  for  it  is  but  in  execution  of  the  order  of  ses- 
sions, which  could  not  otherwise  be  done,  because  it  is  oat 
of  the  jurisdiction  of  the  sessions.  (8) 

As  these  orders  are  not  made  in  pursuance  of  the  IS&U 
Car.II.  which  gives  a  right  of  appeal  to  the  pardes  a^ 
grieved  by  removals  under  it,  no  appeal  lies  against  them.  (4) 


Sect.  VIII. 

Of  the  Remaoal  of  Poor  Persons  bom  in  Scotland,  ht- 
landf  and  the  Ides  of  Man,  Jersey ^  and  Guernsey^  under 
59  6€0.III.  C.12.  5.SS. 

The  legislature  has  thought  it  eiqpedient,  by  a  recent 


(1)  Rexo.  Banbury^  Comb.  572. 

(S)  Rex  V,  Gravesend,  Comb.  Rep.  97. 

(s)  Honiton  v.  South  Bevertoo,  Comb.  401.  See  also  R^.  v.  Mil^' 
ton^  7  Mod.  So  a  poor  woman,  improperly  removed  by  a  VBgrant-pts, 
was  sent  back  by  an  order  of  two  justices.  Rex  «.  Welchman,  9  Bott. 
^58.  Fl.  7S1.  And  see  the  reasoning  of  Aston  and  A8lihiintJs.,Rtf^' 
Ringwould,  Burr.  S.  C.  840.  ante»  SS9. 

(4)  Rex  V.  Gravesendy  supra,  (2) ;  and  aee  ante,  S40. 
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sons  bom  in  Scotland  and  Ireland,  or  in  the  islands  of 
Man,  Jersey,  and  Guernsey,  and  all  persons  bom  elsewhere, 
when  diey  have  not  acquired  a  settlement  in  England,  and 
require  relief  as  casual  poor. 

By  59Geo.IIL  c.l2.  s.SS.  it  is  enacted,  that,  ^  Whereas  59Geo*IIL 
poor  persons  bom  in  Scotland  and  Ireland,  and  in  the  isles 
of  Man,  Jersey,  and  Guernsey,  frequently  become  charge- 
able to  parishes  in  England,  and  no  provision  is  made  for 
the  removal  of  any  such  poor  person,  unless  he  or  she  shall 
have  committed  some  act  of  vagrancy,  and  shall  be  ad- 
judged to  be  a  rogue  and  vagab<xid ;  and  no  person  so  ad- 
judged can  be  lawfully  removed  without  having  been  first 
publicly  whipped  or  imprisoned  in  the  house  of  correction  v 
And  whereas  it  is  expedient  to  authorize  the  removal  oP 
such  poor  persons,  although  they  may  not  have  committed 
any  act  of  vagrancy ;  and  to  authorize  justices  of  the  peace 
to  cause  such  of  them  as  may  be  adjudged  to  be  rogues 
and  vagabonds  to  be  conveyed  by  a  pass,  without  having 
been  first  whipped  or  imprisoned ;  Be  it  further  enacted, 
That  it  shall  be  lawfiil  for  two  justices  of  the  peace,  and 
they  are  hereby  required,  upon  complaint  of  the  church- 
wardens-and  overseers  of  the  poor  of  any  parish,  that  any 
person  bom  in  Scotland  or  in  Ireland,  or  in  either  of  the 
isles  of  Man,  Jersey,  and  Guernsey,  hath  become  charge- 
able to  such  parish,  by  himself  or  herself,  or  his  or  her  fa- 
mily, to  cause  such  person  to  be  brought  before  them,  and 
to  examine  such  person,  and  any  other  witness  or  witnesses 
on  oath,  touching  the  place  of  their  birth,  or  last  legal  set- 
tlement of  every  such  person,  and  to  enquire  whether  he 
or  she,  or  any  of  his  or  her  children,  hath  or  have  gained 
any  settlement  in  that  part  of  the  united  kingdom  called 
England ;  and  if  it  shall  be  found  by  such  justices  that 
the  person  so  brought  before  them  was  bom  in  Scotland 
or  Ireland,  or  in  either  of  the  isles  of  Man,  Jersey,  and 
Guernsey,  and  hath  not  gained  any  settlement  in  England ; 
and  that  he  or  she  hath  actually  become  chargeable  to  the 
complaining  parish  by  himself  or  herself  or  his  or  her  fa- 
mily; then  such  justices  shall,  and  they  are  hereby  em« 
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powered,  by  a  pass  under  their  bands  and  aeeb^  ia  die 
fomni  or  to  tbe  eflfect  prescribed  by  the  act  passed  in  die 
seyeoteenth  year  of  the  reign  of  His  late  Mqesty  King 
George  the  Second,  to  amend  tbe  lairs  rektiDg  to  rogues 
and  vagabonds  {mutatis  mutandis\  to  canse  sudi  poor  po^ 
son,  his  wifis,  and  such  of  his  or  her  children  so  dnigeafale 
as  shall  not  have  gained  a  settlement  in  England,  to  be  re- 
moved to  the  place  of  his  or  her  birth,  or  last  l^gsl  settle 
ment,  in  the  manner  by  the  said  act  directed  for  the  l^ 
moval  of  rogues  and  vagabonds  to  Scotland  and  Irelssd, 
and  the  isles  of  Man,  Jers^,  and  Gnemsey;  and  sU  con- 
stables and  other  officers^  and  all  masters  of  vesseb,  an 
hereby  required  to  convey  every  person  so  to  be  pmA 
in  tbe  manner  by  the  said  act  directed  fot  the  convejaooe 
of  rcgues  and  vagabonds.^' 

Sect55.  By  section  SS.  this,  with  other  provisions  of  the  set,  a 

extended  to  all  townships,  vills,  and  places  having  sepsnte 
overseers  of  the  poor,  and  maintaining  their  poor  seps- 
rately. 

Sect.  37.  By  section  S7.  it  is  enacted,  ^  That  this  act  sbsll  ex- 

tend only  to  that  part  of  the  united  kingdinn  called  Eof 
land/' 

Upon  this  act  the  following  determinatkma  have  oocv- 
red. 

Birtfa  in  Eng-  The  pauper  was  bom  in  England,  of  parents  bontin 
^/  m^  Ireland,  His  fother  died  without  acquiring  a  settkaDcet 
marnes  again,  in  £ngland|  but  the  mother  after  his  death  gain^  one  bv  s 
subsequent  marriage  in  St.  M.,  where  the  pauper,  being 
about  eight  years  old,  became  afberwards  chaigeaUe^  T^ 
court  decided,  that  he  was  properlji  removed  to  tbe  ptfi^ 
in  which  he  was  bom  as  his  place  of  settlement.  F<^ 
without  determining  what  might  have  been  the  case  H^ 
mother  had  been  also  removeable  at  the  time^  it  is  cktf 
that  she  having  acquired  a  settlement  by  marri^^ei  tk 
pauper's  case  is  to  be  considered  as  if  he  had  no  pefcst 


aliv^    Then,  if  80>  the  clause  (1)  only  applies  to  persons 
who  are  themselves  bom  in  Ireland,  which  he  was  not  (2) 

Two  justices  removed  Hannah  the  wife  of  T«  Bobinaon  English  child 
and  their  children  fix>m  JL  to  A.  The  8essi<»i6,  on  appeal^  j^^h^ 
discharged  the  order,  and  stated  a  case  by  which  it  ap-  ther. 
peared  that  T.R.,  the  husband,  was  a  Scotchman, residing 
at  L«  with  his  &mily,  and  had  not  acquired  any  settle 
ment  in  England.  His  wife  and  children  becoming  chaige- 
able^  he  consented  that  they  should  be  removed  to  A., 
which  was  the  place  of  the  wife's  maiden  secdement.  The 
court  of  K.  B.  c(Hifinned  the  order  of  sessions.  Abbott  C.  J, 
The  question  arises  out  of  the  compulsory  power  formerly 
vested  injustices  of  the  peace  of  removing  a  wife  firom  \mc 
husband  by  consent  y  and  it  is  one^  and  that  not  the  smallest, 
of  the  evils  attendant  on  the  poor  laws,  that  eases  should 
have  arisen  under  them  in  which  this  court  has  held  that 
such  a  removal,  amountuQg  to  a  temporary  divorce^  might 
lawfully  be  made*  It  is  to  be  observed,  however,  that  in 
Rex  V.  Ebfaam  (S),  there  was  the  consent  of  both  husbmd 
and  wife  to  the  separati<Hi«  I  am  very  glad  that  w«  are 
relieved  by  this  act  of  parliament  from  the  necessity  of  con* 
sidering  those  cases.  I  think  it  impossible  to  read  the 
words  of  the  S3d  dause,  without  seeing  that  the  magistrates 
have  now  a  power  in  cases  like  the  present  of  sending 
the  husband  into  Scotland  with  his  wife  and  family  by  a 
pass ;  and  having  this  power,  I  am  of  opinicm  that  they 
cannot  now  remove  the  wife  and  family  to  her  maiden 
settlement^  so  as  to  separate  her  from  her  husband.  Bay- 
ley  J#  It  is  against  public  policy  and  good  morals  to  per- 
mit the  separation  of  husband  and  wife  even  with  their 
consult.  The  question,  however,  tnms  on  the  construcdoa 
of  59Geo.III.  clS.  s.SS^  which  enacts.  That  it  shall  and 
may  be  lawfid  for  the  nuigistrates,  and  they  are  thereby 
required,  in  certain  iqpecified  cases,  to  cause  persons  bom 


(1)  59G60JII.  c.  19. 8.59. 

(8)  Rex  «.  Gieat  QBCtoB,  sB.  ft  A.  4ia 

(5)  5  East,  115.  ante,  Vol.1. 
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in  Scotland,  &c  to  be  brought  before  them.  Now  these 
are  words  of  compulsion  on  the  ma^strates  to  institDte 
proceedings  in  cases  like  the  present  The  act  then  pro- 
tides  that  the  justices  shall  enquire  into  die  setdement  of 
the  head  of  the  &niily  and  his  and  her  children,  in  orda*, 
as  it  seems  to  me,  to  ascertain,  whether  any  of  those 
children  have  been  emancipated.  It  then  enacts,  That 
sudi  justices  shall  and  are  thereby  empowered  to  cause  such 
poor  person,  his  wife,  and  such  of  his  children  as  have  not 
gained  a  setdement  in  England,  to  be  removed  by  a  pass  to 
Scotland.  Now  it  is  to  be  observed,  that  the  wife  is  thus 
the  first  time  introduced  in  the  latter  part  of  this  clause, 
which  is  perfectly  silent  in  the  prior  part  of  it,  as  to  any 
enquiry  to  be  made  by  the  justices  respecting  her  settle- 
ment. I  think,  therefore,  that  the  magistrates  have  no 
discretion  given  to  them  of  removing  the  wife  to  her  maiden 
settlement,  and  thereby  of  separating  her  and  her  fiunily 
from  the  husband.  If  the  magistrates  remove  at  all,  they 
must  remove  the  ^oohale  fcmxbf  together  to  Scotland^  under 
the  provisions  of  this  act  of  parliament.  HoIroydJ.  The 
words  of  this  clause  are  imperative  on  the  magistrates,  in 
case  they  make  any  order,  to  remove  the  whole  fiunily  to 
Scotland^  and  not  as  they  have  done  here,  to  remove  the 
wife  and  femily  to  the  place  of  her  maiden  settlement  By 
the  act,  if  the  husband  becomes  chargeable  by  himself  or 
his  femily,  he  may  be  removed ;  and  it  seems  to  me  to  be 
altogether  immaterial,  provided  the  head  of  the  femily  be 
bom  in  Scotland,  whether  die  children  be  bom  in  En^and 
or  not.  The  only  exception  is  as  to  those  children  who 
have  gained  setdements  In  England  in  their  own  nght 
Then  as  a  power  is  now  ^ven  to  remove  the  husband,  the 
wife  must  be  removed  with  him ;  for  the  power  of  removing 
her  to  her  maiden  setdement  was  allowed  to  exist  only  from 
the  necessity  of  the  case,  and  must  cease  with  it  Itseems 
to  me  that  we  cannot  narrow  the  oonstracticm  of  the  words 
of  this  statute^  unless  in  so  doing  we  clearly  saw  that  we 
should  forther  the  intention  of  the  l^islature.  And  as  I 
do  not  think  that  their  intention  was  to  prevent  the  removal 
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of  the  whole  fiunily  together,  I  am  of  opmion  that  the  de- 
cision  of  the  settlement  was  right  (1 ) 

But  it  has  been  held,  that  the  chargeability  contem-  ^"'^. '^  *^* 
plated  by  the  legislature  in  59Geo.lIL  c.l2.  s.Sd.  was  the  ^^^"^ 
actual  asking  for  parish  relief  and  not  the  constructive 
chargeability  created  by  85  GeoJIL  c.lOl.  s.6.  A  girl  bom 
m  England,  and  the  daughter  of  Irish  parents,  who  had 
gained  no  settlement  there,  being  with  child,  became  thereby 
chargeable.  At  the  time  of  her  removal  she  was  above 
twenty-one,  unemandpated,  and  living  with  her  parents  as 
part  ci  their  fiunily;  but  neither  she  nor  her  fitther  had  asked 
for  or  received  rdief  for  themselves  or  any  part  of  the  fi^ 
mily.  The  court  held,  that  she  was  properly  removed  to 
the  place  of  her  birth-setdement,  and  sustained  tlie  order 
whidi  sent  her  thither.  (2) 


Sect.  IX. 
Of  returning  after  BemavaU 

The  IS&UCar.II.  c.12.,  which  enabled  two  justices  to  is&i4CarJI. 
remove  persons  intruding  into  parishes,  excepted  by  sects.    *    * 
persons  going  to  work  in  another  parish,  with  a  certificate 
from  the  minister  of  the  parish,  one  churchwarden,  and 
one  overseer,  certifying  that  they  were  inhabitants  of  that 
place,  and  had  left  part  of  their  family  behind. 

Hie  section  proceeds  to  direct,  that  they  shall  return 
when  the  work  is  finished ;  and  that  if  they  do  not,  or  if 
they  fidl  sick,  or  become  impotent,  they  shall  be  removed 
to  the  certifying  parish.  After  which  it  goes  on  to  provide^ 
**  and  lisudi  person  or  persons  shall  refuse  to  go,  or  shall 
not  remain  in  such  parish  where  they  ought  to  be  settled 
as  aforesaid,  but  shall  return  of  his  own  accord  to  the  pa- 


(1)  Rex  V.  Leeds,  4  B.  &  A.  498. 

(2)  Rex  9.  WhitehavcD,  5  B.  &  A.  7S0. 
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ndt  from  whence  he  was  reQioved»  it  shall  and  oiaybekir- 
fiil  for  any  justice  of  the  peace  of  the  dty,  comtyi  or 
town  corporate,  where  the  said  offence  shall  be  conunitted, 
to  commit  him  to  die  house  of  coireedoiif  these  to  be  pu- 
nished as  a  vagabond;  or  to  a  pnUic  workhonse  in  die 
parishy  as  hereafter  mcntianedi  there  to  be  employed  m 
work  or  labour/' 


As  the  act  contained  no  other  provistoiiy  by  which  pe^ 
sons  coming  into  parishes  without  these  certificates  ooold 
be  punifihed  in  a  summary  way  for  retnmii^  after  remoial, 
it  seems  to  have  been  formerly  thought,  that  the  power  of 
commitment  was  general,  notwithstanding  the  words  of  le* 
ference^  and  extended  to  all  cases  of  removal  under  the 
statute.  (1)  But  the  court  appear  to  have  been  of  opinioDf 
ultimately,  that  its  operation  was  confined  to  the  oertificsled 
persons  described  in  the  section  itself.  (2) 

This  defect  is  remedied  by  1 7  Geo.II.  c.5.  which  ex- 
tends to  all  cases  of  removal  under  13&14Car.IL  c.12. 

i7GeoJI.  C.5.      Sect  1.  provides  <<  that  all  persons  who  shall  unlaafii^ 

return  to  such  parish  or  place  Srom  whence  they  have  been 
legally  removed  by  order  of  two  justices  of  the  peace,  witboot 
bringing  a  certificate  from  the  parish  or  place  whereunto 
they  belongs  shall  be  deemed  idle  and  disorderly  persons^ 
and  it  shall  and  may  be  lawful  for  any  justice  of  the  peace 
to  commit  such  oflfenders  (being  thereof  convicted  befoe 
him,  by  his  own  view,  or  by  their  own  confessicHi,  or  by 
the  oadi  of  one  or  more  credible  witness  or  witnesses)  to 
the  house  of  correction,  there  to  be  kqpt  to  hard  labour  for 
any  time  not  exceeding  one  month." 

Illegal  com-         Xhe  following  case  will  serve  as  a  material  comiDeDt 

upon  the  clauses  of  both  statuteis. 

(1)  See  the  opinions  of  Lord  Mansfield  C.  J^  Foster  and  WUfflot  Js^ 
Baldwm  r.  Blackmore»  1  Burr.  SOl.,  and  Rexo.  Hall,  pott,  357.  (9)> 
(S)  Lord  Mansfield's  jadgmeatyib.etiafi*. 

14 


The  plaintiff  and  his  wife,  being  paupers^  were  r^ularly 
removed  from  M.  to  B.  as  the  place  of  their  last  legal  set- 
tlement, which  order  was  not  appealed  from.  They  re- 
turned of  thdr  own  accord,  and  without  bringing  any  cer- 
tificate with  them  from  B.  to  M.  Complaint  of  this  being 
made  in  writing,  upon  oath,  by  the  overseers  of  M.  to  the 
defendant,  who  was  a  magistrate  of  the  county,  he  commit- 
ted both  the  paupers  to  the  house  of  correction,  till  they 
should  be  discharged  by  due  course  of  law.  An  acti(m 
being  brought  against  him  by  the  paupers,  a  case  was  re- 
served at  the  trial,  stating  these  &cts,  and  two  questions  Qtuere, 

were  afterwards  made  in  the  court  of  KiiMfs  Bench.    First,  !•  Whether 

,     -        -  .         1         ,  .  •    .        7.  there  must  not 

wnether  there  ought  to  have  been  a  previous  conviction  of  beaconvictioB 

vagrancy  ?    Secondly,  whether  the  wife  could  be  convicted  ®^  ▼»p»ncy 
ot  vagrancy,  or  be  hable  to  be   sent  to  the  house  of  commitment 
correction,  fiw  retummg  without  a  certificate,  as  she  only  ^^JSjJ^jf"^*^ 
accompanied,  and  resided  with  her  husband  ?  Lord  Man»-  ^e  can  be 
field  delivered  ^  residution  of  the  court.    l%ere  are  convicted  who 
two  acts  of  parliament,  the  lS8tl4Car.II.  cI3.  and  llie  h^rhnsl^ 
ITOeall.  c5.  upon  cme  %A  whicb  this  warruit  must  be  Commitment 
fomided;  though  it  does  not  appear  upon  which  of  the  two  Sito'Ts&tf 
the  justioe  proceeded.     Now  this  warrant  is  not  within  thb  Car.n.c.is.or 
fiMrmer  act  of  1S&14C.IL  nor  is  the  case  itself  withm  it  "GeoJI.c.5. 
^  TluiUfenom  did  nd  go  to  anyjHmsk^  carrying  wiik  them 
a  tertifSeate  cf  their  behg  inhabitants  qftkeir  proper  parish  g 
not  is  the  commkment  made  to  the  bouse  €f  oorrectioiif 
there  to  be  punished  as  a  vagabond;''  mar  ^  to  a  public 
workhouse,  there  to  be  employed  in  woric  and  labour,"  aa 
that  statute  directs.     So  that  the  warrant  is  not  at  all 
agi^eeable  to  the  diredions  of  that  act,  which  specifies  the 
peitkalar  manner  of  sending  the  o£^d^  to  the  house  of 
correction,  or  to  a  public  vK»kfaoiise ;  for  it  is  only,  ^  to 
remain  iiU  discharged  by  due  course  of  hem!*     Neither  ean 
this  wammt  be  good  upon  die  17G)eo.I].  c.5.  because^ 
thougli  this  is  indeed  a  commitment  to  the  house  of  cor-' 
redKHi,  which  tfie  latter  act  directs,  yet  it  is  *^  to  remam' 
there  till  discharged  by  due  course  of  lam  C*  wherea%  by  this 
act,  the  power  given  to  the  justice  is,  ^  to  cominit  such 
ofl^ders  to  the  honse  of  carr^otiim,  theie  (o  be  kept  to 
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hard  labour  for  any  time  noi  escueding  one  wantkT  But 
thtf  warrant  is  quite  general ;  it  is  an  indefinite  oainmit- 
ment,  not  for  a  precise  limited  timey  as  this  act  expressly 
directs  and  requires.  Therefore,  this  warrant  of  commit- 
ment is  totally  illegal,  and,  consequently,  the  plaintiff  is 
entitled  to  the  damages  that  he  has  recovered.  And  yon 
will  observe,  that  we  go  only  upon  the  warrant,  which,  far 
these  reasons  I  have  mentioned,  we  hold  to  be  totaDy 
mq;aL(l) 

Unlawful  re-  It  seems  not  to  be  distinctly  ascertained  what  shall  be 
tuming^what?  considered  as  an  tmUvo^  returning  after  removal,  so  as  to 

subject  the  party  to  be  convicted  as  an  idle  and  disorderly 

person  under  1 7  Geo.IL  c.5. 

FBxtymny  re-  Lord  Kenyon  lays  it  down,  that  there  is  nothing  in  an 
state  of  Ta-  order  of  removal  unappealed  from  to  prevent  the  pauper's 
ff^ocy*  returning  to  the  parish  firom  which  he  has  been  removed, 

provided  he  does  not  return  in  a  state  of  vagrancy.  Thus 
where  a  person  who  had  rented  and  resided  on  a  tene- 
ment of  the  value  of  lOL  Brjeai  and  upwards,  was  removed 
by  an  order  of  removal,  which  was  not  appealed  frons 
the  court  held,  that  it  was  not  in  the  power  of  the  two 
magistrates  who  removed  the  pauper,  nor  of  the  justices 
at  their  sessions  on  i^peal,  to  put  an  end  to  the  oontracc 
respecting  the  taking  the  tenement;  and,  therefore,  the 
pauper,  who  returned  immediately,  and  resided  forty  dayS) 
acquired  a  settlement  thereby.  (2) 

But  in  a  case  where  a  yearly  servant  was  removed  from 
his  service  by  such  an  order,  and  returned  in  a  few  days 
without  iqppealing,  Mr.  J.  BuUer  delivered  it  as  his  opiniooy 
<<  that,  after  the  order  of  removal  uni^pealed  from,  the 
pauper  could  not  l^ally  return  to  the  parish  from  whence 
he  had  been  removed :  it  would  have  been  a  crime  in  him 
to  do  so;  and  if  he  had  been  indicted  for  such  a  dis- 


(1)  Baldwin  o.  Bkckmore,  l  Burr.  Rep.  S95. 

(s)  Rex  v.PiUongJey,  S  TemJieii.  709.  ante,  .147.  n.  (IX 
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obedioice  of  the  order,  it  would  have  been  no  defence  to 
him  to  have  urged  that  he  returned  for  the  purpose  of 
completing  his  contract  The  order  of  removal  put  an 
end  to  the  contract''  (1) 

The  statute  seems  to  consider,  that  every  immediate 
return  into  a  parish  from  whence  a  pauper  is  removed, 
unless  the  party  comes  back  in  some  condition,  which  ex- 
empts him  from  being  removed  under  the  poor  laws.  Is 
an  unlawful  returning,  by  which  he  incurs  the  guilt  of 
vagrancy.  If,  therefore^  a  person  who  has  been  removed 
returns  to  the  same  parish,  in  some  capacity  which  gives 
him  an  inchoate  right  to  gain  a  settlement  by  residence 
there ;  or  if  he  comes  in  a  state  of  afBuence  to  a  tene- 
ment of  that  value  which  exempts  him  from  the  provisions 
of  13&14Car.II.  he  is  not  liable  to  punishment  under 
this  act  (2) 

It  appears  from  the  foregoing  cases,  that  a  previous 
conviction  of  vagrancy  is  necessary  to  enable  a  justice  to 
commit  for  returning  after  removal,  except  in  the  cases 
provided  for  by  13&14Car.IL  cl2.  sects. 

Where  a  person  has  returned  after  removal,  and  is  im-  Commitment 
prisoned  under   a   commitment,  purporting  to  be  "for  S^^'^u'^k 
returning  from  the  parish"  to  which  he  was  legaUy  re-  Lretur^ 
moved,  it  is  void  unless  it  state  the  place  to  which  he 
returned.     For  it  will  not  be  intended  that  he  returned 
to  the  parish  from  whence  the  commitment  states  him  to 
have  been  removed.  (3) 


(1)  Rex  o.  Koiilworthy  2  Term  Rep.  598.  ante,  146.  n.(4).  And  see 
Ward  9.  Strickland,  7  T.  R.  635. 

(s)  Qnsere,  the  effect  of  55 Geo.111.  clOl.,  when  a  pauper  returns 
who,  from  hb  condition  in  life,  is  likdy  to  become  chargeable,  but  is 
not  actually  so,  being  able  to  earn  a  livelihood.  See  Rex  v.  Angd, 
post,  257. 

(3)  Rex  v.Elere  Cole,  S  Bott,  670.  PI.  7S9. 
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Cninot  com-  The  justiees  of  the  county  having  a  petty  stekms  to 
^^^nkig^  seajxh  for  vagrants,  a  pauper,  residing  m  B.  ccmfessed 
theparhr,and  himself  settled  in  S.,  whereupon  the  justices  ordered  him 
^^^  ^^      to  be  removed  to  S. ;  but  the  pauper  threatened  to  retani, 

and  did  return  the  same  day  to  B.,  pretending,  colour- 
ably,  to  be  a  hired  servant  to  a  parishioner  there. 
Whereupon,  the  defendant,  who  was  a  magistrate,  and 
present  at  the  pet^  sessions,  without  any  summoos  or 
oath  made  of  his  return,  committed  the  pauper  to  the 
house  of  correction,  where  he  was  kept  three  days.  On 
a  motion  for  an  information,  the  Court  allowed  the  trans- 
action  in  this  case  to  be  irregular,  because  there  was  no 
complaint  made  of  his  being  chargeable,  or  being  likdy 
to  be  chargeable,  to  R;  but  being  only  a  mistake  of  jadg- 
ment,  they  would  not  have  thought  it  worthy  of  punidi- 
ment;  but  the  sending  him  to  the  house  of  correctioQ  was 
punishing  him  after  having  convicted  him  unheard,  and 
that  is  contrary  to  natural  justice.  And  upon  the 
authori^  of  Rex  v.  Justices  of  Ifertford,  they  were  for 
granting  the  information ;  but  no  malice  appearing  in  the 
justice,  they  allowed  the  prosecutor  to  accept  some  pro- 
posals made  by  him  for  am«ids.(l) 


Apaupt^who 
reCuroi  ii  in* 
dictable. 


May  be  at- 


Mayue 
tacbed. 


Justices  may 
send  pauper 


A  pauper  who  returns  afier  removal,  without  a  suffi- 
cient justification,,  may  be  indicted  for  disobedience  to  the 
order.  (S) 

Also,  if  the  order  be  removed  into  the  king's  bencli, 
and  affirmed  there,  that  court  can  enforce  obedience  to 
it  by  an  attachment. 

But  it  seems  from  the  following  case,  that  the  court 
will  compel  magistrates  to  proceed  against  the  party 
under  the  statute,  although  the  order  of  removal  b^ 
been  removed  into  the  king's  bench  by  certiorari. 

An  order  of  two  justices  removed  a  paupor  bom  B*  ^ 
jLf  wUeh  order  was  qixidiedy  upoa  iq^peal  to  die  sessiom; 


(1)  Rex  V.  Angell,  Gas.  Teiap.Hanlw.  194. 

(s)  Per  Bttller  J.»  Rex  v.  Kenelwortii>  ante^  255.  (i). 
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but  upon  a  certiorari^  into  the  king's  bench,  the  order  of  retiinnng  to 

sessions  was  quashed,  and  the  original  order  confirmed.  ^r©cSo«.**^ 

The  pauper  returned  of  his  own  accord  to  R.,  and  the 

justices  doubted  whether  they  had  power  to  send  him  to 

the  house  of  correction  for  returning  (1),  the  first  order 

being  removed  by  certiorari.    The  court  of  king's  bench 

being  moved  to  grant  a  rule  to  enforce  the  execution  of 

their  former  rule,   directed  that  the  justices  should  have  the 

fonner  rule  of  court  showed  to  them,  and  the  order  of  the 

two  justices :  and  if  they  refused  to'  punish  the  persons 

afterwards,  then  to  move  the  court  upon  an  affidavit  of  the 
matter.  (2) 

In  an  action  against  a  magistrate  for  fidse  imprisonment, 
the  defence  was  a  conviction,  which  stated  that  the  plaintiff 
having  been  brought  before  a  magbtrate  on  an  inform- 
ation chaifring  him  with  having  unlawfully  returned  without 
a  certificate  to  a  parish  fix>m  which  he  had  been  removed, 
and  that  upon  that  occasion  he  confessed  himself  guilty.  The 
court  of  king's  b^ch  held  the  conviction  good  on  the  fiioe 
of  it.    Abbott  C.  J.  Hie  returning  to  the  parish  without  a 
was  at  least  primd  Jade  evidence  of  his  being  an 
and  disorderly  person,  and  then  it  was  for  the  de» 
fendant  to  shew  that  he  had  a  lawful  excuse  for  returning. 
Best  J.   The  conviction  appears  to  be  in  tlie  ordinary  form ; 
nevertheless  I  must  say  that  the  parish  officer  acted  most 
improperly  in  taking  up  a  man  as  a  vagrant  who  was  at 
work  in  the  harvest  field.    But  when  he  was  before  the 
ina^strste  and  alleged  no  fact  to  shew  that  he  was  not,  as 
he  iqppeared  to  be,  in  a  state  of  vagrancy,  the  magistrate 
cc»uld  do  nothing  but  convict  him.     Had  he  stated  to  the 
magistrate  that  he  returned  for  the  purpose  of  working,  it 
would  have  been  a  question  for  the  court  whether  the  ma- 
should  not  have  used  the  language  of  this  court  in 


Cl>  Qimre  by  what  ftatute,  unless  13&  uCar.II.  c.is.  sect.^.? 
(S)  Rex  V.  Hall,  5  Mod.  163.  sBott,667.  PL7S6.    Q««rtf  <»iMa»  we 
Baldwin  v.  Blac^more,  ante,  S54.  (1). 


TOI..  II. 


VB  Of  the  Parties  Remetfy  against  an  UkffA  Commimenf, 

tba  case  of  Rex  v.  flllongley?    Jadgment  for  the  der 
fendant.  (1) 


Sect*  IX. 

C^ihe  Parties  Betneefy  agaimt  an  iU^id  CommUmaU. 

Remedies  ist^  By  appeal  to  the  quarter  sessions^  vhere  he  iskay 

TO^D^tm^i  dispute  the  l^ali^  of  the  commitment  upon  its  merits,  as 
1.  Appeal.  ^  well  as  form.  (2)  Sd,  By  having  the  commitment,  retomed 
fnKl'i!!,  ^'^  it  into  the  court  of  king's  bench,  under  an  habeas  corpus^ 

where  it  will  be  quashed  for  such  defects  as  appear  upon 
a.  Action.         the  fiure  of  it  (3)     Sd,  By  action  brought  against  d&e  ma- 
gistrates, who  have  exceeded  their  jurisdiction-  by  commit- 
4.Iiifoniiation.  tmg  him.  (4)    4th,  By  motion  for  a  criminal  informatioB, 

where  they  appear  to  hav^  acted  from. malice  or  corrupt 
motives*  (5) 


(1)  Mann  9.  Daven,  5B.ft  A.  105. 

(9)  Rex  V.  HaU»  ante»  S57.  (SX  and  see  post,  title  AppeaL 

(3)  Rex  V.  Elere  Cole^  ante^  S55.;  and  see  Rex  v,  Bowen,  5  Term  Rep, 
1 56.    Rex  V.  Reeve,  post,  869.  (9). 

(4)  Baldwin  v.  Blackmore,  ante,  254.  (1). 

(5)  Rex  V,  Angell,  ante,  956.  (l). 
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CHAP.  XXX. 

Of  relieving  and  ordering  the  Poor,  cmdjirst  of  Maintenance 

by  Relations. 

Sect.  I. 
Division  of  the  Subject, 

1  HERE  are  certain  methods  of  providing  for  the  poor 
in  ease  of  the  parochial  funds,  to  which  the  parish  officers 
ought  to  have  recourse  in  the  first  instance.  1st,  By 
making  particular  relations  of  the  impotent  poor  contribute 
to  maintain  lliem,  if  they  are  of  sufficient  ability  to  do  so. 
2d,  By  enforcing  the  maintenance  of  illegitimate  children 
by  their  reputed  parents.  Sd,  By  putting  out  i^prentices. 
Where  these  means  are  incompetent  to  the  poor's  reliei^ 
they  must  apply,  4th,  to  the  general  ftind  raised  by  the 
rate.(l) 

The  statute  which  r^ulates  the  support  of  poor  relations 
is  SSEliz.  C.2.  s.7.11.  and596eo.III.  c.l2.  s.26. 

The  1 1  &  1^  W.III.  C.4.  s.  7.,  where  popish  parents  re- 
fuse to  allow  dieir  protestant  children  a  maintenance  suited 
to  their  <]^pree,  in  order  to  compel  them  to  change  their 
reK^on,  impowers  the  lord  chancellor,  or  keeper  of  the  great 
seal,  to  make  an  order  therein ;  and  1  Ann.  st.  1.  c.d(Kgives 
the  same  power,  where  protestant  children  of  Jewish  parents 
in  the  like  situation. 


(1)  For  the  further  maintenance  of  the  poor,  there  are  many  fine* 
woA  forfehurei  pqfaUe  to  their  use,  as  for  sweariog,  drunkenness,  de- 
itroyiag  the  game,  and  in  many  other  instances  which  are  to  be  found 
in  Bum's  Justice  under  their  proper  titles. 

And  also  parts  of  wastes,  woods,  and  pastures,  may  be  enclosed  for  the 
growth  and  preservation  of  timber  and  underwood  for  their  relief  as  is 
set  fiirth  in  the  same  book,  Utle  Wood.  See  Bum's  Jnst^  Poor  Rate^ 
fleet.  4.  p.  3. 

s  2 
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Of  the  Justice^  JurisHdion  to  order  Relief. 


But  the  law  compelling  the  maintenance  c^  relations,  as 
it  is  to  be  administered  by  justices  of  the  peace,  depoids 
entirely  upon  the  statute  of  Elizabeth.  (1)  The  sul^ect 
divides  itself  as  follows :  1st,  By  whcnn  this  relief  is  to  be 
ordered.  2d,  By  whom,  and  in  what  cases,  it  is  to  begiven. 
Sd,  Of  the  order  by  idiich  they  are  to  be  required  to  rdieve, 
and  the  means  of  infordng  it. 

Sect.  II. 


59  Geo.  III. 

C.  19.  fl.36. 

In  petty 
rions. 


Of  the  Justice^  Jurisdiction  to  order 


The  4S£liz.  C.2.  enacts  that  the  bther,  grand&ther, 
mother,  and  grandmother,  and  children  of  impotent  poor, 
^'^  rf sufficient  ability^  shall  retieve  and  maintain  them, 
according  to  that  rate^  as  <*  by  the  justices  of  the  comity 
where  such  sufficient  person  dwells,  at  thdr  general  qiuuisr 
sessions,  shall  be  assessed.** 

But  the  power  of  making  these  orders,  which  by  43  EIiz. 
was  confined  to  justices  in  their  quarter  sessions,  is  now 
extended  to  justices  in  their  petty  sessions  by  59  Geo.  III. 
c.  12.  S.S6.  It  enacts,  that  any  two  or  more  justices  of  the 
county  or  other  jurisdiction,  in  which  any  such  sufficient 
person  shall  dwell,  and  they  are  thereby  empowered  in  any 
petty  session  to  make  such  assessment  and  order  for  the  re- 
lief of  every  poor,  old,  blind,  lame,  impotent,  or  other  poor 
person  not  able  to  work,  upon  and  by  the  fiither,graiKl£ithitf, 
mother,  grandmother,  or  duld  (being  of  sufficient  abili^X 
of  every  such  poor  person  as  may  by  virtue  of  the  said  act 
be  made  by  the  justices  in  their  general  quarter  sessions. 
Every  such  assessment  and  order  to  havtf  the  like  dfect,  as 
if  made  in  quarter  sessions,  and  any  disobedience  thereof  to 
be  punishable  in  like  manner. 


Moit  be  made      This  species  of  relief  continues'in  all  other  respects  to 

Jherewuty      ^  regulated  by  4S£liz.,'  which  ordains  this  relief  only 
domidM.  ■ 

(1)  Vide  Rex  v.  Jacob  Mendes  de  Breta,  l  Ld.  Raym.  699. 
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for  persons  who,  from  impotence  or  infirmity,  are  unable 
to  work,  and  by  no  means  requires  that  those  who  are  able 
to  obtain  a  livelibood  by  labour,  but  unwilling  to  do  so^ 
shall  be  supported  by  their  relations.  {I)  It  directs  the 
assessment  to  be  made  by  the  general  quarter  sessions  (^) 
of  the  county  in  which  the  person  inhabits,  upon  wh(»n  it 
is  tD  be  made.  If  made  at  any  other  general  sessions  it  is 
bad  (S)  It  is  the  party's  residence  within  their  county 
which  give  the  magistrates  jurisdiction  to  proceed  against 
him;  and  if  he  come  there  for  a  temporary  purpose,  they 
lunre  no  power  to  make  an  order. 

'  The  defendant  was  brought  to  the  bar  upon  a  habeas 
carpus.  It  appeared,  by  the  return,  that  he  was  committed 
by  virtue  of  a  warrant  from  a  justice  of  the  peace  for 
the  county  of  Middlesex,  because  he  being  the  reputed 
grand&ther  of  one  B.  G.,  a  poor  fiitherless  and  motherless 
child,  maintained  at  the  charge  of  the  parish  of  St.  Giles 
in  the  fields,  and  being  also  a  man  of  ability,  had  refused 
to  maintain  or  provide  for  the  child,  or  find  sureties  for 
his  appearance  at  the  next  sessions  for  the  county  of  Mid- 
dlesex. It  was  moved  to  discharge  him,  because  he  lived 
in  Suffi>Ik,  and  came  to  London,  not  to  reside^  but  to 
follow  some  law-suits,  and  therefore,  the  quarter  sessions 
of  Middlesex  had  no  power  to  make  an  order,  the  party 
inhabidiig  in  Suflblk.  The  Court  It  is  very  reasonable 
that  he,  being  of  sufficient  ability,  should  contribute  to 
support  his  grandchild,  but  he  is  not  compellable  to  do 
it  by  the  course  which  has  been  taken.  Hie  child  resides 
in  the  parish  of  St  Giles,  in  the  county  of  Middlesex,  and 
therefore  the  contribution  must  be  here,  but  the  party  who 
b  to  pay  it  resides  in  Su£K>lk.  The  justices  of  Sufiblk  may  Justices  of  one 
make  an  order  in  this  case^  and  thereby  cause  the  money  ^^^hemo- 
to  be  sent  from  thence  to  the  parish  of  St  Giles ;  but  the  ney  to  be  sent 


to  another. 


(1)  See  Rex  9.  Litton,  post,  S64,  (4).  Rex  v.  GuUey,  ib.  (5). 

(3)  Rex  9,  Charnocky  an  indictment  for  disobeying  an  order  made  at  a 
f«ii«fo/Mfitoii«y  quashed.  Comb.  4 18.  Puroall's  case,  Salk.  476.  Rex  v. 
Tomer,  5  Mod.  329. 

(3)  Ibid.  See  59  Geo.  III.  c  12. 8.86.  aiite,  260. 
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justices  of  Middlesex  have  no  authority  in  this  case.  The 
court  therefore  ordered  the  defendant  to  be  bound  over  to 
appear  at  the  next  quarter  sessicms  to  be  held  (or  the  counfy 
^Middlesex  {!);  and  upon  his  entering  into  recognizance 
for  that  purpose,  he  was  dischaiged.  (2) 

Seidoiis*  «!•        •jTig  authority  of  the  sesnons  is  original  (5),  and  cannot 
pnm\  be  del^^ated  to  other  justices,  but  they  must  tiiemsdves  set 

the  rate  (4) ;  and  they  cannot  send  poor  persons  from  thdr 
own  parish  to  their  relation  who  should  maintain  them,  but 
ought  to  make  a  rate  or  order  of  so  much  a  week  upon  the 
relation.  (5)  And  it  seems  that  they  may  direct  the  money 
$o  be  sent  to  him  into  another  county.  (6) 


SXCT.  III. 

What  Relations  mof  be  charged. 

It  has  been  ultimately  decided,  although  the  point  was 
originally  determined  otherwise  (7),  that  the  43  ofKlizabedt 
.extends  only  to  natural  relations,  and  not  to  such  as  are 
acquired  by  marriage.  (8) 

A  iather-inplaw,  therefore,  is  under  no  obligation  to 
imaintain  his  wife's  child  after  the  mother's  death  (9),  nor 

(l)  Sk.  im  orig. 

(9)  Rexv.Eeeveb  9Bul0t544. 

(3)  Rex «. Kanpton»  i Bott,969.  PL 419.  This  ocder  m naSH  to 
;be  made  on  Ae  appeal  of  the  churchwacdem^  ftc,  and  objected  to^  be- 
cause the  session^  jurisictiction  ii  origioal,  and  it  cannot  come  bdore 
them  on  appeal.  But  held  well  enough^  for  it  is  not  an  appeal  finom  as 
order,  and  means  only  upon  i^lication. 

(4)  Res  e.  Humphries  Style»  154. 

(5)  Shermanbuiy  o.  Boln^>  Ck>mlv  379.    Rex  tiMlones,  FoL  55. 

(6)  Rex  «.  Reeve,  ante,  (9). 

(7)  Draper  «.  Glenfield,  2  Bulst.  345.  Custodes  s.  Julies,  Style,  383. 
€ity  of  Westminster  o.  Gerrard,  346^  347.  Reg.  o.  St.  BotoIph\  Aid- 
gate,  Fol.  43. 

(8)  Rexo.Munden,  lStr.190.  Tuhb v. Harrison,  4Tenn  R^  US- 
Cooper  o.  Martin,  4  East,  76. 

(9)  Reg.  o.  Clentham,  Fol.  39. 
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in  her  life-time  {l\  althoi^  flie  husband Mquire  an  estate 
with  her  {2\  nor  a  father  his  soif  s  wife  or  widow  (d)  neitheif' 
is  a  son-in-law,  "bound  to  maintain  his  wife's  mother.  (4) 

But  it  may  be  made  on  a  grandfather  cf  abSlify  though 
the  frther  is  Bring,  if  he  be  tmable.  (5) 

And  the  obb'gation  extends  only  to  such  relatidns  as  are 
particularly  enumerated  in  the  statute.  (6)  An  order, 
thefefere,  cannot  be  made  upon  a  man  to  mamtain  his 
wife  (7),  much  less  a  bastard  child.-  (9) 


Sect.  IV.  * 

Form  of  the  Order  ^  Maintenance^  nnd  JPunishmertt  Jar 

disobg^fig  iL 

The  order  must  state,  1st,  That  the  person  upon  whohi 
it  is  made  lives  within  the  jurisdiction  of  the  justices  who 


(1)  Rex  V.  Munday,  Fort.  305.    Tubb  o.  Harrison,  ante,  262.  (s) 

(2)  Cooper  V,  Martin,  4  East,  76.  Woodford  v.  Lillmm,  1  Bott,  379. 

PI.  444. 

(5)  Rei  V.  Kempson,  1  Bott,  378.  PI.  443.  2  Str.  955.  2  Barnard^ 
329. 364.  Rex  v.  Benoire,  ib.  37^.  Pi.  442i  R^.  v.  Dunn,  ib.  376. 
PI.  479.  and  see  Rex  v.  Tripping,  1 6  Vvi,  Abr.  424. 

(4)  Rex  V,  Monday,  Fort.  505.  Although  Ins  wife  is  Joined  in  the 
order,  and  he  bad  conaderable  efiects  with  her :  for  the  son-in-law  is 
not  within  the  act,  and  the  wife  cannot  be  of  ability,  because  her  estate 
is  a  g^  to  the  husband,  and  he  is  a  purchaser,  for  a  valuable  cov^ 
nderation. 

(5)  R^.  tF.  Joyce,  16  Vin.  Abr.  425. 

(6)  Yet  quaere,  whether  grandchildren  are  not  compellable  1^  this 
act  to  maintain  th^  grandftther  or  grandmother  ?   The  statute  requires 
the  grandfather  and  grandmother  to  relieve,  but  omits  grandchild,  un- 
less it  is  comprehended  under  the  word  **  children.^'    But  see  Walton  , 
9.  Spaiks,  Gas.  of  Sett.  210. 

(7)  Reg.  v., Davison,  11  Mod.  268.  But  see  Lord  Hardwicke's  opi- 
nion.  Rex  v,  Keropson,  ante,  (3)l 

(8)  Badwath  v.  Dumply,  Salk.  125.  Per  Croke  and  Whitlock  Js., 
^^y  of  Westminster  r.  Gerrard,  2  Bulst.  546. 
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make  it.  (1)  ^A^  It  jnast  adjudge  the  party  upon  whom 
it  is  made  to  be  of  sufficient  ability.  (2)  3d,  That  die 
person  to  be  relieved  is  actually  chargeable  to  the  pa- 
rish. (S)  4th,  That  they  are  impotent  (4),  or  unable  to 
work  (5) ;  and  this  should  be  done  as  matter  of  adjudica- 
tbn,  andnotofrecitaL(6}  5th,  It  must  duect  and  reqpuie 
the  defendant  to  relieve  the  pauper ;  a  mere  reoommenda- 
tion  is  insufficient.  (7)  6di,  It  must  state  finr  how  lo^g 
the  maintenance  is  to  continue.  An  indefinite  order  to 
pay  2«.  6J.  a  week  is  void.  (8)  But  if  it  direct  him  to  pay 
,  untQ  the  court  shall  order  to  the  contrary,  it  seems  sofi* 
dendy  definite.  (9) 

Bfay  have  re-       It  is  decided  that  thb  species  of  order  may  have  a  re- 
^^^         trospect.    An  order  that  the  grandfiuher  should  ke^  the 

grandchild,  the  &ther  being  living,  and  unable  to  do 
it  (10),  and  also  to  pay  so  mudi  more  vooogj  lor  the  time 
past,  while  he  was  chargeable  as  well  as  for  the  time  to 
come»  was  confirmed.  (11) 

It  seems  to  remain  undecided,  how  far  several  rda- 
dons,  who  are  of  sufficient  abilily,  can  be  compelled,  at  the 


(I)  Rex  V.  Woodford,  l  Bott.  971.  R  4S7.,  and  hdd  that, if  die  fint 
order  is  bed  on  tiiis  account,  it  b  not  helped  by  a  recital  in  the  second, 
that  the  parties  are  then  livbg  within  their  juris&tion. 

(S)  Rex  o.  Halli&x,  ib.  570.  PI.  4S8. 

(3)  Rex  «.  Tripping,  19  Vin.434^  where  a  recital  of  the  oveneen* 
complaint  to  that  effect  held  insuffident.  See  also  Rex  o.  Jacob  Mendes 
de  Breta,  1  Ld.  Raym.'699.  Yet  quaere,  whether  it  would  not  be  nfi- 
dcnt  to  adjudge  him  likely  to  be  chaigeable  ?  See  Ld.  Laym.  199. 

(4)  Rex  o.  Litton,  Sett  Poor,  ill. 

(5)  Rex  «.  Gull^,  Fol.  47. 

(6)  Rex  «.  Pennoyer,  i  Bott.  571.  PL  4S6.  See  ante,  iss.,  the  fixn 
of  an  order  of  removal,  and  of  an  order  of  bastardy,  post. 

(7)  Rex  V.  Pennoyer,  ante,  (6).    But  without  argument. 

(8)  Ib.  See  the  opinion  of  Lord  Ellenborough  C.  J.,  Stable  «.  Dixoo, 
6  East,  171. 

(9)  Jenkin's  case,  s  Salk.  551.,  Rex  v.  GhiUey,  ante,  (^ 

(10)  Quaere,  if  this  is  not  to  be  understood  by  paying  a  weekly  aflow 
ance.    Sec  Shermanbury  ».  Bolney,  and  Rex  v,  Jones,  ante,  262.  {5}i 

(I I)  R^.  V.  Joyce,  16  Vin,  Abr.  425. 
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same  timc^  to  coatribute  to  the  pauper's  support,  by  a  joint, 
or  bj  several  orders.  (1) 

But  a  relatioD  of  suffident  ability  may  be  ordered  to 
contribute  to  the  support  of  several  children  in  one  fiunily 
by  the  same  oider.  (2) 

This  order  may  be  made  as  well  on  the  application  of  On  whote  ap- 
the  indi^^t  person  as  of  the  parish  officers :  and  when  a  P"'^*"^^ 
suHi  is  directed  to  be  paid  weekly,  it  is  due  at  the  com- 
menoement  of  the  week.  {$) 


The  43  Eliz.  enacts  a  specific  penalty  of  20f .  a  month  Punuhn 
for  disobedience  to  the  order;  which  was,  doubtless, 
more  than  sufficient  to  nmintain  a  poor  person  at  the  time 
wbfesn  that  statute  passed.  But  it  has  been  since  held,  that  Byindic 
notwithstanding  the  statute  inflicts  a  particular  punish- 
ment^ and  prescribes  a  specific  method  to  recover  the 
penalty,  the  party  may  be  indicted  at  common  law  for  dis- 
obqring  the  order. 


Sect.V. 

Cfihe  Berne Jhf  against  illegal  Orders  upon  Relations. 

As  the  power  to  make  these  orders  is  vested  exclusively  No  appeal. 
in  the  quarter  sessions  by  statute^  there  can  be  no  appeal 
to  that  jurisdiction.  The  chief  remedy,  therefore,  is  by 
removing  the  order  into  the  court  of  king's  bench,  which, 
unless  a  case  is  stated,  can  only  quash  for  such  defects  as 
appears  upon  the  fiice  of  it 


(1)  It  leeiiu,  firom  the  wordiiig  of  45£l]z.  c.8.  s.7.,  as  if  the  relations 
emuDcrated  weie  all  Sable. 

(9)  See  Rex  9.  RobinsoDy  Burr.  Rep.  799.  Rex  v.  Comminsy  S  Mod. 
179.  post 

(3)  Rc9L  p.  Feandey,  1  Tcna  Rep.  Sl6.   See  post. 
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If,  however,  the  magistrates  have  exceeded  dieir  autho- 
rity in  making  the  order,  the  party  may  refhse  obedience; 
for,  if  illegally  made^  that  is  a  good  defence  against  an  in- 
dictment for  disobeying  it ;  and  if  the  penalty  ^ven  by  the 
43  Eliz.  is  sought  to  be  recovered,  in  such  a  case  the  de- 
fendant may  contest  it  by  bringing  an  action  for  die  illegal 
distress. 
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CHAP.  XXXI. 


•       4  < 


Of  compelling  Parents  to  maintain  their  Family  k  {}) 

•     ♦ 

It  has  been  already  shown  that  an  order  cannot  ba  made  Noorder  un* 
upon  a  husband,  dbiecting  hhn  to  maintain  his  wife,  under  uroof husbwd 

4d£Ii2*  &2.  (2)  to  maintain  bif 

wife. 

The  legislature  has  enacted  more  severe  penalties  agaipst 
those  who  desert  their  fiuniliesy  by  the  followiog  statutes: — 

By  7  Jac.  I.  c.  4«  s.  8*  pec^le  able  to  labour,  nmning  away  7  Jac.I.  c.4.  ^.s. 
out  of  their  parish,  and  leaving  their  fiunilies  upon  the  par  ^^^^^  "*°^ 
rish,  shall  be  taken  and  deemed  inoorrigUile  rcgues.  And  leaving  Seir 
if  they  threaten  to  run  away,  and  leave  their  fiunilies  as  ^^fjit 
aforesaid,  the  same  bdng  proved  by  two  sufficiait  witnesses  deemad  fanoit- 
upon  oath,  before  two  justices  of  peace,  the  perscms  so  "S^hla  rogues, 
threatening  shall,  by  the  said  two  justices  of  peace^  be  sdnt  Tbieatenii^ 

to  the  house  of  correction  (unless  he  or  she  can  put  in  suf-  to  runaway  to 

be  tKttted  8S 
ficient  suretite  for  the  dischai^  of  the  parish),  there  to  be  sturdy  wander- 
dealt  with,  and  4etained  as  a  sturdy  and  wandering  rogue,  iog  roguek 
and  to  be  delivered  at  the  said  assembly  or  meeting  or  at 
the  quarter  sessions,  and  not  otherwise. 

But  the  statute  only  inflicted  personal  punishment  npon 
those  who  deserted  their  fiunilies.  It  became  necessary, 
therefore^  to  provide  a  fiirther  remedy  for  this  inconve* 
nieuce,  and.  devise  some  method  for  maintaining  the  de- 
serted fiunilies  out  of  that  substance  which  the  fugitive  has 
left  behind. 

(1)  As  to  the  compelling  Catholic  or  Jewish  parents  to  maintan  their 
Protestant  children,  see  ante,  chi^.  xxx.  sect.  1. 

(2)  Reg.  o.  Davison,  ante,  S58.  (s).  An  order  may  be  made  upon  a 
father,  to  nuiintain  his  child,  by  the  express  words  of  4$EUz.  c.  8,;  but 
quaere,  if  this  can  be  unUl  after  it  has  ceased  Uihcpartofkufamtjff 
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5  Geo.  I.  C.8. 
f.  1.    Giitr6l^ 
wardensy&c. 
by  warrant  of 
two  justiceiy 
may  seiie  the 
oftndet^t 


and  fay  order 
of  qiuffter  seft- 
nons^  ditpose 
thereof 


Thb  was  accomplished  by  5 Gea L  c. 8.  &L  Tliediiircb' 
wBrdens,  or  oyerseers  of  the  poor  of  a  parish  or  phice» 
where  any  wifis^  or  child^  or  children,  shall  be  le/i  diaige- 
able,  may,  by  warrant  from  any  two  justices,  sdie  so  mocfa 
of  the  goods  and  chattels,  and  receive  so  macJi  of  the 
annual  rents  and  profits  of  the  lands  and  tenements  c^sodi 
husband,  fiither,  or  mother,  as  such  two  justices  shall  order, 
for  or  towards  the  dischai^  of  such  parish  or  place,  for 
the  bringing  up  and  providing  for  the  same;  which  war- 
rant or  order  being  confirmed  at  the  next  quarter  sessioas^ 
they,  the  justices  of  such  quarter  sessions,  may  make  an 
order  for  the  churchwardens  or  overseers  for  the  pocH-  of 
such  pariflli  or  place,  to  dispose  of  such  goods  and  cliattdls 
by'sale^  or  olli^wise,  or  so  much  of  them,  far  the  purposes 
aforesaid,  as  the  court  shall  think  fit ;  and  to  receive  the 
rents  and  profits,  or  so  mudi  of  them,  as  shidl  be  ordered 
by  the  sessions  as  aforesaid,  of  his  or^her  lands  and  tene- 
ments,* for  the  purposes  aforesaid.  (1) 


AnificiMiey 
only  lobe 
taken. 


The  justices  are  not  authorised  by  this  act  to 
the  parish. officers  to  seise  die  entire  prtifperty  of  the 
who  leaves  his  wife  diargeable,  when  a  part  will  be 
to  relieve  the  p&rish. 


Fonnofoider.      Tlie  original  order,  therefot^^  by  the  two  justices^  ov^ 

to'specify  the  sum  to  be  inised ;  bleoatise  Ae  dedafed  in- 
tention of  the  act  is,- that  so  much  should  be  taken  as  the 
justices  should  think  fit ;  meaning,  that  they  should  exer- 
cise their  discretion  upon  the  amount  to  be  taken.  This 
order  should  also  specify  how  much  property  is  to  be 
seized,  and  then  the  order  of  sessions  sho^d  state  bow 
much  of  the  property  seized  is  to  be  scid  or  npjpto- 
priated.  (8) 


(1)  See  alio  59  Geo. m.  cls.  tects-SlySS.  empowern^  two 
to  order  oveneen  to  receive  pennons,  and  the  wages  of  seamen  in  tke 
merchants*  service,  and  to  apply  t&em  to  the  support  of  the  wives 
fiunflies  of  such  pensioners  and  seionen,  post,  c.54.  s,  1. 

(3)  Per  Lawrence  J.,  Stable  v.  Dixon,  6  East,  ns, 
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It  seems  also  as  if  they  could  not  make  a  prospective  Must  be  retro- 
order  for  the  family's  future  maintenance.  The  language  ^^ 
of  the  act  is,  that  the  goods  and  chattels,  rents  and  profits, 
are  to  be  taken  for,  or  towards  the  discharge  of  the  parish, 
which  imports  that  it  is  to  relieve  the  parish  from  a  bur- 
then ahready  incurred,  and  which  is,  therefore,  capable  of 
being  ascertained.  (1) 

One  Stable  being  possessed  of  a  messuage  and  &rm  in  Case, 
the  parishes  of  B.  and  W.  demised  them  at  an  annual  rent 
of  18/L  lOs^  and  afterwards  quitted  his  abode  in  C*,  leaving 
his  mfe  chargeable  to  the  parish  of  C.  The  overseers  of 
C.  applied  to  two  justices  of  the  county,  who,  in  pursuance 
of  the  statute^  made  their  warrant  or  order,  &c.  whereby, 
after  reciting  (in  substance)  that  it  appeared  to  them,  *'  as 
well  on  the  complaint,  &c  as  on  due  proo^  on  oath,  that 
the  said  S.  had  gone  away  from  his  place  of  abode  at  C,  &c. 
into  some  other  county  or  place,  and  had  left  D.  S.  his  wife 
chargeable  to  the  said  parish,  the  place  of  their  last  legal 
settlement,  and  that  the  plaintiff  had  some  estate,  whereby 
to  ease  the  said  parish  of  the  said  charge,  in  whole  or  in 
party  they,  the  said  justices,  thereby  authorised  and  com- 
manded diem,  the  churchwardens  and  overseers,  &c.  of  C. 
to  receive  the  annual  rents  and  profits  of  the  lands  and  tene- 
ntents  rftlie  said  S.aiB^  in  the  parishes  of  B.  and  W.  in 
the  said  county,  for  and  towards  the  discharge  of  the  said 
parish  ^C.  for  the  providing  for  the  wife  of  the  said  S., 
and  that,  with  the  said  warrant,  they,  the  said  church- 
wardens and  overseers,  should  appear  at  the  next  quarter 
sessions  for  the  county,  and  certify  then  and  there  what  they 
should  have  done  in  execution  of  the  said  warrant.  This 
order  was  confirmed  by  the  court  at  the  next  quarter  ses- 
sions, and  the  court  did  then  and  there  order  the  said  church-- 
wardens  and  ooerseerSj  S^c.  to  receive  7/.  165.  rent^  of  the  rents 
andprqfiU  of  the  lands  and  tenements  of  the  said  S.  at  B.,  in 
fh€  parishes  of  B.  and  W J*    The  parish  officers  received 


(1)  Per  Lord  EUenborough  C.  J.,  6  East,  172. 
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under  these  orders  one  sum  of  7/.  165.  cm  1st  Oct^  1801, 
and  another  on  25th  March,  1 802.  S.  having  returned  to  C^ 
and  disputing  this  kst  payment  made  by  his  tenant,  brought 
an  action  of  covenant  agunst  him  for  the  entire  rent  of  the 
kst  year. 

The  tenant  pleaded  payment  of  the  last  11.  165.  parcel 
of  the  second  year's  rent  under  this  order,  but  the  court 
were  of  opinion  that  he  could  not  discharge  himself  there- 
by, and  gave  judgment  against  him.  The  original  ordo- 
was  bady  as  it  directed  an  indefinite  seizure  of  the  fugitive^ 
property;  and  it  was  very  questionable  whether  it  could 
be  made  good  by  the  subsequent  order  of  confirmation  at 
sessions,  which  limited  the  sum  to  be  taken  at  7/.  16s.  But 
supposing  that  it  could  be  thereby  legalised,  still  this  last 
order  went  either  to  direct  an  annual  payment  of  7/.  ISs^ 
or  one  specific  sum  to  that  amount  If  the  first,  it  was  clearly 
indefinite  and  bad,  so  that  no  payment  by  the  tenant  under 
it  could  be  justified.  If  it  directed  only  one  definite  suin 
of  7/.  165.  to  be  taken,  which  the  court  seemed  to  consida' 
to  be  the  meaning  of  the  order,  it  was  satisfied  by  the  first 
payment,  and  could  not  authorise  the  second.  (1) 

A  tenant  may        It  seems  fix)m  this  case,  that  the  tenant  of  the  premises 
dilute  this      should  enquire  into  the  validity  of  the  orders  which  are  to 

enable  the  parish  officers  to  receive  his  rent  before  he  pap 
it  to  them,  or  he  may  otherwise  be  liable  to  pay  it  a  second 
time  to  the  landlord  upon  his  return.  If  the  order  be  3- 
l^;al  he  may  refuse  payment;  and  if  indicted  for  disobe- 
dience, he  may<lefend  himself,  or  he  may  bring  an  actkm 
Kji  trespass,  if  his  goods  are  distrained;  for  he  is  ncjt  con- 
cluded by  an  order,  to  which  he  is  no  party,  fiom  ahewing 
that  it  is  illegal*  (2) 

sQeo.I.  C.8.        By  50eo.L  c.8.  s.2.  The  churchwardens  and  overseen 
wwdoisa^'    aforesaid  shall  be  accountable  to  the  justices  at  the  quarter 


(I)  Stable  V.  Dizxm,  sEast,  I6S. 
(8)  Per  Lawrence  J.»  Ibid.  17S. 


Of  campellitig  Parents  to  maintain  their  Family^  271 

sessions  fiir  all  such  money  as  they,  or  any  of  them,  shall  countable  for 

.       .  #•   1  .  ^     .         ^  the  monies  so 

receive  by  virtue  of  this  act.  received. 

By  32  Geo.  III.  c.45.  s.8.  it  is  enacted,  That  if  it  shall  32  Geo.  Ill, 
be  made  appear  to  any  two  justices,  that  any  poor  person 
shall  not  use  proper  means  to  get  employment,  or,  if  he  is 
able  to  work,  by  his  neglect  of  work,  or  by  spending  his 
money  in  ale-faooses  or  places  of  bad  repute,  or  in  any 
other  improper  mann0r,  shall  not  apply  a  proper  propor^ 
lion  of  the  money  earned  by  him  towards  the  maintenance 
of  his  wife  and  family,  by  which  they,  or  any  of  them,  shall 
become  chargeable  to  their  parish  or  township,  he  shall  be 
considered  as  an  idle  and  disorderly  person,  and  be  sulyect 
to  such  punishment  as  is  directed  for  idle  and  disorderly 
persons  by  the  aforesaid  act 
• 

The  crime  of  leaving  families  chargeable  to  parishes,  or 
threatening  to  do  so,  was  formerly  provided  against  by 
l7Geo.IL  c*5«  But  that  act,  and  all  its  provisions  relative 
to  idle  and  disorderly  persons,  are  repealed  by  3Gieo.IV. 
C.40. 

By  section  2.  Whereof  all  persons  who  threaten  to  run  3Geo.IV.c.4o. 
away  and  leave  their  wives  or  children  chargeable  to  any  Persons 
parish,  township,  or  place;  and  idlpearsonS  who  being  able  to 
woric,  and  thereby  and  by  odier  means  to  maintain  them- 
selves and  fimiilies,  shall  wilfiiH/ refuse  or  ni^^lect  so  to  d<S 
by  which  de&ult  or  neglect  t&^  or  any  of  them  shidi  be- 
come changeable  to  any  parish^  township,  or  place,  shall 
be  deemed  idle  and  disofderly  persons,  and  shall  be  com- 
mitted to  the  house  of  correction,  there  to  be  kept  to  hard 
labour  for  not  exceeding  one  calendar  month. 

By  5Geo.IV.  c  8S.  s.  1.  the  above  act  (SGeo.IV.  c.40.)  P^^;^  <>^ 
,   ,  -  \«  'x    J  3Geo.lV. 

has  been  repealed,  except  only  as  to  any  ottence  committed  e.4o.  repealed. 

before  the  passing  of  this  act. 

And  section  S.  enacts,  that  every  person  being  able.  Persons  coin- 
wholly  or  in  part,  to  maintain  himself,  herself,  his  or  her  ""'^*^  ^^' 
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tain  offences     &mily,  and  wOfiilly  n€f;lectiiig  so  to  do,  by  whidi  neglect 
punished.         s^ch  persons  or  their  fiimilies  shidl  become  chai^eabk  to 

any  parish,  township,  or  pbce,  shalL  be  deemed  idle  and 
.  disorderly  persons,  and  being  convicted  thereof  shall  be 
committed  to  the  house  of  correction,  and  kept  to  hard  la- 
boar  Jhr  any  time  not  exceeding  one  calendar  month. 


Penonscom-  By  section  4.  Every  person  oomi 
cS^^^to'be  ^'^'^^  ^>^'  having  been  convicted  as  an  idle  and  dis- 
deemedroguet  ardoJy  person,  and  every  person  ronning  away  and  leaving 
^^Ju^         his  w^  or  his  or  her  diild  or  children  chargeable^  or 

whereby  she,  they,  or  any  of  them  shall  become  chai^ge- 
able  to  any  parish,  township,  or  place,  shall  be  deemed  a 
rogue  and  vagabond;  and  being  convicted  thereof  shall  be 
committed  to  the  house  of  correction,  and  kept  to  hard  la- 
bour for  any  time  not  exceeding  three  calendar  nMmths. 

Who  flhali  be        By  secdon  5.  Every  person  breaking  or  escaping  out  of 
riflible  n^ai  ^^7  place  of  legal  ooni&nement  before  the  expiration  of  the 

term  for  which  he  or  she  shaU  have  been  oomnutted  or 
ordered  to  be  confined  by  virtue  of  this  act;  every  persoQ 
commitdng  any  o£fence  against  this  act  whidi  shall  subject 
him  or  her  to  be  dealt  with  as  a  rogue  and  vagabond,  soA 
person  having  been  at  some  finrmer  time  adjudged  so  to  be, 
and  duly  oonvicled  thereof;  and  eveiy  person  apprdiended 
as  a  rogue  and  vagabond,  and  violently  resisting  any  con- 
stable or  other  peace  oflSoer  so  qiprehending  him  or  heri 
and  being  subsequently  ccmvicted  of  the  oflfence  for  which 
he  or  she  shall  have  been  so  apprehended,  shall  be  deemed 
an  ipnifngible  rogue ;  and  being  dwreof  convicted,  shall  be 
committed  to  the  house  of  ccnrection,  there  to  remain  until 
the  next  general  or  quarter  sessiona  lif  the  peace,  and  shall 
^  be  kept  to  hard  l&bour. 

Aaypenon  Sect  6.  empowers  any  person  to  apprehoid  persons 

pr^end  o£>       Offending  against  this  act,  and  to  take  them  before  a  justice 
fenders.  of  the  peace,  or  deliver  them  to  any  constable. 

Jutdces  to  Sect  7«  empowers  justices  to  issue  their  warrant  to  ap- 

*^  prehend  persons  oflfending  against  this  act,  upon  oath  beiog 

15 


Of  eompellitig  Parents  to  maintain  their  Family.  S73 

made  before  them,  that  such  persons  have  committed  or  persons  siis- 
are  suspected  of  committing  such  offences. 

Sect  10.  enacts,  That  when  any  incorrigible  rogue  shall  Power  of 
have  been  committed  to  the  house  of  correction,  there  to  ^^  ^^  pu- 
remain  until  the  next  general  or  quarter  sessions,  it  shall  ni»h  rogues 
be  lawiul  for  the  justices  of  the  peace,  there  assembled,  to  ix>nds/^ 
examine  into  the  circumstances  of  the  case,  and  to  order, 
if  they  think  fit,  that  such  offender  be  further  imprisoned 
in  the  house  of  correction,  and  be  there  kept  to  hard  la- 
bour for  any  time  not  exceeding  one  year  from  the  time  of  . 
making  such  order;  and  to  order  further,  if  they  think  fit, 
that  such  offender  (not  being  a  female)  be  punished  by 
whipping,  at  such  time  during  his  imprisonment,  and  at 
such  place  within  their  jurisdiction,  as  according  to  the 
luiture  of  the  offence  tliey  in  their  discretion  shall  deem. 
to  be  expedient. 

Sect  14.  gives  to  any  person  aggrieved  by  any  act  of  Persons  ag* 
ilie  justices  out  of  sessions  an  appeal  to  tlie  next  general  ^™i  ^ 
or  quarter  sessions  for  the  county,  &c.;  giving  to  such  ju&-  sessions, 
lice  notice  in  writing  of  such  appeal,  and  the  ground  there- 
of, within  seven  days  after  the  act  complained  of,   and 
i)t'fore  the  next  general   quarter   sessions,   and  entering 
within  sexen  days  into  a  recognizance,  with  sureties,  per- 
'H)i)aliy  to  appear  and  prosecute  such  appeal ;  and  upon 
such  notice  being  given,  and  recognizance  being  entered 
into,  such  persons  shall  be  discharged  out  of  custody. 

Sect  1 7.  gives  the  form  of  conviction  of  any  offender  Form  of  con* 
against  this  act,  and  enacts,  that  no  proceeding  before  any  Jhu'act."     ' 
justice  under  the  provisions  of  this  act  shall  be  quashed 
|fcr  want  of  form,  and  that  every  conviction  shall  be  trans- 
uttetl  to  the  next  general  or  quarter  sessions,  and  tliere 
filed  and  kept  on  record. 

Sect  20.  enacts,  That  every  person  who  under  the  pro-  Persons 
risions  of  this  act  shall  have  been  convicted  as  an  idle  and  chareeable  to 
iJsorderly  person,  or  as  a  rogue  and  vagabond,  shall  be  the  parish  in 

\OU  11.  T 
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which  they 
reside. 


deemed  to  be  actually  chargeable  to  the  parish,  toiwnship, 
or  place,  in  which  such  person  shall  reside;  and  sudi 
person  shall  be  liable  to  be  removed  to  the  parish  of  his  or 
her  last  legal  settlement,  by  the  order  of  two  justices  of 
the  peace  of  the  division  or  place  in  whidi  such  person 
shall  reside. 


PenoDi  pu- 
nished under 
this  act. 


Soldier  no 
vagrant* 


Sect  21.  enacts,  That  wherever  by  any  act  or  acts  of 
parliament  now  in  force  it  is  directed  that  any  person 
shall  be  punished  as  an  idle  and  disorderly  person,  or 
as  « logue  and  vagabond,  or  as  11  incorrigtWe  n,guc  for 
any  offence  specified  in  such  act  or  acts,  and  not  hereiii- 
before  provided  for  by  this  act,  in  every  such  case^  whether 
such  person  shall  or  shall  not  have  committed  any  ofieoce 
against  tins  act,  every  such  person  shall  be  punished  under 
the  provisions,  powers,  and  directions  of  this  act 

It  has  been  determined,  upon  170eo.IL  cS.  tfasts 
common  soldier,  separating  himself  from  his  wife  and  fa- 
mily in  the  discharge  of  his  duty,  and  billeted  elseidier^ 
cannot  be  considered  as  a  vagrant  within  the  act  (1) 

And  where  a  person  was  convicted  as  a  rogue  and  va- 
gabond, under  176eo.II.  c.5.  by  a  single  justice,  and 
committed  by  him  until  the  next  sessions,  &c.  the  court 
of  qparter  sessions  might  adjudge  him  to  be  a  rogue  soi 
vagabond,  and  to  be  further  imprisoned  and  kept  to  hii 
labour  for  six  months,  and  to  be  publicly  whipped  itaisf  | 
that  time. 


May  send  a  It  was  doubted  whether  they  could  also,  in  addrtioD!  j 

r^e  and  va-   adjudge  a  male,  if  above  the  age  of  twelve,  to  be  employtti 
^jwaorland.   ui  His  Majesty's  service  by  sea  or  land,  it  being  axgoed 

that  this  clause  applied  only  to  incorrigible  rogues.  But 
the  Ck>urt  were  of  opinion,  that  the  words,  ^  such  persoo' 
referred  to  any  ofiender  against  the  act,  and  therefore^  tf 


Power  of 
sesnons. 


(1)  The  soldier's  case»  1  Wils.  331. 
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well  to  a  rogue  and  vagabond,  as  to  an  incorrigible  rogue. 
For,  if  the  words  *<  such  person  being  a  male,"  &c.  which 
occur  in  the  latter  part  of  the  clause,  are  to  be  referred  to 
an  incorrigible  rogue  only,  there  will  be  no  provision 
made  for  Uie  passing  of  a  rogue  and  vagabond  by  the  ses- 
sions after  his  imprisonment,  which  the  evident  intention 
and  policy  of  the  act  require  in  order  to  prevent 
vagrancy.  (1) 

All  commitments  under  the  vagrant  act  are  commit-  They  are  com- 
ments in  execution ;  if  one  be  for  safe  custody  only,  it  is  ^ecutiom '^ 
bad.  (2)  This  seems  clear  from  the  option  given  to  the 
committing  magistrate  as  to  the  punishment  to  be  in- 
flicted ;  as  he  is  either  to  order  the  party  to  be  whipped, 
or  to  commit  him  till  the  next  sessions,  or  for  a  shorter 
period.  Now,  in  two  of  these  instances  (S),  it  is  properly 
admitted,  that  there  must  be  a  conviction  of  the  offence 
to  warrant  the  sentence;  and  there  seems  to  be  no  reason 
why  it  should  not  also  extend  to  the  third  instance,  the 
legislatore  not  having  made  any  distinction  between  them. 
And  as  there  might  exbt  cases  in  which  an  imprison- 
ment beyond  the  next  sessions  is  necessary,  power  is 
given  to  the  magistrates  to  commit  the  offender  to  the 
next  session,  who  may  increase  the  punishment,  if  they 
think  proper.  (4) 

A  warrant,   therefore,  of  commitment  under  this  act,  Forrodfcom- 
must  be  preceded  by  a  conviction  of  the  offence.     It  "***"'*"*• 
must  consequently  state  the  party  to  be  convicted  of  the 
c^ence  imputed;  and  if  it  states  him  only  to  be  charged 
with  it,  that  is  insufficient.    Also,  if  it  commits  him  to  the 


(1)  Rex  0.  PUchett,  5  East,  559.,  and  they  mu8t  ascertain,  in  their 
adjudication,  whether  he  ifr  to  serve  in  the  land  or  sea  service,  or  it  will 
Iwbad. 

(2)  Rex  V.  Brooke,  2  Term  Rep.  190.  Rex  t^.  Alder,  ibid.  Rex  v. 
Rhodes,  4  Term  Rep.  220. 

I   (3)  Whipping  and  imprisonment  for  a  shorter  period  than  until  the 
leuions. 
{A)  Par  BuUer  J.,  Rex  v.  Rhodes,  Ibid. 
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next  sessions,  it  should  add,  ^  or  until  dischai^ged  by  doe 
course  of  law.**  ( 1 ) 

■ 

Appeal  and  An  appeal  lies  to  the  quaiter  sessions  from  any  orders 

^^^^^''^*         made  l^  the  justices  out  of  session  under  the  statute  (2); 

and  all  such  orders  may  be  removed  by  cerHarari  into 

the  court  of  king's  bench.  (S) 


(1)  Rex  9.  Rhodes,  4  Terra  Rep.  920. 

(s)  l7Geo.II.  C.25.  S.6.  also  5Geo.IV.  e.S3.  t.14. 

(9)  Rex  «.  Pktchett,  ante,  S75.  (i> 
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CHAP.  XXill. 

OfBasiards. 

Sect.  L 
Of  the  Statutes  concerning  Bastards* 

Who  are  bastards,  and  the  species  of  evidence  to  establish 
ill^Umacyy  are  subjects  which  liave  been  discussed  in 
treating  of  their  settlement.  (1) 

The  present  investigation  respects  only  tlie  methods 
by  which  the  parish  may  be  exempted  from  the  charge  of 
maintaining  them.  « 

The  statutes  by  which  they  are  enabled  to  do  so  are;  Any  two  jus- 
ISEIiz,  c.3.  s.2.  which  recites,  that  bastards  begotten  and  ^o^the"  aiS^^ 
bom  out  of  lawful  matrimony,  are  now  left  to  be  Icept  at  where  a  bas- 
tbc  diarge  of  the  parish  where  they  are  bom,  to  the  great  t*'*!  "born, 
burden  of  the  same  parish,  and  in  defrauding  of  the  relief  the  matter,  and 
of  the  impotent  and  aged  true  poor  of  the  same  parish ;  "rt^^^^^*^ 
and  enacts,  That  any  justices  of  the  peace  (whereof  one  to 
be  of  the  quorum  in  or  next  unto  the  limits  where  the 
|>arish  church  is,  within  which  parish  such  bastard  shall 
be  bom),  upon  examination  of  the  cause  and  circumstance, 
shall  and  may,  by  their  discretion,  take  order,  as  well  for 
the  punishment  of  the  mother  and  reputed  father  of  such 
bastard-child,  as  ako  for  the  better  relief  of  every  such 
parish,  in  part  or  in  all. 

Sect.  2.    And  the  said  justices  shall  and  may  likewise.  The  justices 
by  like  discretion,  take  order  for  the  keeping  of  every  "X^of  ^  *" . 
such  bastard  chUd,  by  charging  such  mother  or  reputed  tenaoce 

(l)  Aote>  Vol.1,  fhap.xix. 
T  3 
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The  father  or 
mother  of  a 
bastard  child 
may  be  com- 
mitted  for  dis- 
obeying the 
justices' order: 
but  the  order 
must  be  in  the 
alternative,  to 
give  security, 
or  to  appeal  at 
the  sessions. 


49  Geo.  III. 
c.  68* 

Charges  and 
costs  payable 
by  the  father. 


father  with  the  payment  of  money  weekly,  or  other  sosten- 
tation  for  the  relief  of  such  child,  in  such  wise  as  they  shall 
think  meet  and  convenient 

Sect  2.  If  after  the  same  order  by  them  subscribea 
under  their  hands,  any  of  the  said  persons,  viz.  mother 
or  reputed  &ther,  upon  nodoe  thereof  shall  not  for  their 
part  observe  and  perform  the  said  order,  that  then,  ever}- 
such  party  so  making  debult  in  not  performing  of  the 
said  order  to  be  committed  to  ward  in  the  common  gsoli 
there  to  remain  without  bail  or  mainprize^  esoept  he, 
she,  or  they,  shall  put  in  sufficient  surety  to  perfonn  the 
said  order,  or  else  personally  to  appear  at  the  next  gene- 
ral sessions  of  the  peace  to  be  holden  in  that  cooDty 
where  such  order  shall  be  taken ;  and  also^  to  abide  sud 
order  as  the  said  justices  of  the  peace,  or  more  part  of 
them,  then  and  there  shall  take  in  that  behalf  (if  tfaej 
then  and  there  shall  take  any) ;  and  that  if  at  the  said 
sessions  the  said  justices  shall  take  no  other  order,  theo 
to  abide  and  perform  the  order  before  made,  as  is  afi)I^ 
said. 

By  490eoJII.  c.68.  sJ .  after  reciting  that  the  proriskns 
of  ISEliz.  are  inadequate  to  the  purposes  of  indemoifying 
parishes  against  the  charges  and  eiq>ences  incurred  by  the 
apprehending  and  securing  the  reputed  father,  and  alsobj 
obtaining  the  order  of  filiation,  and  that  it  is  expedicflt 
that  such  charges  and  expences  should  be  borne  by  the 
adjudged  reputed  fiither  of  such  bastard  child  or  difldreOf 
at  the  discretion  of  the  justices  by  whom  such  adjodicatiaD 
shall  be  made,  either  in  the  court  of  quarter  sessuns  or 
otherwise,  enacts,  that  every  person  who  shall  thotafter 
be  adjudged  to  be  the  reputed  fiither  of  any  bastard  d^^ 
or  children,  shall  be  chargeable  with  and  liable  to  ^ 
payment  of  all  reasonable  charges  and  expences  inddest 
to  the  birth  of  such  bastard  child  or  children,  as  also  to 
the  payment  of  the  reasonable  costs  of  apprehending  a») 
securing  such  reputed  fiither,  and  also  to  the  paymeot  ot 
the  costs  of  the  order  of  filiation,  such  costs  of  apprehend- 
ing and  seciu'iiig  the  father,  and  of  the  order  of  filiation 
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not  to  exceed  the  sum  of  10/.;  and  all  such  charges,  ex- 
pences,  and  costs  shall  be  duly  ascertuned  before  the  jus- 
tices of  the  peace,  or  the  court  of  quarter  sessions,  making 
such  order  of  filiation* 

By  7Jac.L  c.4.  8.7.  And  because  great  charge  ariseth  The  justices 
upon  many  places  within  this  realm  by  reason  of  bastardy,  ^y  co™°"' 
be  it  enarted,  that  every  lewd  wonum  which  shall  have  bastard  chil- 
any  bastard,  which  may  be  chargeable  to  the  parish,  the  ^°  to  the 
justices  of  peace  shall  commit  such  lewd  woman  to  the  i^ction. 
house  of  correction,  there  to  be  punished,  and  set  on  work 
during  the  term  of  one  whole  year ;  and  if  she  shall  eft- 
soons  oflfend  again,  that  then  to  be  committed  to  the  house 
of  correction  as  aforesaid,  and  there  to  remain  until  she 
can  put  in  good  sureties  for  her  good  behaviour  not  to 
offend  so  again.  ( 1 ) 

By  SCar.  L  c  4.  s.  15*  so  much  of  the  18  Eliz.  c2.  as  con-  The  sessions 
ceraeth  bastards  b^otten  out  of  lawful  matrimony  is  con-  ^^  authority 
tinued;  with  this,  that  all  justices  of  the  peace  within  in  cases  of  bas- 

their  several  limits  and  precincts,  and  at  their  several  tardy,  as  are 

.  pvcn  to  jus- 

sessions,  may  do  and  execute  all  things  concerning  that  tices  of  peace. 

part  of  the  said  statute,  that  by  justices  of  the  peace,  in 

the  several  counties,  are  by  the  said  statute  limited  to 

be  done. 

By  1S&  14Car.IL  cl2.  s.l9.    And  whereas  the  puta-  Putativefa^ 
tive  fiuhers  and  lewd   mothers  of  bastard  children  run  children  how 
away  out  of  the  parish,  and  sometimes  out  of  the  country,  to  be  proceed- 
and  leave  the  said  bastard  children  upon  the  parish  where       agamst. 
they  are  bom,  although  such  putative  fiuher  and  mother 
have  estates  su0icient  to  discharge  such  parish,  be  it  enacted, 
that  it  shall  and  may  be  lawful  for  the  churchwardens 
and  overseers  for  the  poor  of  such  parish,  where  any 
bastard  child  shall  be  bom,  to  take  and  seize  so  much  of 
the  goods  and  chattels,  and  to  receive  so  much  of  the 
annual  rents  or  profits  of  the  lands  of  such  putative  father 

(1)  Repealed  by  5oGeo.ilI.  c.  51. 
T  i 
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or  kwd  mother,  as  shall  be  ordered  by  any  two  justices 
of  peace  as  aforesaid,  for  or  towards  the  discharge  of  die 
parish,  to  be  confirmed  at  the  sessions,  fer  the  bringii^ 
up  and  providing  for  such  bastard  child :  and  thereupon 
it  shall  be  lawful  for  the  sessions  to  make  an  order  for  the 
churchwardens  and  overseers  of  the  poor  of  such  parish 
to  dispose  of  the  goods  by  sale  or  otherwise,  or  so  nnidi 
of  them,  for  the  purposes  af<Mresaid,  as  the  oomt  dudl 
think  fit,  and  to  receive  the  rents  and  jMrofits,  or  so  modi 
of  them  as  shall  be  ordered  by  the  sessicMis  as  afoiesaid, 
of  his  or  her  lands.  (1) 


FenoiMsued  By  1S&14  Car.II.  c.2.  s.20.  And  if  any  person  or 
for  mauers^m  pg^sons  shall  be  sued  for  any  matter  or  thing  which  he 
plead  the  ge-  shall  do  in  execution  of  this  act,  he  may  pledd  the  genera) 
neral  iwue.        issue,  and  give  the  special  matter  in  evidence ;  and  if  the 

verdict  shall  pass  for  the  defendant,  or  if  the  plaintiff  be 
nonsuited,  or  discmitinue  his  suit,  the  defendant  shall  re- 
cover treble  damages. 

6Geo.ILc.si.       By  6Geo.II.  c.31.  s.  1.     '^  If  any  single  woman  shall 

be  delivered  of  a  Dastard  child,  which  shall  be  diarge- 
able,  or  likely  to  become  chargeable  to  any  parish  or 
extra-parochial  place,  or  shall  declare  herself  to  be  with 
child,  and  that  such  child  is  likely  to  be  bom  a  bastard, 
and  to  be  chargeable  to  any  parish  or  extra-parochial 
place,  and  shall  in  either  of  such  cases,  in  an  examinatioa 
to  be  taken  in  writing  upon  oath  before  any  one  or  more 
justices  of  the  peace  of  any  county,  &c.  wherein  socb 
parish  or  place  shall  lie,  charge  any  person  widi  having 
gotten  her  with  child,  it  shall  and  may  be  lawfiil  fi>r  sodi 
justice  or  justices,  upon  application  made  to  him  or  than 
by  the  overseers  of  the  poor  of  such  parish,  or  any  one  of 
them,  or  by  any  substantial  householder  of  such  extra- 
parochial  place,  to  issue  out  his  or  their  warrant  or  warrants 
for  the  inmiediate  apprehension  of  such  person  so  enlarged 
as  aforesaid,  and  for  bringing  him  before  such  justice  or 
justices,  or  any  other  of  His  Majes^s  justices  of  such 

(n  Sc€  .'5  Geo.  I.  c.  8.  ante,  270. 
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ooimiy,  &c. ;  and  the  justice  or  justices  before  whom  such 
person  shall  be  brought,  is  and  are  hereby  authorized  and 
required  to  commit  the  person  so  chai^ged  to  the  common 
gaol  or  house  of  correction  of  sndi  county,  &c.  unless  he 
shall  giTe  security  to  indemnify  such  parish  or  place,  oi 
shall  enter  into  a  reoc^izance,  with  sufficient  surety,  to 
appear  jit  the  next  general  quarter  sessions  of  the  peace  to 
be  holden  for  such  county,  and  to  abide  and  perform  such 
order  or  orders  as  shall  be  made,  in  pursuance  of  an  act 
passed  in  the  eighteenth  year  of  Her  late  Majesty  Queen 
Elizabeth,  concerning  bastards  begotten  and  bom  out  of 
Uw&l  matrimony." 

But  by  49 Geo. IIL  c.68.  s.6.somuch  of  6Geo.II.  cSl.  ^dGco.  111. 
as  authorises  the  justice  or  justices  before  whom  the  re- 
puted fother  of  a  bastard  shall  be  brought,  in  cases  where 
the  woman  has  not  been  delivered,  to  commit  such  reputed 
fiither  to  the  common  gaol  or  house  of  correction,  unless 
he  shall  give  security  to  indemnify  the  parish  or  place,  or 
shall  enter  into  a  recognizance  with  sufficient  surety  upon 
condition  tp  a{^>ear  at  the  next  general  quarter  sessions, 
or  general  sessions  of  the  peace,  is  repealed. 

By  the  same  act,  sect.  2,  it  is  enacted,  that  if  any  single  Sect.  2. 
woman  shall  declare  herself  with  child,  and  that  such  child . 
is  likely  to  be  bom  a  bastard,  and  to  be  chargeable  to  any 
parish^  township,  or  extra-parochial  place,  and  shall,  in  an 
examination  to  be  taken  in  writing  upon  oath,  before  any 
justice  of  the  peace  of  any  county,  riding,  division,  city,  li- 
ber^, or  town  corporate,  wherein  such  parish,  &c  shall  lie, 
charge  any  person  with  having  gotten  her  with  child,  it 
shall  be  lawful  for  such  justice,  upon  application  made  to 
him  by  the  overseer  of  the  poor  of  such  parish  or  town- 
shqi,  or  by  any  substantial  householder  of  such  extras 
parochial  place,  to  issue  out  his  warrant  for  the  immediate 
apprehending  of  such  persons  so  charged  as  aforesaid,  and 
for  bringing  him  before  such  justice,  or  before  any  other 
justice  of  the  peace  of  such  county,  &c. :  and  the  justice 
before  whom  such  person  shall  be  brought,  having  autho- 
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rity  in  this  behalf  is  hereby  aathorised  and  required  to 
commit  the  person  so  charged  to  the  common  gaol  or 
house  of  correction  of  such  county,  &c  unless  be  dull 
give  security  to  indemnify  such  parish  or  place,  or  diall 
enter  into  a  recognizance  with  sufficient  surety  or  sureties, 
upon  condition  to  appear  at  the  next  general  or  q^iaiter 
sessions,  or  general  sessions  of  the  peaces  to  be  holden  for 
such  ooun^,  &C.  to  abide  and  perform  such  cnrder  or 
orders  as  shall  then  be  made  in  pursuance  <if  the  18th  of 
Eliz.,  unless  one  such  justice  as  aforesaid  shall  have  cer- 
tified in  writing  under  his  hand,  to  such  general  quarter 
sessions,  or  general  sessions  of  the  peace,  that  it  had  been 
proved  before  him,  upon  the  oath  of  one  credible  witness, 
that  such  single  woman  had  not  been  then  delivered,  or 
had  been  delivered  within  one  month  only,  previous  to  the 
day  on  which  such  general  quarter  sessions,  or  general 
sessions  of  the  peace,  shall  be  holden;  or,  unless  two  jus- 
tices of  the  peace  of  such  county,  &c  shall  have  certified 
in  writing  under  their  hands  to  the  next;  or  when  such 
wofaian  shall  not  have  been  delivered  as  aforesaid,  Aen  to 
the  immediately  subsequent  general  quarter  sessions,  or 
general  sessions  of  the  peace,  that  an  order  of  filiation  had 
been  already  made  on  the  person  so  charged,  or  diat  such 
order  was  not  then  requisite  to  be  made  on  account  of  the 
death  of  the  child  bom  a  bastard,  or  for  <^her  like  suffi- 
cient reason :  in  each  of  which  cases  firsdy  before-men- 
tioned it  shall  and  may  be  lawful  for  the  justices  assanhkd 
at  such  general  quarter  sessions,  or  general  sessions  of  the 
peace,  to  respite  such  recognizance  to  the  then  next  general 
quarter  sessions,  or  general  sessions  of  the  peace,  to  be 
holden  for  such  county,  &c.  without  requuing  the  personal 
attendance  of  the  putative  &ther  so  bound,  or  diat  of 
his  surety  or  sureties;  and  in  either  of  the  two  last-men- 
tioned cases  it  shall  be  lawful  for  the  justices  assemUed  as 
aforesaid,  wholly  to  dtschaige  such  recognizance. 


Sect.  5. 


Sect  S.  after  reciting  that  parishes  are  put  to  great  ex- 
pense by  enforcing  the  performance  of  orders  of  mainte- 
nance made  on  the  filiation  of  bastard  children,  enacts. 
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that  if  any  reputed  father  or  mother  of  such  bastard  child 
or  children,  on  whom  any  order  of  filiation  or  maintenance 
of  snch  child  or  childr^i  shall  have  been  made  by  the 
ooort  of  quarter  sessions,  or  which  shall  have  been  made 
by  two  justices  of  the  peace,  and  confirmed  by  the  court  of 
quarter  sessions,  or  against  which  no  i^peal  shall  have 
been  made  to  the  court  of  quarter  sessions,  shall  neglect  or 
refuse  to  pay  any  sum  or  sums  of  money  which  he  or  she 
shall  have  been  ordered  to  pay  towards  the  maintenance 
or  other  sustentation  for  the  relief  of  any  such  bastard 
child  or  children  by  any  such  order,  it  shall  be  lawful  for 
any  justice  of  the  peace  of  the  county,  &c«  in  which  such 
reputed  father,  or  such  mother,  shall  happen  to  be;  and 
the  sud  justice  is  hereby  required,  upon  complaint  made 
to  him  by  any  one  of  the  overseers  of  any  parish,  &c. 
liable  to  the  maintenance  or  support  of  such  bastard  child 
or  children,  or  *a)here  such  bastard  child  or  children  shall 
then  he  J  and  upon  proof  on  oath  of  such  order'for  the  pay- 
ment of  such  sum  or  sums  of  money,  and  of  such  sum  or 
sums  of  money  being  unpaid,  and  of  a  demand  of  such 
payment  having  been  made,  and  a  refiisal  to  pay  the  same, 
or  that  such  reputed  father,  or  such  mother,  hath  left  his 
or  her  usual  place  of  abode,  and  hath  avoided  a  demand 
thereof  being  made  by  such  overseer  to  issue  his  warrant 
to  apprehend  such  reputed  father  or  such  mother,  and  to 
bring  him  or  her  before  such  justice,  or  any  other  justice 
of  the  peace  of  the  same  county,  &c.  to  answer  such  com- 
plaint; and  if  such  reputed  fiither,  or  such  mother,  shall  y 
not  pay  such  sum  or  sums  of  money  as  shall  appear  to  the 
said  justice,  beforewhomsuchreputedfather,  or  such  mother, 
shall  be  brought,  to  be  due  and  unpaid,  or  shall  not  show 
to  such  justice  some  reasonable  and  sufficient  cause  for  not 
so  doing,  it  shall  be  lawful  for  such  justice,  and  the  said 
justice  is  hereby  required  to  commit  such  reputed  fiither,          * 
or  sudi  mother,  to  the  public  house  of  correction,  or  com- 
mon gaol,  of  the  said  county,  to  be  there  kept  to  hard  la- 
bour for  the  space  of  three  months,  unless  such  reputed 
father,  or  such  mother,  shall,  before  the  expiration  of  the 
said  three  months,  pay,  or  cause  to  be  paid,  to  one  of  the 
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overseers  of  the  poor  of  the  parbb,  township,  or  plaiae,  on 
whose  behalf  such  complaint  as  aforesaid  was  made,  the 
said  sum  or  sums  of  money  so  due  and  unpaid  as  sibre- 
saidy  and  so  from  time  to  time,  as  often  as  such  reputed 
fiither,  or  such  mother,  shall,  in  manner  aforesaid,  o^ect 
or  refuse  to  pay  any  other  sum  or  sums  of  mcMiey  that 
shall  afterwards  become  due  by  virtue  of  and  under  such 
cffder,  after  the  expiration  oi^  or  discharge  from  any  such 
former  imprisonment. 

Sect.  4.  Sect  4.  provides  that  all  such  charges,  expenses,  and 

costs  shall  be  whoUy  at  the  discretion  of  the  justices  or 
court  of  quarter  sessions,  who  shall  make  the  order  of 
jfiliation,  who  are  authorised  to  allow  and  order  payment 
of  the  whole  or  part  thereof:  Provided  that  the  costs 
of  apprehending  and  securing  the  rq>uted  fiftther,  and  d 
the  order  of  filiation  shall  not  in  any  case  exceed  lOL;  and 
for  securing  due  payment  of  the  same,  after  such  allowance 
and  order,  all  and  every  the  powers,  authorities,  provisions, 
clauses,  matters,  and  things  contained  in  the  18th  of  Eliz* 
shall  be  respectively  observed,  used,  and  practised  in  the 
execution  of  this  act,  and  shall  be  token  to  apply  as  iiill; 
and  effectually  to  aU  intents  and  purposes  as  if  herein  spe- 
cially recited  and  re-enacted, 

» 

Sect.  II. 

General  Objects  of  18  Eliz.  c.3,  Sfc.  and  to  whom  iAej/ajfh- 

ProvkionB  It  was  formerly  doubted  whether  the  18  Eliz.  c.S.  ex- 

extend  to  has-  *^^d®d  ^  ^®  <^^®  ^f  *  bastard  b^otten  upon  a  married 
tardsof  mar-  woman  whose  husband  was  living.  For  the  words  of  the 
ried  women.     ^^^^^^  ^re,   «  bastards   begotten  and  bom  out  of  la»*l 

matrimony,"  which  do  not  seem  to  comprehend  in  their 
literal  sense,  the  illegitimate  issue  of  a  married  woman.  (I) 
But  it  is  now  settled,  that  cases  of  this  kind  are  within  the 
act  (2) 

(1)  Rex  V.  Alberton,  2  Salk.  485.    1  Lord  Raym.  395.     Alansoo  r. 
Spcnce,  5  Mod.  419. 

(2)  Ibid,  and  post.  Sect,  iv. 
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Therefore  where  an  iUegituDate  child  is  charged  to  have 
been  bc^ottoi  upon  a  married  woman,  the  justices  need 
not  enquire  whedier  the  husband  is  alive  or  not,  provided 
his  non-access  be  distinctly  proved.  ( 1 ) 

The  provisions  of  6thGeo.IL  were  likewise  held  to  ex-  As  do  those 
tend  to  the  bastard  children  of  married  women,  notwith-  ?^^^*iii 
standing  that  the  act  refers  only  to  the  case  of  ^^  a  smgle 
woman"  delivered  of  a  bastard.  For  per  Lord  Ellen- 
borough  C.  J.  ^^  This  question,  which  arises  on  the  word- 
ing of  the  statutes  of  Elizabeth  and  George  II.  in  effect 
resolves  itself  into  the  question,  whether  the  child  is  a  bas- 
tard. For  when  the  qu^^tion  is,  whether  this  was  a  child 
bom  out  of  lawful  matrimony,  that  is,  out  of  the  limits 
and  rights  belonging  to  that  state,  it  is  the  same  in  sub- 
stance as  the  question,  whether  it  be  a  bastard.  It  is  so 
for  the  general  purposes  of  the  act.  The  matrimony  does 
not  cover  the  child  if  it  be  in  other  respects  (according  to 
the  rule  of  law  applicable  to  this  subject)  a  bastard.  And 
so  it  seems,  that  a  child  bom  by  adulterous  intercourse,  is 
as  much  within  the  provision  of  the  act  of  George  II.  as 
one  which  is  bom  of  a  single  woman.  The  cases  of  the 
King  V.  Readmg,  and  the  King  v,  Bedall,  were  both  afler 
the  statute  of  George  II.  and  yet  no  objection  was  taken* 
It  is  a  consequence  which  follows  of  course,  from  establish- 
ing the  bastardy  of  the  child,  that  it  was  bom  out  of  lamful, 
TfMUrimofy^  in  the  proper  sense  of  the  words,  as  applied  to 
the  subject  matter.  (2) 

(1)  Rex  v.^cdall,  2  Str.  1076.  Cas.  Temp. Hard. 37 9.    Andr.S.S.C. 
and  see  ante.  Vol.  1. 332.  and  seq. 

(2)  Rex  V.  Lufib,  8  East,  204.  The  words  of  35Geo.IlL  c.lOl.  8.11. 
enact  only,  that  every  unmarried  woman,  with  child,  shall  be  deemed  a 
person  actually  chargeable,  and  removable  as  such  to  her  place  of  settle- 
ment. But  this  has  been  likewise  held  to  extend  to  the  case  of  a  mar- 
ried woman  pregnant  of  a  child  which  when  bom  would  by  law  be  a 
bastard.  For  per  Lord  EUenborough  C.  J.,  **  The  legislature  plainly  had 
in  view  that  every  woman  pregnant  of  a  child,  which  was  not  pro- 
tected by  the  ntatrimony  of  its  parents,  but  would  when  bom  be  a 
^Kistard,  should  be  removable  whether  married  or  unmarried."  Rex  v. 
Tihl)enhaH],  oEast,  388.  ante,  198.  (1).  The49Geo.n[.  c.85.  sect. 2.  is 
confined  in  its  expression  to  "  any  single  woman." 


286  Of  securing  the  reputed  Father^  S^. 

The  object  of  these  acts,  as  well  as  the  remaining  sta- 
tutes upon  this  subject,  is  threefold :  1.  To  secure  the  re- 
puted father  being  forthoombg  to  answer  tu  an  order  of 
filiation  and  nuiintenanoe  when  made  upon  him.  2.  To 
exempt  the  parish  from  the  burthen  of  maintaining  the 
bastard  by  means  of  such  an  order  made  upon  the  parents. 
S.  For  the  punishment  of  the  parents. 


Sect.  III. 

Ofsecunng  the  reputed  Father  preoicm  to  the  Birth  qf  the 

Child. 

Object  of  Prior  to  6  Geo.  II.  every  justice,  at  his  discretion,  might 

6Geo.II.         bind  to  his  good  behaviour  ary person  charged  or  suspected 

to  have  begotten  a  bastard,  that  he  mi^t  be  forthcoming 

when  the  child  should  be  bom,  and  the  like  might  be  done 

after  the  child's  birth,  and  before  an  order  made  under 

1.  To  confine    IsEliz.  c.S.  (1)    One  object  of  6Greo.II.,  therefore,  was  to 

oomphd^by'  ^^^^^  justices  fit>m  proceeding,  on  the  application  of 

paridh  oi&cers.  lewd  women  pretending  to  be  with  child,  &c.  till  complaint 

by  the  churchwardens,  &c.  (2)  The  act,  therefore,  directs 
the  order  to  be  made  upoo  application  by  the  overseers  of 
the  poor.  (8) 

s.Toindemify      The  second  object  of  that  statute  was  for  more  eflfectnaily 
the  pansh.       indemnifying  the  parish  from  expense^  &c  (i),  by  giving  it 


(1)  It  b  thus  laid  down  by  lAmbard,  **  and  therefi>re  it  shaU  not  be 
amitt  at  this  day  (in  my  slender  opmion),  to  grant  surety  of  the  good 
abearing,  [i.  e.  behanour]  against  him  that  is  suspected  of  having  be- 
gotten a  bastard  child;  to  the  end  that  he  may  be  forthcoming  when  it 
shall  be  born :  for  otherwise  there  will  be  no  putative  father  found, 
when  that  the  two  justices  of  peace  .shall,  (after  birth  and  by  virtue  of 
the  statute  of  18  Eliz.  c^^  come  to  take  order  for  his  punishnient).** 
Eiren.  book  s.  chap.9.  p.  122.  S.  P.  Per  Twisden  J^  assent.  Cur.  Rex  r. 
Brown,  3  Keb.  108.  See  also  Dalton,  chap.  xi.  tit.  Bastardy,  Cromp.  \se. 

(2)  Per  Poster  J.,  Rex  v.  Fox,  1  Bott,  472.  PI.  1 90. 

(3)  Rex  V.  St.  Mary's,  Nottinghan\,  Ea&t.  lOGeo.II.  Ford's  MSS. 
13  East,  57. 

(4)  Eod.  Jud.,  Rex  v.  Fox,  supra,  f . 
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a  more  prompt  remedy  for  securmg  the  putative  fiither, 
and  better  security  for  his  future  appearance  to  answer  to 
an  order  of  jfiliation. 

Where  parishes  are  united  under  22Geo.III.c8S.  the  Guardian, 
guardian  thereby  appointed  is  substituted  in  the  overseer's 
place,  and  one  who  is  de facto  such,  being  so  received  and 
acknowledged  by  the  parish,  though  not  legally  appointed, 
is  competent  to  apply  in  that  character  to  a  justice  of  the 
peace  to  take  the  examination  of  a  single  woman  pr^;nant 
with  child,  in  order  to  filiate  the  bastard.  (1 ) 

As  the  49  Geo.  III.  c.68.  adopts  the  language  of  the  Object  of 
6GeaII.  it  seems  intended  in  furtherance  of  tfie  same  pur-  ^^ Geo.  III. 

*  C.  68. 

poses,  and  the  alterations  which  have  been  made  in  the 
law  by  that  statute,  will  be  pointed  out  under  the  proper 
heads. 

Hie  jurisdiction  to  enquire  into  this  complaint  is  con-  Jusdces' jurw- 
fined  to  the  justices  of  the  county  or  place  within  which 
the  parish  or  place  to  which  the  child  is  likely  to  be 
chargeable  is  situated  (2);  and  the  mother,  with  the  con* 
currence  of  the  parish  officers,  may  make  the  charge. 

The  mother  may  make  this  declaration  at  any  time.  When  declar- 
afier  she  discovers  that  she  is  with  child.     But  she  cannot  ^"  X^9 
be  compelled  to  answer  questions  relative  to  her  pregnancy  mother,  under 
before  delivery,  nor  can  she  be  sent  for  against  her  will,  and  ^G®®'*'- 
examined  by  the  justice,  until  one  month  after  it.  (3) 

It  is  laid  down  by  Dalton,  that  any  justice  may  bind  Of  secreting 
those  who  procure  the  putative  &ther,  or  the  mother,  to  ^ewoman,&c. 
run  away,  (so  that  an  order  cannot  be  made  or  performed,) 
to  their  good  behaviour,  to  be  forthcoming  at  the  next 


(1)  Thatisforproceedingsagainft  the  putative  fatherunder  49  Geo.  III. 
c.68.  Rex  0.  Martyr,  IS  East,  55. 

(2)  Rex  V.  St.  Mary,  Nottingham,  ante,  886.  (5). 

(3)  6  Geo.  11.  C.51. 8.4.  But  see  JsGeo.IlI.  c.ioi. 
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general  gaol  delivery  or  quarter  sessions.  (1)  Bat  it  is 
said  that  no  other  person  than  the  mother,  such  as  a 
nurse,  &c.  is  compellable  to  disclose  the  father's  naiBe»  or 
to  give  security  to  the  parish.  (2) 

Proceedings         \i  seems  as  if  proceedings  before  a  magistrate,  under 
6 Geo.  II.         ^  Geo.IL  and  that  which  now  takes  place  under  4^  Geo.IIL 

may  be  altogether  ex  patie*    No  summons  need  issue  to 

bring  the  person  accused  before  the  justice^  and  it  i^^iears 

unnecessary  that  he  should  be  present   at  die  woman's 

examination.      They  may  thus   resemble   the  power   of 

holding  to  bail  by  affidavit  in  a  civil  action,  so  diat  if  the 

examination  be  sufficient  to  charge  the  supposed  fiolier, 

the  justice  or  justices  should  issue  a  warrant  to  apprebend 

Where  reason-  him.  (3)     This  warrant  is  not  like  a  writ  issuing  out  of 

are^UBLtecTto     ^^  ^^^^  courts,  in  being  returnable  at  a  certain  period, 

shew  that  he     after  which   time   its   authority   ceases.     It  continues  in 

away^i?  appri^  ^^^^  ^^^^  ^^  ^^  ^^^  executed  and  obeyed ;  before  that  is 
edotthediarge  done,  the  party  may  be  arrested  under  it  at  any  time, 

by  a  previous 

summons. 

(1)  Qusere,  whether  it  be  an  of&noe  to  secrete  the  woman,  witfa  her 

own  consent,  in  order  to  prevent  her  giving  evidence  4dx»ut  the  firtfaer, 
for  there  is  no  power  to  compel  her  to  be  examined  before  ber  di^ 
very  ?  Rex  v.  Chandler,  1  Str.  612.  2  Lord  Raym.  1368.  1  Bott,  468. 
Pl.  583.  But  the  ground  of  demuiTer  wasan  averment,  that  the  woman 
**  was  big  with  an  illegitimate  child,"  which  cannot  be,  for  no  child  is 
illegitimate  until  after  the  delivery,  as  the  law  contemplates  that,  by  an 
intervening  marriage  of  the  parents,  it  may  be  bom  in  lawM  wedlock. 

(2)  Rex  V.  Southby,  1  Bott,  472.  PL  589.  But  quaere  whether  thej 
ore  not  compellable  to  give  evidence  before  the  justices  making  an  onkr 
of  filiation. 

(5)  But  per  Lord  EUenborough  C.  J.,  when  the  complaint  is  merely 
for  non-payment  of  money,  it  is  the  general  duty  of  magistrates  to  is&uc 
a  summons  in  the  first  instance  before  they  grant  a  wartant  of  appre- 
hension, and  it  requires  very  strong  words  to  take  away  the  necesnty  of 
a  summons.  Rex  v.  Martyr  &  Fulham,  13  East,  31.  If  this  nde  k» 
to  be  considered  as  extending  to  cases  of  original  complaint  under 
49  Geo.IIL  it  wiU  in  many  cases  defeat  the  object  of  the  statute,  by 
operating  in  furtherance  of  the  putative  father's  escapc,instcadof  beii^ 
a  means  to  indemnify  the  parish  by  facilitating  his  apprehension.  But 
quaere  whether  the  justice  should  not  summon  the  party  in  all  cases 
unless  he  has  reason  to  conclude  that  the  pei'son  chai^ged  is  likdy  to 
aliscond.    Sec  post.  295. 
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however  distant,  durii^  the  magistnite's  oontinuaiiGe  in 
the  commission  by  whom  it  was  granted*  Wherei  there- 
fore, the  putative  &ther  of  a  bastard  had  been  arrested 
under  a  warrant,  and  agreed  to  give  a  bond  of  indemni^, 
with  two  sureties,  but  one  of  the  parties  not  executing  the 
bond,  he  was  arrested  a  second  time  under  the  same 
warrant,  it  was  held  legal.  (1) 

When  the  rqputed  fitther  is  brought  by  warrant  before  Ptoceediiigt 
the  justice,  the  magistrate  has  no  power  to  examine  iuto  ^^f^J^f"^*^ 
the  merits  of  the  case^  but  is  bound  by  the  express  terms  pears, 
of  the  statute  to  commit  him  to  the  common  gaol  or 
house  of  correction,  unless  he  gives  security  to  indemnify 
the  pariah,  or  enters  into  a  recognizance,  with  sufficient 
surety,  to  appear  at  the  next  sessions,  &c.  and  abide  and 
perform  such  order  or  orders  as  shall  be  made  in  pur- 
suance of  the  ISEliz.  c.3.  except  in  certain  cases  pro- 
vided for  by  49GeoJIL  c«68.  in  which  his  appearance 
may  be  dispensed  with.     Tliese  are,    1.  When  one  ma- 
gistrate certifies  under  his  hand,  to  such  sessions,  that  it 
was  proved  to  him,  on  oath  of  a  credible  witness,  dither 
that  the  woman  was  not  delivered,  or  was  so^  within  the 
month  previous  to  the  day  of  holding  the  sessions.    2^ 
When  two  justices  certify  to  the  next;  or  if  the  woman 
shall  not  be  delivered  at  the  next,  then  to  the  immediately 
subsequent  sessions,  that  an  order  of  filiation  has  been 
made,  or  that  it  is  unnecessary  on  account  of  the  child's 
death,   or    for   other    like   sufiicient    reasons;    and   the 
sessions  are  required,  in  the  first  cases,  to  respite,  and 
in  the  second,  to  discharge  the    recognizance,    without 
requiring   the  personal  attendance  of  the  fother,  or  his 
surety.  (2) 


(1)  IMduon  V,  Brown,  Peake*8  Ni.  Pri.  Cas.  234.;  andsee  Mayhew  v. 
P^er,  8  Term  Rep.  110. 

(2)  As  to  the  effect  of  thu  security  or  recognizance  and  remedy 
thereon,  see  post.  317.  sect,  lo.,  and  the  party's  appearance  at  sessions, 
under  the  commitment,  post. 
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S9<>  Of  the  Order  (^FUiatimi  out  of  Sessions. 

R«»gnj««»cc        Under  6  Geo.  1 1,  if  the  woman  is  married  (1);  or  ife 
when  dis-  «    />         ^  i*  •  •  ^  x     i. 

chamxl.  before  delivery,    or  miscarries,    or  appears  not  to  have 

been  with  child,  the  recognizance  shall  be  dischai^  bj 
the  sessions,  or,  if  in  custody,  die  man  may  be  Imme- 
diately released  by  one  justice.  (2)  He  may  likewise  be 
discharged  by  a  single  magistrate  after  summoning  the 
overseers,  if  no  order  of  filiation  is  made  within  six  wed» 
after  the  woman  has  been  delivered.  (3)  And  these 
provisions  do  not  seem  altered  by  49  Geo.  III.  imiess 
possibly  they  may  be  considered  as  constituting  those 
^*  other  like  sufficient  reasons,''  referred  to  in  the  statute, 
which  being  certified  by  two  justices  to  the  sessions,  shaB 
enable  the  latter  to  dispense  with  the  personal  appearance 
of  thefallier  and  his  sureties.  (4) 

Sect.  IV. 

Of  the  Order  of  Filiation  out  tf  Sessions. 
Older  of  fill-         The  first  step  to  be  taken  after  the  child  is  bom,  is  to 
HK^tt^fmak-  ^^^^^  ^^  adjudication  as  to  the  reputed  father,  and  an 
ing.  order  requiring  him  and  the  mother  to  maintain  it    'Ks 

can  be  eflectcd  in  all  cases  where  the  child  is  lib^y  to 
become  chargeable,  whether  the  mother  be  married  or 
single  (5),  and  the  order  may  be  made  in  either  of  the 

(1)  The  words  of  the  act  are  general,  ^  If  afae  shall  be  married  bcfat 
she  shall  be  delivered."  This  does  not,  at  first  view,  appear  to  mife 
the  putadve  father's  release  depend  exclusively  upon  an  intermsniage 
between  the  woman  and  him^  but  rather  imports,  that  he  should  be 
Ittierated  if  the  woman  marry  at  aU.  But  as  die  statute  has  been  he^ 
to  extend  to  the  bastards  of  married  women,  notwithataiidn^  the  off 
of  the  word  ^  nngie^**  that  interptetation  seems  to  require^  that  the  l^ 
lease  of  the  person  charged  should  be  confined  to  the  nn^e  case  of !» 
marrying  the  woman.  In  that  event,  the  operation  of  the  statute  cesses, 
because  the  reason  for  it  is  done  away.  For  if  "  the  issue  be  hosa 
within  a  month  or  a  day  after  marriage,  between  parties  of  full  \bi^ 
age,  the  child  is  legitimate."    Co.  Lit.  844.  a.    See  ante,  Vol  1. 55S. 

(8)  6€reo.II.  c.31.  S.8.) 

(3)  The  recognizance  taken  under  49  Geo.  III.  is  likewise  coofiaol^ 
cases  when  the  complaint  is  made  before  the  child  is  bom. 

(4)  But  see  sect.  6. 

(5)  See  Rex  v,  Lufib,  8  East,  1 93.  As  to  when  an  ill^timate  child  » i^ 
be  conridered  as  likely  to  become  chargeable.  See  Rex  v.  Alveley,  3  Kast» 
563,^  ante,  .1 98.  (9).   Rex  v.  Nelson,  and  the  cases  cited,  post.  S02.($)> 
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feUowiog  wsjrs:  Ist,  By  two  justioes,  under  18£|]Z.c.S* 
2df  By  the  justices  at  sessions,  under  SGur.L  c.4.  s.  15. 

Bat  no  order  can  be  made  unless  the  child  was  bom 
alife.(l) 

The  ISEUz.  c.3.  s«2«  empowers  two  justices  out  of  i.Bytwojm* 
sessions  to  take  order,  as  wdl  for  the  punishment  of  the  ^<^* 
mother  and  reputed  father,  as  for  the  relief  of  the  parish. 
For  the  latter  purpose  they  may  diaige  the  mother,  or  ro» 
puted  fiithei^  with  payment  of  money  weekly,  or  other 
sttstaotation  for  the  child's  relief.  {2) 


An  <mler  of  filiation  may  he  made  by  two  justices,  on-  Tboimli  psrtgr 
der  18  Eliz.  c*d.  aithoudi  the  putative  fiufaer  has  been  boundlare* 
bovnd  cvor   to  appear  at  the  quarter  sessions^  under  der49Geo.III. 
49GaaUL  ^.S%.  s.2.      For  that  statute  not  only  mp"  c.^^. 
poses  tiiat  attcfa  an  order  may  be  mad%  but  requires  that 
the  recognisance  shall  be  discharged,^  iqpon   its   being 
certified  to  the  sessions  in  writing  undor  the  hand  ctf  two 
justices  that  such  order  has  been  made.  (S) 

Bat  they  ha^e  no  uithori^  to  make  an  order,  wli^e  NojisMieiioa 
tlie  child  ia  bom  in  an  eactra-porochial  plaoe(4^  unless 
it  be  an   haml^  [township]   which    maintains  its  own 
poor.  (5) 

And  wheie  an  order  is  founded  on  the  ISEliz.  c.8.  it 
is  not  recpiired  that  the  parish  officers  should  be  the  com^ 

(1)  Rex  9.  De  Brouqueas,  14EMt»«77. 

(S)  Bt^ra,  990.  {6). 

(S)  Yet  die  eonditidii  of  the  recogwtMice  it  to  appear  at  the  acact 
seflrionsy  and  abide  and  perferm  meh  order  or  orders  **  at  ihaU  tken  be 
nad^'*iBparsiutticeoftbe  isE^ 

(4)  Rex  o.  Baker,  1  Bott)  471.  PI.  SSS.  Rex  e.Bfkford,  Cam,  SMt. 
150.  I  Bott,  4S9.  PL  627.  The  6Geo.II.  c.5»  gives  the  jmdoss  Jniii- 
diction  upon  application  ^  by  the  overseers  of  such  parish,  or  by  any 
sttbtCantifld  householder  of  such  extnkparochial  place,"  i.  e.  to  wbidi  the 
basttfd  shall  be  chaigeable^  or  VkAj  to  beeooie  so. 

(5)  Rexr.  Mitford,  ante^  (4). 

u  2 
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plainants,  for  the  act  gives  the  jastioes  power  to  make  such 
order  on  the  complaint  of  any  other.(l) 

Order  made  An  order  must  in  general  be  made  upon  the  vmvote 

toidmony.*''^  examination  of  witnesses,  and  cannot  be  founded  upon 

affidavit  without  such  evidence.  (2) 

Of  the  mother.       Where  made  up<m  the  reputed   fatfaery  the  mother^s 

testimony,  if  living,  is  generally  if  not  always  resorted 
to ;  and  if  she  be  single,  it  is  usually  the  sole  evidence 

4.Ifthemother       But  where   the   woman   had   been   examined   noder 

is  dead,  her  6  Geo.  II.  c.31.  and  deposed  upon  oath  to  the  reputed 
exammation       ^  .  '  _    *  ^ 

under  6Geo.II.  rather,  before  a  justice,  and  afterwards  dies,  her  examins- 

sufficient.  xkm  thus  taken  before  a  magistrate,  being  in  the  course 

of  a  judicial  proceeding,  is  admissible  evidence,  like  the 
depositions  takeA  under  the  statute  of  Philip  and  Maiy(3); 
and  being  admissible,  and  uncontradicted  by  other  evidence, 
it  seems  conclusive^^so  as  to  enable  the  justices  to  make 
an  order  of  filiation.  (4>) 

Her  death  An  order  purported  by  the    title  to  be  made,  ^ood- 

^^'^i^'f^w^  oeniing  a  female  bastard  child,  bom  in  the  township  rf 
by  re&renise  B*  ^  ^^  hoAy  of  M.  C.  single  woman,  since  deceased,* 
to  make  it  evi-  and   recited   that,  "  whereas  it  had  appeared   to  then, 


(1)  Rex  V.  Bucknall,  1  Barnard.  K.B.  261.  and  see  poet,  299.  (5)  Botio 
Rex  r.  St.  Mary'8,Nottingham,it  was  thought  by  Page,  Prdbyn,andUe 
Justices,  ahiefae  C.  J.,  a  fatal  exceptioa  to  an  order  that  the  coopUBt 
did  not  appear  to  have  been  made  by  the  parish  where  die  doki «» 
bom,  but  Uie  contrary  rather  appeared,  for  it  was  stated  that  abe  wa$ 
a  casual  poor;  and  by  isBliz.  c.3.  no  parish  but. that  where  the  dM 
is  bom  has  a  power  given  of  compluning,  and  she  might  have  beoi  bom 
in  a  parish  that  lies  in  another  county,  and  then  these  jintkes  cooid 
not  have  any  power  to  make  their  order.  £!asty  lOGeoIL  Ford's ifS& 
la  East,  57.  (a)    1  Const,  tit.  Bastard,  sect.  5. 

(8)  Rex  v«  Colbert,  Comb.  103. 

(9)l&2Ph.&M.c.i3. 

(4)  Rex  o.  Ravenstone,  5  Term  Rep.  573.,  where  the  order  was  mode 
at  the  quarter  sessions,  but  the  principle  applies  ecpially  to  one  before 
two  justices.  See  Rex  v.  Clayton,  3  East,  5t.  and  ante,  S07. 
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the  said  justices,  as  well  upon  the  complaint  of  the 
churchwardens,  &c.,  of  the  township  of  B.  &c.  as  upon  the 
oath  of  R.  T.  of  B.  &c«  that  th«  said  M.  C.  about  six 
weeks  ago  then  last  past,  was  delivered  of  a  female  bastard 
child,  in  the  smd  township  of  B.,  and  that  the  said  bastard 
child  was  then  chargeable  to  the  said  township,  and  likeiy 
so  to  coiitiniie ;  and  further,  that,  upon  the  examination  of 
the  said  M.  C.  upon  oath,  before  A;  B.  (another*  justice 
of  peace)  dated  11th  of  May  last  past,  in  the  presence  of 
the  said'R.  T.,  the  said  M.  C.  upon  her.  oath,  charged 
G.  C.  o^  &c  with  having  begotten  her  with  the  child  of 
which' she  was  then  pregnant;  they,  therefore,  rs^ik  the 
examination  of  the  cause  and  circumstances  of  the  premises,, 
as  well  upon  the  oath  of  the  said  M.  C.  before  birth  so; 
taken,  as  aforesaid,  and  also  upon  the  oath  of  the  said  R.  T. 
did  adjnd^  the  said  defendant  to  be  the  reputed  father  of 
the  said  bastard  child^"  ftc. 

It  was  objected  to  the  order,  that  the  mat^ial  fiiCt  of 
filiation  could  only  appear  by  the  woman's  testhnony,  if 
living;  and,  according  to  Rex  v.  Ravenstone,  by  her  ex- 
amination in  writing,  taken  under  the  statute,  if  dead.  But 
it  does  not  appear  diat  she  was  dead  at  the  time  of  the  ex« 
ammation;  nor,  if  dead,  that  her  examination  had  beoi. 
taken  in  writing,  unless  by  inference,  firom  dts'  being 
stated  to  be  dated ;  and  if  written,  it  does  not  appear  that 
it  was  proved,  or  read  over  to  the  magistrates  when  the 
order  was  made.  It  rather  seems,  if  any  evidence  at  all 
were  given,  it  was  by  the  parol  testimony  of  R.  T. 

But  by  Lord  EUenborough  C.  J.  The  law  has  been 
long  settled,  that  every  intendment  shall  be  made  in  favour 
of  an  order  of  justices.  Now  it  is  not  a  very  forced  in- 
tendment, that  the  examination  of  M.  C,  which  is  de- 
scribed as  bearif^  date  the  1 1th  of  May,  &c.  was  in  writing, 
for  it  must  be  something  on  which  a  date  could  be  im- 
pressed. Then  it  must  also  be  produced  to  those  who  so 
describe  it.  Nor  does  it  necessarily  appear,  that  only  the 
£u;t  of  the  examination  of  M.  C.  was  testified  by  R.  T.  the 
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witneK  examined,  for  tbe  ovder  goes  on:  ^  And fintfaff}^ 
&c«  by  wEich  k  must  be  andarstoody  that  it  Jiartken^ppmei 
to  the  justioesy  that  upon  the  examination  of  the  taid  H.C^ 
taken  on  oath,  ftc.  in  the  presenee  of  R.  T«,  she  chafgel 
dhe  defendant  with  being  the  fether,  &c.  Then  it  u  aota 
strained  inference  to  make^  that  the  or^^nal  eXammatioB, 
from  whence  this  appeared  to  the  jaslaces,  was  prodnoed 
and  verified  upon  die  oath  of  R.  T.  Besides^  thb  is  a  cm 
after  appeal  to  the  sessions,  where  it  must  be  taken  ^ 
these  objections,  if  founded  m  feet,  would  fasrs  been  proied 
and  admittirf ;  and  that  if  either  not  made^  or  made  and 
ofur-mled,  thqr  were  widiout  foundation  in  feet  Tboi  if 
the  woman  was  dead,  the  proceeding  ^K>n  her  rxsminafMn 
afterwards  is  foUy  warranted  bjr  Bex  u.  RaTenotone.  (1) 

As  to  the  ofcgeetbn,  that  it  did  not  appear  that  the  v»- 
man  was  dead,  die  contrary  must  be  intended^  for  the  tide 
of  the  order  described  M*  C.  as  being  deceased;  and  site 
was  mentioDed  in  the  body  of  it  as  the  mid  M*  CL,  wUdi 
lufers  to  the  woman  said  in  die  tide  of  it  ^  be  dead.  (9) 

IMflMmy  of  It  is  now  setded,  thai  where  an  ill^gitinmte  duU  i> 
^V^^!!!^  charged  to  hare  bten  bcigotten  upon  a  martied  womaB,  die 
competeat  to  JMdces  need  only  enquire  whether  the  buabmd'^  oob- 
^»£;<diieher    access  is  distincdy  proved.  (3)    Tbe  wife nugr in  swh case 

giTU  evidence  of  the  criminal  oonversatioii;  bnt  she  dull 
net  be  permitted  to  prove  the  absoiee  and  want  of  acoea 
of  her  husband,  since  there  is  no  necessity,  that  can  jisdfy 
her  being  a  witness  to  diese  dreumstanoes.  (4) 


(1)  Ante,  894.  (4% 

(S)  Rex  «.  Clayton,  S  East,  58. 

(8)  Rex  V.  Asdall,  t  t9tr.  1076.  Cas.  Temp.  Hard.87!L  &C  »»• 
VeL  1.  ssfl.  «t  isq, 

(4)  R«c  p.  RevliBs,  Cae,  Tesip.  Hard.  7S.  antey  VoL  L  SS5.(8> 
Andr.  lo.  Ford's MSS.  states  the  facts  of  this  case  thus :  **  John  Alnas 
was  husband  of  Maiy  Almsn,  and  leanog  her  upon  the  85th  MajyU'^ 
had  no  access  to  her  from  that  tune  till  the  85th  Maf,  I7SS|  vfW 
whkh  day  she  was  detivtred  of  a  bastard  difld,  begotten  by  the  d^ 
tedantReadtagt  dlwUdiwaB  proved  bjp the  eviditaoa  of  MtfyAioBB 


Upon  what  JBoidence  made.  295 

When  an  order,  therefore,  was  made  upon  the  oath  of  OrdcTuponher 
a  married  woman  alone,  who  swore  that  her  husband  was  ^^^  ^^ 
in  gaol  long  before  her  bastard  child  was  begotten,  and 
ever  sipce^  at^d  that  she  had  no  access  to  him,  and  that  B. 
^ot  the  bastard,  it  was  quashed.  Per  Cunam*  It  was 
said  by  Lord  Hardwicke^  in  Rex  v.  Reading  (I),  that  al- 
though a  wife  may  be  admitted  to  prove  the  fact  of  adultery, 
she  shall  not  be  admitted  to  prove  that  her  husband  had 
Bo  access,  because  that  can  be  proved  by  other  persons, 
and  an  order  qfbasianfy^  there/bre^  could  not  be  made  on  her 
iesHmnmif  aUmem  The  case  of  Rex  v.  Bedall  (2)  diffisrs  from 
this,  for  there  were  witnesses  to  prove  the  husband  bad  no 
access ;  and  as  the  justices  have  determined  scdely  on  the 
evidence  of  a  wife^  the  order  must  be  quashed.  (S)  But  if 
other  witnesses  are  examined  to  prove  the  husband's  non- 
aoeess,  it  does  not  vitiate  the  order  that  the  wife  is  likewise 
csaaiined  to  that  bxX.  (4) 

The  putative  fether's  presence,  during  the  woman's  ex^-  Father  8  pre- 

aminadon,  is  unnecessary  to  the  validity  of  the  order.  (5)  ^"i^*^^ 

Bat  he  must  be  summoned  to  appear  previous  to  an  order  amination  un- 

being  made  (6) ;  and  a  summons  by  another  justice  who  ?|^^^^^in- 

4oes  not  join  in  the  order  is  sufficient  (7)  -  moned  previ- 

ous to  making 

order. 

There  were  other  wUneues  who  proved  that  the  husband  was  within 
seven  miles  of  his  wife  within  that  time."  See  Rex  r.  LufTe,  8East,I96. 
n.  (S).  Lord  Ellenborongh  agrees  to  the  doctrine  in  the  text,  but  adds, 
^  By  a  parity  of  reasoning  it  should  seem,  that  if  she  be  admitted  of  ne- 
cessity to  speak  to  the  fact  of  the  adulterous  intercourse,  it  might  be 
also  periiaps  competent  to  her  to  prove  that  the  adulterer  alone  had 
that  sort  of  intercourse  with  her  by  which  a  child  might  be  produced 
within  the  limits  of  time  which  nature  allows  for  parturition.'*  Rex  v. 
Lofley  ib.  S05. 

(1)  Ante,  994.  (4). 

(S)  Ante,  294.  (3). 

(3)  Rex  o.Rook,  1  Wils.  340. 

(4)  Rexo.  Bedall,  ante,S94.  n.(s).  Rexo.Lufie,  sEast,  193. 

(5)  Rex  9.  Upton  Gray,  Cald.  308.    2  Bott,  479.   PI.  599.;   and  see 
Rex  V,  Martyr  and  Fulham,  13  East,  55.  ante,  288.  (3). 

(6)  Rexo.  Cotton,  l  Sess.  Cas.  179. 

(7)  Rex  V.  Neale»  1  Bott,  482.  PI.  605.  post,308. 
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WaumS  «•  As  the  exunination  of  the  woman  is  a  judicial  act,  bo(b 
^SSThSUt  jttitioes  must  be  piesent  when  it  is  taken  (1)^  ahhoagh  it  is 
two  jmticek  sufficient  if  one  examine  her.  (2)  If  fihe  refiise  to  be  ex- 
M^  oonmit     •w»in^,  the  justices  may  commit  her  to  prison  (S) ;  but 

they  must  not  only  be  together  at  the  framirotriop^  but 
when  they  make  and  sign  the  oommitmeBt  (4) 


reAiMito 


AdKodicatioa 
intnotitez^ 
andmng  the 
oiother. 


Athcr's  ooii> 


If  the  mother  die  previous  to  an  order  of  filiation  being 
made^  and  without  having  been  examined  under  OGealL 
c81.  one  may  be  afterwards  made  up<m  the  reputed  £idier, 
by  means  of  other  evidence.  Cases  will  rarely  occur  in 
which  justices  can  eaEtract  sufficient  proof  fmm,  other 
sources  to  warrant  them  in  making  it;  but  when  sudi  tes- 
timony does  exist,  as  supposing  the  man  to  have  acknow- 
ledged the  child  to  be  hi%  and  to  have  maintained  it  ss 
such,  it  seems  enough  to  warrant  an  adjudication  that  he  is 
the  putative  father.  For  though  the  justice  cannot  compel 
him  to  give  testimony  in  this  case,  yet  there  is  no  fiudt  in 
admitting  him  to  do  it  (5) 


(1)  Rex  V.  Beard,  S  Sdk.  478.    1  BoCt»  477.  PI.  594.   Rex  v.  West, 
6  Mod.  180.  1  Bott,  478.  PI.  595.  Billings  V.  Prino,  9  Black  Rap.  ion. 

I  Bott.  478.  PI.  598. 

(S)  Rex  V.  West»  supra. 

(5)  This  appears  to  be  taken  for  granted  in  Billings  v.Prinn,  ante,  (i). 
As  to  the  for/Uy  see  ante.  Their  right  to  commit  seems  uodemabk, 
where  there  is  a  refusal  to  answer  on  enqoiiy  respecting  the  putadn 
fiitheri  under  490eo.I]I.;  for  such  questions  do  not  tend  to  GrinuBste 
the  woman.  But  it  does  not  seem  decided,  whether  ms^pstrafes^  when 
proceeding  under  laEliz.  cS.can  compel  a  woman  to  answer  ^lestioas 
which  go  to  prove  her  to  be  the  mother  of  an  ill<ytimate  child,  as  hersn- 
swermay  subject  her  to  both  civil  and  ecclesiastical  punishment  A^fi^* 
tincUon  however  may  arise  where  the  woman  resides  with  the  cfaHdt  ^ 
both  are  chargeable,  for,  in  that  case,  the  right  to  eaamine  secnu  inci- 
dent to  the  ri^t  to  enquire  into  their  settlement  as  paupers.  See  ante, 
chap.  xxix.  sect.  1.  and  also  the  Vagrant  Act;  and,  indeo^  poasesB»n  of 
the  child  seems  to  amount  to  presumptive  evidence,  that  the  woibso 
who  has  it  is  the  mother. 

(4)  Billings  V.  Prinn,  ante,  (l>    But  see  ante,  VoL  I.  54.  (8}, 

(5)  Rex  V.  St.  Mary's,  Nottingham,  13  East,  57. 


Vpon  wkai  Evidence  made.  397 

The  bastard  likewise  may,  if  competent  in  other  respects, 
be  examined  upon  oath ;  for  though  it  woold  be  ridiculous 
to  examine  her  as  to  the  certainty  of  her  &ther,  yet  she 
may  properly  enough  be  examined  as  to  some  circum- 
stances relating  to  it;  as,  whether  the  man  when  accused 
with  it  had  acknowledged  the  child  to  be  his,  or  whether 
it  was  constantly  reputed  to  be  so,  and  such  like.  (1) 

• 

K  the  party  obeys  the  summons  and  appears,  he  may  Defendsnt's 
make  his  defence  against  the  charge.     But  if  he  will  not  SfH^o™? 
atteqd  himself^  there  is  no  reason  that  the  justices  should  If  he  do  not 
hear  any  witnesses  or  defence  made  for  him;  for  if  that  "'^^^  ^^ 
were  allowed  no  offender  of  this  sort  would  appear.    It  is  fence. 
but  as  this  court  (2)  does,  when  orders  of  bastardy  are  re^ 
moved  hither  by  certiorari^  which  never  allows  any  excep- 
tions to  be  taken  to  the  order,  unless  the  party  attend  in 
person.  (3) 

But  it  seems  a  reasonable  exception  to  this  rule,  that 
where  the  person  charged  is  under  any  incapacity  of  attend- 
ing by  illness  or  otherwise,  the  justices  may,  and  ought  to 
receive  evidence  on  his  behalf.  (4) 

If  the  justices,  upon  hearing  the  evidence  on  both  sides,  Order  of  bas- 
are  satisfied  that  the  person  charged  in  the  woman's  ex-  !^!^^ 
amination,  is  fiither  of  die  child,  they  should  proceed  to  fix 
hun  with  it  by  an  order  of  filiation.     It  may  be  made  at 
any  diitance  of  time,  as  feurteen  years  after  tlie  child  is 
bom  (5),  and  notwithstanding  the  mother's  death.  (6) 


(]}  Rex  V.  St.  Mary's,  Nottingham,  isfiast,  57. 

(2)  The  King's  Bench. 

(3)  Rezo.  Neal,  l  Bott,  483.  PL  SOS. 

(4)  1  Bom's  Just.  tit.  Bastardy  255, ;  cites  Rex  v.  Taylor  and  Neale, 
sSetkOas.  199.  Gas.  Temp.  Hard.  118.,  and  Serjeant  Hill's  MSS. 

(5)  Rex  «.  Miles,  1  Sess.  Cto.  77. 

(6)  Rex  V,  Ravenstone,  Term  Rep.  S7S.  ante,  299.  (4).;  also  Rex  v. 
St  Mary's,  Nottingham,  ante,  (l).,  where  the  daughter  when  afliKat>ed 
was  tliiity-five  years  old. 
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Sect.V, 
Form  of  an  Order  ofFiliaJtum.  (1) 

1.  Order  may  1.  An  order  may  include  more  bastard  idiildreD  than 
be  on  both  qq^  |f  b^^tten  by  the  same  father  upon  the  same  mo- 
mcUdesevend  then  (2)  So  likewise  it  may  be  made  upon  the  mother(3); 
of  their  chil-     ^q^  jt  m^y  lie  a  joint  order  upon  the  mother  and  refmted 

fiuher  requiring  each  of  them  to  pay  a  certain  prqportioD 
of  the  child's  maintenance.  (4)  And  in  one  cafle,  anorder 
that  the  mother  should  maintain  her  child  till  seven  yeas 
old)  and  the  fiither  should  allow  Is.  per  wedk  during  thii 
time,  was  quashed  for  another  defect^  but  no  olgecdffli  wis 
taken  on  this  account  (5) 

8.  State  the  2.  An  order  must  state  the  authority  of  the  justices. 
IStion'  ^Tte  ''^^  county,  therefore,  should  be  set  forth,  to  show  that 
countjr.  ^  the  &ct  arose  where  they  have  jurisdiction.  But  if  it  ap- 
^^J^^^     pear  in  the  margin  that  is  sufficient;  for  the  reason  why 

the  county  should  be  In  the  margin,  is  to  show  that  the 
B^jtu^ces  of   fact  arose  within  the  justices'  jurisdiction.  (6)     And  where 

an  order  appeared  to  be  made  by  two  justices  of  the  libeit; 
of  the  Tower  of  London,  which  has  a  separate  commissioD 
of  the  peace,  with  dicers,  and  quarter  sessions  of  its  ovd, 
Ix>rd  Hardwicke  observed,  I  do  not  know  whether  tk 
want  of  an  averment  in  what  oounty  the  liberty  i%  be  m 
escception  on  )  8  Eliz.  cS. ;  however,  that  is  fiilly  cleared 
up  by  SCat.I.  c6.(7):  and  the  court  hdd  the  original 
order  good  as  to  this  exoq>t]on.  (8) 


aiibarty. 


(1)  See  ante,  title  Order  of  Removal,  206.  et  seq^  and  of  BIsnte- 
nance,  959,  ftc. 

(2)  Rex  V.  Skinn.  1  Bott,  470.  Pl.  58?. 

(3)  Rex  «.  EUen  Taylor,  5  Burr.  1679. 

(4)  GomK  SS2. 

(5)  Rex0*  MTilley,  i  Bott,  490.  Ph  682.  See  abo  Rcg.«.  Golli» 
11  Mod.  178.  But  in  Bumell's  caae,  1  Vent  48.,  md  in  StoniB*sciKi 
lb.  211,,  luch  orden  were  beld  bad. 

(6)  Rex  o.MeMenger,  l  Bott,  491.  P1.63S. 

(7)  Which  gives  justices  of  a  liberty  the  same  jurisdiction  as  j»^ 

of  a  county.  (8)  Rex  v.  Messenger,  ante,  (6X 
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An  order  must  be  mads  by  two  jnstioes,  but  is  good  if  Mustbetwoor 

J    ,  .,x  more  justices. 

made  by  more.  (1)  ^ 

And  it  need  not  appear  that  they  were  justices  in  or  Need  not  be  of 
next  the  Emits  where  the  parish  church  is ;  for  the  words  ^  ^mnts,  &c. 
of  tlie  statute  are  only  directory,  and  were  so  held  in  Rex 
o.  RoolLe.  (2) 

3.  It  is  generaUy  expressed  to  be  made  upon  the  com-  s.  Need  not  be 
plaint  of  tbe  churchwardens  and  overseers,  but  this  is  not  «f  ^j^j^^, 

^  (8)  dens,  &c. 


Also,  an  order  stated  to  be  made  on  the  application  and 
cromplaiht  of  the  overseers  of  the  poor  of  H.  U.  Q.,  in 
the  parish  of  H.,  is  sufficient,  without  stating  it  to  be  a 
township  maintaining  its  own  poor.  (4) 

4*  It  is  usual  and  proper  to  state  that  the  defendant  4.  Proper  bat 
mm  sununoneds  and  that  he  either  appeared  in  consequence  J^tJJJ^?^* 
diereoC  or  neglected  to  do  so.     But  it  is  not  in  strictness  ftodant^s  tuai- 
necessary  that  this  should  be  averred  on  the  face  of  the  "^^^^ 
proceeding,  as  the  court  will  intend  that  he  was^  unless  the 
contrary  appear*  (5) 

5«  Hie  examination  of  the  woman  on  oath,  as  to  her  5.  Wonum's  ; 
delivery  of  a  child,  and  by  whom  it  was  begotten.  (6)  ciaininrtion 


(1)  An  order  made  bj  five  justices.    Hotton's  case,  s  Salk.  477. 

(9)  Rex  t.  CfehuL  1  Botl»  47a  PI.  567.  Rex  v.  BidLer,  S.  P.  ib.  471. 
PL  SSS.  And  see  Rex«»CraHe»  Comb,  ssd.,  where  this  exeepCion  was 
taken  to  aa  indictmentyibr  refiisbg  an  appfentice,  and  over-ruled. 

(3)  Rex  o.  Fox,  sTerm  Rep.  148.  Rex  v.  Bucknall,  1  Barnard,  K.  B. 
961.  Rex  V*  Baker,  1  Bott,47l.  PL  588.  But  Rex  o.  Nottii^gham, 
9B0tt»47a  PL  697.  is  contra,  ante,  999.(1) 

(4)  Rex  V.  Haitanston,  Upper  Quarter,  4M.  &S.  559. 

(5)  Rexa.Gl^gg^lStr.475.  Rex  o.Claylan,  5  East,  58.,  and  tbe  eases 
ahen  GitM^  reipectingainiilar  Olden  made  bj  justices  of  tbe  peaces  up^ 
other  subjects.    See  abo  Rex  v.  Hawkins,  Poor  SeL  197. 

(6)  But  see  how  fer  this  ap^^iss  where  the  mother  u  married,  ante 
1294,  &c 
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«.  Child's  sex.      6.  It  miist  slate  the  sex,  or  eke   the  name  of  the 

duld.  (1) 

7.  And  ad-  ?•  I^  i^^tist  appear  from  the  words  used  by  the  justices 

judge  it  born     that  the  child  was  bom  in  that  parish  for  whose  rdief  the 
^'^^'         order  is  made ;  for  the  birth  is  the  fonndatioo  of  the  jurist 
diction,  it  being  to  that  parish  only  the  child  can  be  niti- 
AU^gation        mately  chargeable.  (2)      An  allegation  in  the  coiq>l^t, 
^n^^  *  without  abjudication  or  words  of  the  justices,  boat  whence 

the  place  of  its  birth  can  be  collected,  is  insufficient,  tor 
the  complaint  may  be  untrue.  (3)  An  order  ran  in  this 
form :  ^^  We  A.  and  B.  two  justices  of  the  borough  of  L, 
residing  within  the  limits  where  the  parish  church  is,  with- 
in which  parish  the  child  was  bom,  do,"  &c.  and  quashed; 
for  it  only  avers  that  the  justices  dwelt  in  the  parish  in 
which  the  child  was  born,  which  might  not  be  that  to  which 
the  relief  was  ordered.  (4) 


But  formal  ad-  Bat  a  formal  adjudication  is  unnecessary.  It  is  suffiaent 
n'SSS^inlJ  ^^"^  appear  any  where  upon  the  order,  in  the  words  rf  Ac 
jwtioes*  wonts,  justices.  (5)    An  order  in  the  following  fixm  was  held 


(1)  Rex  V,  England,  1  Str.  505.  It  is  most  usual  to  state  the  sex,  hit 
I  have  quoted  the  case  as  reported. 

(8)  Rex  o.  Cuddington,  1  Bott,  488.  PI.  6S1.  Rex  «.  Willey,  sBott, 
490.  PI.  659.  Anon.  Styles,  S68.  Rex  v.  Childers,  1  Bannrd,  LB. 
396.  Reg.  V.  Cash,  Gas.  Sett.&Rem.59.Rex«.Baker»ib.47l.P-5S8. 
Where  an  order  was  intitled  thus:  ^  The  order  of  us,  A.  B.  and  CD. 
justices,  &c  concemmg  a  bastard  child  bom  in  the  foreig:n  of  R.,iD  t^ 
parish  of  R.,  and  chargeable  thereto,  ofuMch  the  churchwardeos  sod 
overseers  of  the  fordgn  of  R.  have  made  complami;  it  was  quashed,  be- 
cause the  Inrth  is  only  in  the  title  of  the  oider  and  complafflt  of  the 
officers.  In  that  case,  the  chief  justice  is  made  to  say,  ^  diat  if  theft  be 
no  adjudication  that  the  child  is  bom  in  the  paridi,  tlie  order  is  haii!* 
post,  SOS.  (5).  See  also  Rex  o.  St.  Maiy*s,  Notljnghamj  isEait,^:. 
ante,  999.  (i). 

(8)  Rex  V.  Godfrey,  9  LdRaym.  1S69.  Rex  v.  Stanley,  CSsid.  i7i 
1  Bott,  495.  PI.  641.  Rex  V,  Churchwardens  of  Hexham,  i  Boct,  4S9. 
PI.  680.,  where  the  order  was  made  upon  die  parish  oflficers  to  muotaiB 
it  until  the  mother  should  be  able  to  provide  for  it,  the  mother  not  bang 
able  to  keep  it,  the  fidiier  unknown,  and  the  duld  likely  to  perish;  sod 
quashed,  it  not  appearing  that  the  child  was  bora  there. 

(4)  Rexo.  Butcher,  1  Str.  487.  1  Bott,491.  PI.  651. 

(5)  Per  Denison  Just.,  in  Rex  v.  Fox,  6  Terai  Rep.  150. 


Form  of  an  OriBer  ofFiliaiion.  SOI 

good :  ^<  The  order  of  us,  L*  and  D.,  two  josticesy  &c«, 
residing  near  the  parish  of  H.,  concerning  a  bastard  child 
of  K  6.)  born  in  the  said  parbh  of  H./'  and  adjudging 
J.  T.  «  to  be  the  fether  of  the  said  chikL*'  ( 1 ) 

And  an  order  which  recited  that  the  child  was  baptized  OMer  redtiDe 
in  the  parish,  and  did  not  adjudge  that  it  was  born  there,  ^  the^^h 
was  confirmed.  For,  as  the  order  says,  ^  she  was  delivered  held  good, 
of  a  child  baptized  in  the  parish,"  that,  by  a  reasonable 
construction,  may  be  taken  to  be  the  place  of  the  birth  of 
the  child:  and  as  to  its  being  recited,  that  is  su£Scient; 
for,  in  orders  of  removal,  it  is,  ^^  whereas  upon  complaitU^ 
and  that  is  looked  upon  as  affirming  a  fact   done;  so, 
^  whereas  such  a  child  was  baptized  in  such  a  parish,"  is 
a  sufficient  affirmation  of  the  fact  (2)     Likewise,  where  it 
was  excepted  to  an  order  that  it  is  no  otherwise  affirmed, 
that  the  child  was  bom  in  O.  than  by  a  ^^  whereas,"  wliich 
is  a  recital  only.  Pi^  Curiam.  The  whole  order  is  the  words, 
of  the  justices,  and  in  this  case  a  sufficient  adjudication  (rf*. 
thefiu:t.(S) 

8.  Also  it  has  been  held,  that  if  it  appear  by  tlie  order  Adjuike  the 
Aat  the  bastard  was  exammed  upon  oath,  and,  conse-  ^^'^/^Jn 
quendy,  that  being  old  enough  to  be  sworn,  she  might 
have  gained  a  settiement  for  herself,  tlie  justices  should  ad- 


(1)  Refx  V.  Fox,  1  Bott,  492.  PI.  637.  In  the  report  of  this  case,  from 
Lord  Kenyon's  MS.,  the  order,  was  to  the  following  effect :  **  The  order 
of  us  L.  and  D.,  two  justices,  &c.  redding  near  to  the  parish  of  H.,  con- 
cenung  a  male  bastard  child  of  E.  G.  bom  in  the  said  parish  of  H." 
The  objection  taken  to  this  part  of  the  order  was,  that  it  is  not  adjudged 
that  this  child  was  bom  in  the  parish  of  H.,  but  only  so  said  in  the  title 
of  the  order.  But  overruled,  for  it  need  not  be  ii\  the  adjudication. 
Hex  V.  Redshaw,  S2Geo*IL  Rex  v.  Rooper,  266eoJt.,  and  it  is  clearly 
settled,  that  if  it  appear  in  any  .part  of  the  order  and  in  the  uwrdt  of  the 
JMitieet,  (which  is  the  case  here,)  it  is  sufficient 

(S)  Rex  V.  Moravia,  1  Bott,492..  PL  696. 

(5)  Rex  V.  Grsvesend,  1  Bott,49i..  PI.  653, ;  and  that  an  express  ad- 
ja<fication  appeared  on  the  p^ceedings  in  this  case^  see  Rex  v.  Pitts, 
post,  303,  (1). 
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judge  the  parish  to  be  the  place  of  her  last  k^  9^ 
ment  (1) 

9.  Mutt  aver        9.  It  should  State  the  duld  to  be  diargeafale^  or  VOaij 
it  cbaiigeable.    to  become  so,  to  the  parish  (2),  and  the  order  made  for  its 

relief. 


An  order  was  quashed  because  it  was  not  said  thstdK 
diild  was  chargeable  to  the  parish,  but  to  the  haooliet  Bnt 
if  it  was  an  hamlet  that  maintained  its  own  poor,  it  lad 
been  good.  (S)  So  one  ordering  the  fether  to  maintMivAe 
child,  *<  for  the  relief  of  the  governor  and  gnardianfortlie 
poor  of  Colchester,''  and  not  saying  ^  for  tha^rdief  of  tiie 
poor,"  was  quashed.  (4) 

An  order  was  entitled  thus :  ^  The  order  of  u%  A.B. 
and  C.  D.,  justices,  &c«  ooneeming  a  bastatd  diild  borom 
the  foreign  of  Ryegate,  in  the  parish  of  Bjegate^  asd 
cliaigeable  thereto^  of  whidi  the  dturckwaidens  and  ova- 
seers  of  the  foreign  of  Ry^iate  have  made  complaint  It 
was  objected,  that  it  is  an  extra-parochial  place  ^  for  it  ap- 1 
pears  that  the  child  was  bom  in  die  foragn  of  Bjeg^ ' 
Angwer.  It  is  alleged  to  be  within  the  parish*  llifrfora^ 
of  Ryq[aleisthepari8hof  Ryegate.'*'  But  tbe  order  M 
quashed  iqpon  this  and  another  csDoeption.  (5) 


Adjttdgede-  ^*  "^^*^  adjudge  the  party  to  be  the  reputed  fiuherof 

feadanttobe    the  said  bastard  child.    An  order  which  pursued  the  feciR 
ge^^uted      j^  Bum(5)»  widi  the  omission  of  the  clause  foUciwiifi 

(1)  Rex  «.  St.Mary*i»Nottfaighaa,Fofd*B  MSSL  iSEB$t,S7  (s)l«Mi 
1197.  (6> 

(9)  ComUss.  Rex  tf.NelM>ai  1  Vent.  S7.;  aad  ms  R«a «iii^ 
with Sowttby,  5M.ftS<s»9.  aote, l9S.(s).  fl80.(4>  Bot RtfftM*^ 
thews^ Salic 475.  Anon,  iolklod.84. eontia.  FBritiiictf«Mdait,M 
everf  bastsnl  diQd  fe  beoonie  ehsi]geabla. 

(3)  Rex  V.  Mitford,  Cm.  Sett  150.  iBott,  469.  PLC97.  to «^ 
HartingtoDy  Upper  Quarter,  4M.&8.559.  aata^Sss.  (4> 

(4)  Rexv.  Howiett,  iBott»49i.  P1.6S4.  iWat.8S.&C 

(5)  Rexv.  Baker,  1  CoBBt.47S.  Fl*e9a.  sat?»300.(9)» 

(6)  1  Bum's  Justice,  tit.  Bastard. 
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^  We,  therefore,  upon  examination  of  the  cause  and  cir* 
cumstances  of  the  premises,  as  well  upon  the  oath  of 
the  said  A.  B.  as  othenrise,  do  hereby  adjudge  him  the 
said  C.  D.  to  be  the  reputed  &ther  of  the  said  bastard 
child,'*  was  quashed,  as  not  adjudging  C.  D.  to  be  the 
reputed  &ther,  notwithstanding  the  recital  in  the  preced-^ 
ing  part,  "  Whereas  it  appears  to  us,  the  mid  justices^ 
8cc(l) 

10.  The  adjudication  must  appear  to  be  made  by  both  lo.  Adfadiae 
justices.    Two  magistrates  made  an  order,  and  when  it  j^^c^ 
came  to  the  adjudication,  it  was,  *<  we  the  sdd  justices 

doth  ac^dge^**  instead  of  ^  do  adjudge."  After  the  case 
had  depended  two  tarms  <m  this  oligection,  and  been  seve^ 
ral  times  stated,  and  the  record  in  Rex  o.  Ttilwood  eX" 
amined,  the  CSourt  on  the  objection  quashed  the  order.  (3) 

11.  If  die  reason  assigned  for  the  adju^cation  be  in»  ii.  Need  not 
snfRcknt.  the  order  is  bad.  Ke'SSdi. 


Upoii_an  order  of  bastardy,  it  was  stated,  that  the  bus- ~  «« *«- 


cation,  but  if  it 
i  one  in- 
tent it  u 


hand  had  been  absent  six  years,  and  that  during  his  ab«  bad. 
sence,  the  defendant  had  carnal  knowledge  of  the  wife^ 
^9  ikerefbre^  we  adjnc^  him  to  be  the  putative  father. 
But  by  the  Court  This  order  must  be  quashed ;  fbr  his 
lying  with  her  is  not  a  sufficient  reason  to  infer  him  tlie 
father  of  this  child ;  and  though  the  justices  need  not  shchao 
^^grotmd  tkejf  go  vpouj  yet  if  they  do^  and  it  appears  no 
^f0cient  groundf  their  order  wUl  be  bad.  (S) 

18.  It  mutt  specify  the  sum  which  it  requires  the  parQr  is.  Mutt  i^ 
to  pay  in  relief  of  the  parish.    It  may  direct  a  weekly  ^^g^  ^^ 
payment  to  be  made  on  a  particular  day  in  the  week,  al«  ^tad. 
though  the  furst  week  from  making  the  order  is  not  com- 


(1)  Rexo.  Pitts,  Doug.  662. 

(s)  Rex  V.  Weston,  s  Ld.  Raym.  1198. 

(3)  Rex  V.  Browne,  ?8tr.  sii.  pott.514.(8). 
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plete  on  that  particular  day  (1) ;  and  if  no  day  be  raoi* 
tioned,  it  is  payable  at  the  conunencement  of  the  we^  (S) 
And  if  it  directs  that  a  certain  sum  be  paid  towards  die 
expences  of  the  parish  on  account  of  the  child^  it  will  be 
good,  although  it  do  not  particularise  what  the  expoioes 
Order  of  turn  were.  (S)  An  order  requiring  the  defendant  **  to  pay 
in  groM  for  ex-  j^^j^  pounds  in  gross  immediately  upon  sight  of  the  cider, 

and  after  that,  so  much  weekly,"  is  good;  for  the  gross 

sum  might  be  only  for  mdemnifying  the  parish  finr  money 

Imtancet  of     previously  expended.  (4)    So  likewise  one  fon  a  sum  in 

**>^  .^^"      gross,  ^^  for  maintenance  and  other  incident  charges."  (5) 

But  if  it  had  only  stated  it  to  be  ^^  for  maintenance,"  it 
had  been  too  general.  (6)  So  an  order  adjudging  96t 
to  be  paid,  part  whereof  had  already  been  paid,  fer  the 
maintenance  of  the  child,  and  other  incident  diaiges  and 
expences,  held  good.  For  the  words,  ^*  other  inddeot 
charges,'*  must  be  incident  to  the  maintenance ;  and  the 
rather,  as  a  part  thereof  is  already  paid*  Wright  J. 
said,  that  at  first  he  was  of  a  different  opinion,  and 
thought  the  words,  '*  incident  chargesy^  extremely  gene* 
ral ;  but  on  looking  into  it,  he  found  there  were  orders  as 
general  as  this  is.  (7) 

An  order  to  the  putative  fiither  ^  to  pay  the  chnrdi- 
wardens  and  overseers  of  the  parish  505.  for  the  midwife, 
and  other  charges,  and  for  the  maintenance  of  tlie  child 
fix>m  its  birth,  tUl  the  day  of  making  the  order,  and  finom 
that  day  so  much  a-week,  so  long  as  the  child  shall  can- 


(1)  Rexv.Weston,  l  Bott,  487.  PL  619.;  and  quaere,  if  the  petjnnem 
ihouid  not  be  weekly  as  the  statute  directs.  For  send),  an  order  to  psj 
monthly  is  bad.    Rex  v.  Sharpe,  1  Sid.  SS8.  but  adjourned. 

(2)  Rex  V.  Feamley,  1  Term  Rep.  516.  ante,  865.  (5). 

(3)  Rex  V.  Skinn.  1  Bott,  470.  PI.  587. 

(4)  Rexv.  Odham,  1  Selk.  124. 

(5)  Rex  V.  Grayesendy  l  Bott,  491.  Pi.  6S5.  upcm  the  anthority  of 
Rqg.  V,  Odham,  and  see  Rex  o.  Eve,  2  Show.  256.  But  Rex  «.  Co&ot, 
1  Bott,  486.  PL  615.  b  contra. 

(6)  Rex  o.  Oravesendy  supra. 

(7)  Rexo.  Moravia,  l  Bott,  492.  PL  656, 
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tinue  chaigeahley*'  is  good,  although  it  is  not  adjudged 

that  so  much  as  50s.  had  actually  been  expended  by  the 

parish.      For  the  justices  may  indemnify  the  parish  in 

gross,  for  the  charges  of  lying-in,  and  other  incidental 

charges,  and  the  charges  of  the  midwife,  &c.  fall  upon  the 

parish.  (1)    And  it  need  not  state  by  whom  the  money  May  order  the 

is  disbursed.  (2)   It  is  likewise  no  objection  that  it  orders  ^%^^ 

the  money  to  be  paid  to  the  overseers.  (3)  oreneen. 

13.  In  some  cases,  the  court  of  king's  bench  seem  to  is.  Should  or- 
have  quashed  an  order,  where  the  sum  thereby  required  ^.j[^^°*^^^ 
to  be  paid  was  either  unreasonably  small  or  excessively 

large.  (4) 

14.  The   justices  have  power  to  order  the  parent  to  i4.  Should  re* 
pay  so  far  as  is  necessary  to  indemnify  the  parish  for  the  *^^^  mauite- 
expence  of  mamtainmg  the  bastard,  but  no  lurther.     The  child  is  chai^ 
payment,  therefore,  should  be  limited  in  the  order  to  such  ■^^®« 

time  as  the  child  shall  be  a  burthen  upon  the  parish.  An 
order  to  pay  so  much  a-week  indefinitely,  is  bad.  (5)  The 
usual  form  is,  ^*  during  so  long  a  time  as  the  said  bastard 
child  shall  be  chargeable  (6)  f  or  if  it  be  '*  till  it  shall  be 
no  longer  chargeable,''  it  is  good.  (7)  So  it  is  well  enough, 
if  it  directs  45.  a-week  to  be  paid,  during  so  long  as  the 

(1)  Rex  «.  Pox,  1  Bott,  49J.  PI.  638.  Rex  v.  Hartington,  Upper 
Quarter^  4  M.  &  S.  559.    But  see  Rex  v.  Sherman,  1  Vent.  210. 

(2)  R4Sg.  V.  Smith,  1  Bott,  487.  PL  618. 

(3)  Rex  «.  Weston,  Salk.  1S2.  The  objectbn  was,  that  by  the  order 
the  fiither  was  directed  to  pe^  to  the  overseen  of  thepoor^  and  that  it 
ought  to  have  been  to  the  inhabitants  of  the  parish  generally;  but  the 
Conrt  were  of  opinion,  that,  as  before  the  institution  of  overseers,  the 
Insticea  might  order  the  money  to  be  paid  to  two  or  three  of  the  in* 
habitants,  so  now  they  may  to  the  overseen. 

(4)  An  order  to  pay  2d,  a-week,  quashed,  as  too  small.  Rex  v. 
Perkaase,  1  Sid.  565.  Also,  an  order  to  pay7i.  a-week,  94  Car.  II. 
luaebed,  as  excesnve,  Rex  v.  Sherman,  1  Vent.  sio. 

(5)  Bex  o.  Matdiews,  s  Srik.  475. 

(6)  It  b  the  light  wi^.  Pa  Lee  C.J.  Newland  o.Osman,  l  Bott, 
|60.  PL  574. 

(  7)  Rex  V,  Johnson,  Comb.  69.  See  13  East,  57.  (a). 
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If  while  two  two  female  bastard  children  shall  be  chargeable,  withoat 
chiuveiible  specifying  how  much  for  each ;  for  if  either  die,  the  partr 
good,  is  discharged,  (i)     But    orders    requiring    the   payment 

S'IrScat  "^^"  *®  ^^**^  "^^  ^^^^  y^^^  old  (S),**  or  «  nine,  if  it 
a  certain  age  should  SO  long  live  (3),"  or  till  ti^elve  years  old  (4),  have 
held  good.        ^^^^^  jj^]  j  good,  because  it  cannot  be  intended  to  be  able 

to  provide  for  itself  sooner. 

Yet  it  seems  to  have  been  plausibly  objected  in  the  first 
of  these  cases,  that  possibly  the  child  might  gain  a  settle- 
ment, or  a  person  might  give  him  an  estate,  or  bis  father 
might  take  him.  But  the  Court  thought  these  pos^bilities 
too  remote.  (5) 

Such  orders  But  an  order  to  pay  3s.  weekly,  ^*  till  the  child  attains 

when  bad.        ^^^  ^^  ^f  fourteen  years,  was  held  bad."  (6)     And  in  one 

case,  an  order  adjudging  the  reputed  father '  to  pay  so 
much,  till  the  child  be  of  seven  years  of  age,  was  quashed; 
for  they  cannot  charge  tiie  &ther  for  any  certain  determi- 
nate time,  but  as  long  as  the  child  shall  be  chargeable  to 
the  parish.  (7) 

15.  Cannot  1^*  Further,  the  justices  cannot  order  a  sum  to  be  pail 

order  a  sum  in  at  a  future  day  for  a  particular  purpose,  as  for  binding 
atfature  J^.    ^®  child  apprentice,  for  perhaps  it  may  never  be  nece- 

sary.  (8)     And  if  the  order  direct  that  the  putative  fitther 

(1)  Rex  V.  Skinn.  1  Bott,  470.   PI.  587. 

(2)  Smith's  case,  Poor  Sett.  64.    See  also  Comb.  28S. 
(Z)  Rex  t;.  Street,  2  Str.  788. 

(4)  Rex  o.  Buckall,  1  Barnard.  K.  B.  261.  But  BorwelT*  case, 
1  Vent.  48.  is  contnt;  and  in  Reg.  o.  Collins,  11  Mod.  176.  Rff-*- 
Atkins,  ib.  172.  orders  to  pay  till  child  be  ten  years  old,  quashed  far 
Uiis  defect. 

.  (5)  Smith's  case,  ante,  (2).  But  see  the  reasoning  of  Twisden  J < 
Rex  r.  Sherman,  l  Vent.  2iO. 

(6)  Rex  V,  Barebaker,  2  Salk.  486.  Semb.  Rex  o.  Sbarpe,  1  Sii  ^• 

(7)  Rex  9.  Brown,  2  Salk.  480.  and  see  the  reasoning  of  Twisdeo  J-^ 
supra,  (5),  and  the  cases  cited,  supra,  n.  (4}. 

(8)  Rex  r.  Willey,  1  Bott,  490.  PL  632.  Rex  v.  Brown,  OfoAff' 
bach,  448.    Rex  v.  Atkins^  1 1  Mod.  172.  S.  P. 
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*^  shall  give  security  to  the  parish  to  perform  the  order," 
it  is  bad  a&  to  that  (I) 

16.  By  49GeaIIL  c.68.  s.1.4.  the  putative  father  is  16.  Nor  father 
made  liable  to  pay  all  reasonable  charges  and  expences  J|^.P^^  "^^"" 
incident  to  the  birth  of  the  child,  and  also  the  reasonable 
cx>sts  of  apprehending  and  securing  him,  and  likewise 
those  of  the  order  of  filiation,  all  which  are  to  be  at  the 
discretion  of  the  justices  or  court  making  the  order  of 
filiation,  who  are  authorized  to  order  payment  of  the  whole 
or  part  thereof,  provided  that  the  costs  of  apprehending 
and  securing  the  father  and  of  the  order  of  filiation  shall 
not  in  any  case  exceed  10/.  But  to  render  him  thus  liable, 
the  child  roust  be  born  alive ;  for  all  the  provisions  in  tlie 
several  statutes  respecting  bastardy  assume  that  the  child 
is  bom  alive,  and  many  provisions  in  this  as  well  as  the 
tfbrmer  acts  are  inapplicable  to  a  dead  child.  (2) 


Sect.  VI. 

Of  Orders  of  Filiatiofi  by  the  Justices  at  their  Quarter 

Sessions, 

Before  3  Car.L  c.4.  the  sessions  had  no  authority  to  Power  by 
meddle  in  the  case  of  bastardy,  till  the  two  next  justices,       ^'  *  ^' 
.according  to  the  statute  of  ISEliz.  c.3.  had  made  an  order 
tberein ;  and  tlien,  and  not  before,  the  justices  in  sessions 
might  make  a  new  order,  &c.  otherwise  not.  (3)    But  they 

(1)  Rex  V.  Fox,  1  Bott,  47*i.  PI.  590.  and  the  cases  in  the  margin. 
Rex  V,  Ere,  2  Show,  256.  See  Rex  v.  Sharpe,  I  Sid.  322.  Smith's 
erase,  2  Bnlst.  342.    Also  post,  314.  (3). 

(2)  Rex  V.  De  Brouquens,  14  East,  277. 

(5)  Slater's  case,  Cro.  Car.  471.  1  Bott,  498.  PI.  727.  The  authority 
of  the  sessions,  where  it  is  not  expressly  given  by  statute,  is  thus  declared 
*]t>y  Lord  Hardwicke:  ''  If  authority  be  given  to  two  justices  of  peace,  to 
41I0  an  act,  and  no  appeal  is  given,  then  it  may  commence  at  sessions; 
%y%j,t  if  an  appeal  be  given,  then  it  cannot  be  b^^n  at  sessions.  Rex  v. 
JM'Artlett,  1  Bott,  306.    PL  320. 

X  2 


308  Of  Orden  ofFiliatum  by  the  Justices. 

have  audiority  to  make  an  original  order  in  sudi  cases, 
under  the  first-mentioned  statute.  (1) 

Orders  of  bas-       Original  orders  of  this  sort  are  not  CDHimonly  made  at 

tardy  by  ses-    sessions :  the  usual  way  beinir,  to  brinir  the  matter  before 
sions  rare.  .^  o»  o 

that  court  by  way  of  appeal,  from  an  order  of  two  jush 
tices.  (2)  The  same  formality  and  precision  is  required 
in  orders  of  this  kind  when  made  there,  as  if  they 
been  made  by  two  magistrates  out  of  session. 

Must  summon       It  is  essential  to  right  and  justice,  diat  the  party 
P^rty*  be  summoned  previous   to  their  making  an  order  upon 

Order  need  not  him ;  but  that  summons  need  not  be  set  forth  on  thete 

of  the  proceeding,  as  the  superior  court  will  presmne 
there  was  one,  unless  the  contrary  appear.  (S) 

Order  on  con-      Where  the  putative  father  was  a{^rdiended  upon  a 

mShV"uittht  ^*""''*"^  ^^  ^®  constable  let  him  escape,  an  order  of 
ed  as  to  the  sessions  made  upon  the  constable,  to  pay  32.  towards  the 
constable.         expences  the  parish  had  been  at,  and  Is.  a  week  towards 

the  maintenance  of  the  child,  and  the  mother  to  pay  6^ 
arweek,  was  quashed,  as  to  the  ccostable,  the  justices  not 
having  authority  to  make  i^  but  confirmed  as  to  tbe 
mother.  (4) 

May  quash  or-      It  seems  as  if  the  justices  may  at  the  same  $iessss& 

other. 

(1)  Slater's  case, ante,  307.(3).  Wood's  case,  sBulst  355;  Rex«.M» 
senger,  1  Bott  491.  PL  633.  Rex  o.  Qegg,  l  Str.475.  Rex  o.Greaves^ 
Dougl.  632.    Rex  o.  Price,  6  Term  Rep.  147. 

(3)  They  are  said  to  be  very  rare.  Per  Pratt  C.J.,  RexcOfj^ 
supra,  (1).  But  the  practice  seems  to  have  altered  in  this  respect,  usojne 
counties,  dnce  statutes  6  Geo.  II.  C31.  and  49  Geo.  III.  c68. 

(3)  Rex  V.  Clegg,  supra,  (l).  Pratt  C.J.  at  first  contra.  Rex  v-Oif 
ton,  3  East,  58.  and  see  .ante,  299.  (5).  Rex  v.  Hawkins,  Poor  Sett,  is: 
contra. 

(4)  Reg.  t^.  Ridge,  11  Ann.  1  Bott,  499.  PI.  651. 


Of  appealing  against  Orders  qf  Filiation^  Sfc.  309 

justices,  and  also  make  an  original  one  upon  another  per«- 
fton^  for  the  same  child.  (1) 

Sect.  VII. 
Of  appealing  against  Orders  of  Filiation  and  Maintenance. 

The  appeal  given  by  the  ISEIiz.  cd.  to  the  party  ac-  Ap|)ealtowhae 
cused,  arose  only  from  his  being  bound  over  to  theses-  *«*'*^"^ 
sions,  and  the  parish  enjoyed  no  such  power.  (2) 

49  Geo.  III.  C.68.  s.5.  gives  an  appeal  to  any  person  or  49  Geo  JII. 
persons  aggrieved  by  an  order  made  by  justices  under  c.  68. 8.5. 
the  provisions  of  the  act  not  originating  in  sessions,  to  the 
next  sessions  for  the  county  where  the  order  is  made,  ou 
giving  notice  to  such  justices  or  one  of  them,  and  to  the 
overseers  of  the  parish  on  whose  behalf  the  order  is  made, 
or  one  of  them,  ten  clear  days  before  the  quarter  sessions, 
of  his,  her,  or  their  intention  to  appeal,  and  the  cause  and 
matter  thereof,   and  entering  into  a  recognizance  within 
three  days  after  such  notice  before  some  justice  for  the 
county,  with  sufficient    surety  conditioned  to  try  such 
appeal,  and  aUde  the  judgment  and  order  of  and  pay  such 
costs  as  shall  be  awarded  by  the  sessions,  who  are  em- 
powered to  hear  and  determine  the  appeal,  and  give  relief 
and  costs  to  either  party  in  their  discretion. 

And  there  must  be  ten  clear  intervening  days  of  notice  Ten  dear  days, 
exchisive  both  of  that  of  serving  the  nodce,  and  the  day 
of  holding  the  sessions.  (8) 

It  is  requisite  that  the  causes  and  matters  of  the  appeal 
shonld  be  specified  in  the  notice,  the  dbject  of  the  legislature 
being  that  the  respondents  should  know  precisely  what 

(1)  Burrell'ftcase,  1  Mod.  20.  Pridgeon's  case,  1  Bulst  25S.  PI.  648. 
Rex  V.  Smith,  8  Bulsi.  J43. 

CS)  Per  Lord  Hardwicke,  Rex  t?.  Jenkin,  Cases  Temp.  Hardw.  301. 

post,  315.  (4). 

(3)  Rex  V,  Justices  of  Herefordshire,  3  B.  &  A.  581. 
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objections  they  have  to  meet  Upon  this  ground  the  ses* 
sions  were  held  to  have  acted  rightly  in  refusing  to  hear 
an  appeal  against  an  order  of  filiation  upon  the  following 
notice :  '<  This  is  to  give  you  notice,  that  I,  H.  N.  of  L 
do  intend  at  the  next  genextd  quarter  sessions,  &c  to  com- 
mence and  prosecute  an  appeal  against  an  order  of  filiation 
made  by  you,  &c.  whereby  I  was  adjudged  to  be  the  &t!ber 
of  a  fenude  bastard  child,  bom  on  the  body  of  EL  R.  and 
chargeable  to  the  parish  of  S.  in  the  said  ct>unty;'*  for 
it  does  not  contain  any  information  of  the  cause  and  mat- 
ter of  appeal ;  it  is  merely  a  description  of  the  order  and 
not  of  the  objections  which  the  party  charged  intended  to 
make  to  it  (1) 

But  as  the  act  49  Geo.  III.  c*  68*   does  not  expresslj 
Verbal  notice,  require  the  notice  of  appeal  to  be  in  writings  a  verbal 

notice  to  the  justices  taking  tlie  recognizance  of  the  parties' 
intention  to  appeal,  and  of  the  cause  and  matter  thereof^  is 
sufiicient.  (2) 

Time  for  ap-         Where  an  order  of  filiation  has  been  made,  and  the  tiine 

for  appealing  against  it  is  passed,  it  cannot  be  enforced 
under  ISEliz.  c.3.,  but  the  justice  of  peace  must  proceed 
under  49Geo.IIL  c68.  s.3.  by  commitment  for  three 
months.  (3) 

By  sect  7.  No  appeal  in  any  case  relating  to  bastardy 
shall  be  brought,  received,  or  heard  at  the  said  quarter 
sessions,  unless  such  notice  shall  have  been  given,  and 
recognizance  entered  into  in  manner  aforesaid. 

The  18  Eliz.  directs  the  appeal  to  be  made  to  the  next 
general  sessions,  afler  the  party  has  notice  of  the  ordet) 


(1)  Rex  V,  Justices  of  Oxfordshire.  1  B.  &  C.  279. 

(2)  Rex  V.  Justices  of  Salop,  4  B.  &  A.  626. ;  and  see  Rex  v.  Justices 
of  Surrey,  5  B.  &  A.  559. 

(5)  Ex  parte  Addis,  1  B.  &  C.  87. 
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and  made  de&ult  in  not  performing  it*  ( I )  This  meant 
at  the  next  general  sessions  for  that  part  of  the  county 
in  which  the  order  was  made,  and  not  the  first  sessions, 
which  might  happen  in  a  distant  part  of  it.  (2)  If  such 
an  order  was  made  by  two  justices,  during  sessions'  time, 
the  appeal  ought  not  to  be  to  such  sessions,  but  to  that 
next  ensuing.  (3)  An  ^peal  to  the  next  quarter  sessions 
after  notice,  was  once  held  to  be  bad,  because  under 
2  Hen.V.  cA.  a  general  sessions,  to  which  it  is  directed  to 
be  made  by  ISEIiz.  might  have  intervened,  and  in  that 
case,  the  appeal  would  not  have  been  to  the  next  general 
sessions.  (4)  But  in  a  more  recent  case,  an  order  was  made  Butnovr 
on  the  27th  March,  and  the  reputed  fether  appealed  to  the  ^^^  contra, 
next  general  quarter  sessions,  held  22d  April,  when  the 
original  order  was  quashed.  Both  orders  being  returned 
by  certiorari^  it  was  moved,  on  the  authority  of  Rex  v. 
Shaw  (5),  to  quash  the  order  of  sessions,  that  court  having 
no  jurisdiction,  because  a  general  sessions  might  have 
intervened.  But  Lord  Kenyon  observed,  that  the  case 
dted  did  not  appear  to  be  one  of  the  most  authentic  in 
Salkeld's  reports.  It  is  a  general  rule,  that  every  intend- 
ment shall  be  made  to  support  an  order  of  justices ;  and 
as  it  does  not  appear  that  the  general  quarter  sessions 
held  on  the  22d  April,  were  not  the  sessions  next  follow- 
ing the  22d  of  March,  we  will  not  presume  it,  for  the 
purpose  of  quashing  the  order  of  sessioas ;  it  was  therefoi^e 
affirmed.  (6) 


(1)  It  seems  from  the  words  of  18  Eliz.  c.5.  that  the  justices'  power 
to  commit,  or  to  take  a  recognizance,  arises  from  the  party's  not  ob- 
serring  or  performing  tjie  order.  The  consequence  of  which  seems  to 
be,  that  the  appeal  lies  not  to  the  first  general  sessions  after  the  order  is 
made,  but  to  the  first  general  sessions  after  it  is  disobeyed.  Dalt.  4^. 

(2)  Rex  V.  Coyston,  1  Sid.  149.     1  Bott,  495.  PI.  642. 

(3)  Burrell's  case,  1  Mod,  20. 

(4)  Rex  0.  Shaw,  2  Salk.  482.  1  Bott,  496.  PL  644.  Rex  t;.  Brown» 
lb.  PI.  643.  2  Salk.  480. 

(5)  Supra,  (4). 

(6)  Rex  V.  Guardians  of  the  Poor  of  Chichester,    j  Term  Rep.  496. 

X  4 


512  ^  Ofrenuwing  Orders  of  BastarAfj  4^. 

Sessions  must  As  an  appeal  brings  the  whole  matter  both  of  law  and 
cumstaoM^  fiict  before  the  justices  at  the  sessions,  the  parish  officers 
appoil.  must,  unless  the  party  waives  it  by  the  tenor  of  his  notice, 

be  prepared  and  able  to  sustain  their  order,  by  sufficient 
evidence  (1) ;  and  it  is  equally  competent  to  the  party  inte- 
rested to  resist  the  fact,  as  to  take  such  objections  as  occut 
to  himself  or  his  counsel  upon  the  law.  But  if  the  ob- 
jections are  formal  only,  the  sessions  have  power  to  amend 
them,  under  5Geo.II.  c.l9.  (2) 

How  fieir  they        Hie  majority  of  the  justices,  upon  hearing  the  case,  will 
SbL?"**^^    either  confirm  or  quash    the   order,   according  to    their 

judgment :  and  where  an  order  is  substantially  good,  but 
directs  something  additional,  which  is  illegal,  they  may 
quash  such  defective  part,  and  affirm  the  remainder.  (3} 
Of  Costs.  But  their  order  must  be  final,  and  either  affirm  or  disallow 
.  that  which  is  appealed  against  (4) ;  and  they  cannot  award 
costs  to  be  taxed  by  the  clerk  of  the  peace.  (5) 


Sect.  VIII. 

Of  removing  Orders  of  Bastardy  into  the  Court  of 
Bewhj  for  the  Purpose  of  quashing  thenu 

Of  removing         If  the  defendant  is  dissatisfied  with  any  order  made 

tiowi  whe^"  "PO"  ^™>  either  by  two  justices,  or  by  the  sessi<Mis,  he 

defendant  at  may  remove  it  into  the  court  of  king^s  bench  by  writ  of 

"^*  certiorari* 

When  he  is  not  in  custody  for  disobedience  of  the  or- 

(1)  And  they  must  b^n  by  lupporting  it.    Rex  v.  KiiD,  18  Bast,  5Qi 
(s)  As  to  the  power  of  amendments  under  that  stiftatey  see  po^ 
tide,  Appeal, 
(a)  See  infra,  sect.  8.  the  power  of  the  king^s  bench  to  do  tins. 

(4)  Rex  o.  Smith,  2  Bulst.  542. 

(5)  Rextf.Skiim.  1  Bott,470.  PI.  487.  And  see  Rex  c.  Sweet,  9  East, 
15.  Rex  V.  St.  Mary's  Nottingham>  13  East,  57. 
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der,  ke  may  remove  it,  if  made  by  two  justioes,  aithou^ 
theM  has  been  no  appeal  (1)  to  the  sesrions. 

Bat  where  a  person  was  in  custody  for  disobeying  an  If  in  custody, 
order  of  bastardy  made  at  the  sessions,  the  court  seemed  j^^^^^ 
strongly  inclined  to  think  that  no  certiorari  ought  to  have 
been  granted  to  remove  the  order;  but,  that  the  proper        • 
mode  of  obtaining  relief,  if  the  defendant  was  entitled  to  it, 
vas  by  habeas  corpus^  on  a  return  to  which  the  causes  of 
commitment  would  be  specified,  upon  which  the  court 
would  be  enaUed  to  form  an  opinion,  whether  or  not  those 
causes  were  sufficient  to  justify  his  delenticm.  (2) 

The  defisndant  must  be  present  in  court  when  the  case  Defendant 

Gooies  on  to  be  heard,  that  if  the  order  is  quashed,  he  may  ™^  ^  P*^ 

,j  T  '-^  J   ^leoit  m  courty 

enter  into  a  recognizance  to  abide  sndi  order  as  may  be  on  argument. 


•  .-->•   Ui<  I 


[y  made  by  the  sessions.  (3) 


When  orders  are  thus  removed,   the  court  of  king's  When  (juaih 
bench  generally  decide  upon  what  a[q>ears  on  the  fade  of  ^  ^^"^  ^' 
the  proceedings.     They  will  quash  one  therefore,  Ist^  If  ut.  For  want 
substantiaUy  defective,  as,  for  instance,  if  there  be  no  adju-  "^^"^^ 
dication  that  the  defendant  is  the  putative  &ther  (4),  &c. 
2d,  If  it  appear  that  the  persons  making  it  had  no  juris-  sd^Juriadio 
diction,  and  diey  will  collect  this  not  merely  fiom  the  They  examine 
order  itself  but  firom  a  consideration  of  all  diose  orders  ^  ^^  orders 
which  have  been  made  upon  the   subject,   and  brought 
before  them  by  the  writ  oli  certiorari^    Thus,  if  two  jus-  IdBtaaock 

(I)  Rex  9.  Stanley,  Cald.  17fi.  As  to  the  fbrm  of  resioving  ordenby 
certiorari,  see  post 

(s)  Rex  V.  Bowen,  5  Term  Rep.  156.   Rex  v.  Smith,  S  Bulst.  348. 

(3)  Thb  is  assigned  as  the  reason  by  the  Court  in  Rex  o.  GHbson, 
1  Black  Rep.  198.  But  qiuere,  if  that  would  have  been  necesniy  where 
the  party  had  entered  into  a  recognizance  under  6  (}eo.II.  cSl.  The 
necessity  of  Ins  being  present,  is  ho^irever  admitted  lu  a  genetal  rule. 
See  Rex  v.  Mathews,  9  Salk.  475.  Rex  «.  Price,  6  TenA  Repip  147. 
where  it  was  dispensed  with.  Rex  o.  St.  Mary's^  Nottingham,  East, 
loGeo.n.  isEaat,  57. 

(4)  See  Rex  v.  Pitts,  Doug.  662.  and  the  Yarious  cases  upon  the  form 
of  orders  thus  remored,  ante,  S99«  et  seq. 


SH 


Order  qfFUiaiian^  ifc.  ham  far  condusivt. 


tkes  make  an  order  of  filiatioQ  upon  A.  and  it  is  quashed 

by  the  sessions  upon  q>pea],  and  then*  two  justices  make 

another  order  upon  A.  as  the  reputed  father  of  the  same 

d&ild,  the  court  will  quash  this  last  order^  because  tfaejr  will 

take  notice  that  the  former  was  conclusive^  and  dischaiged 

3d,Whererea-  the  defendant.  (1)     Sd,  Although  the  magistrates  need  not 

son  for  adju-    ^^  f^^  ^^^  reasons  for  the  adjiidication,  yet  if  they  do 

fident.  sOy  and  they  appear  insufficient,  the  court  will  quash  the 

order.  (2) 


Where  quash 
only  part. 


No  costs. 


But  where  an  order  is  defective  only  in  one  pmnt,  so 
that  the  remainder  may  subsist  as  a  good  order  by  itself 
they  will  quash  it  as  to  the  defective  part,  and  confirm  it 
as  to  the  rest  Thus,  where  one,  in  other  respects  good, 
directed  the  defendant  ^'  to  give  security  to  the  parish 
to  perform  the  order,"  it  was  ccmfirmed  as  to  every  thing 
but  the  security,  and  quashed  as  to  that.(S)  So,  where 
an  order  of  sessions  awarded  costs  to  be  paid  by  the  de- 
fendant, to  be  taxed  by  the  clerk  of  the  peace,  the  court 
confirmed  the  order,  except  as  to  the  costs,  and  quashed 
so  much  of  it  (4) 


Order  of 
sions,  how  far 
conclusive. 


Sect.  IX. 

Order  qfFUiationy  Sfc.  haaofar  condusive. 

If  a  person  be  adjudged  the  reputed  father  of  an  illegiti- 
mate child  by  the  justices  at  sessions,  it  is  a  sentoioe  by 
the  authority  of  the  law,  which  cannot  be  impeached  in 
the  spiritual  court,  or  elsewhere ;  and  all  are  concluded  to 
say  the  contrary,  until  it  is  reversed.  {5} 


(1)  Rex  V.  Tenant,  2  Str.  716.  post,  515.  (S). 

(2)  Rex  V.  Browne,  2  Str.  8 11.  ante,  303.  C3> 

(3)  Per  Holt  C.  J.,  Comb.  264.  Rex  «.  Fox.  307.  (l).  Rexo.  Mes* 
senger,  1  Bott,  468.  Pi.  585.  Rex  v.  Price,  6  Term  Riep.  247.  ante, 
313.  (3),  ante,  308.  (1). 

(4)  Rex  ».  Skinn,  1  Bott,  470.  PI.  487.  ante,  ^12.  (5).  Rex  v.  Sweet, 
9  East,  25. 

(5)  Webb  V.  Cooke,  Cro.  J«c.  555.  and  626.  Thornton  v.  FickaxB^ 
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An  order  of  sessions  made  upon  appeal,  is  not  only  final  ^pon  ^^^» 
where  it  affirms  the  original  order  (1)}  but  also  where  It  sessioiuquash^* 

reverses  it.  ingoraffinning 

an  original  u 
final* 

An  order  of  filiation  was  made  by  two  justices,  and 
afterwards  discharged  by  the  sessions  upon  appeal,  after 
the  merits  were  fiilly  heard ;  neither  two  justices  (2),  nor 
n  subsequent  sessions,  can  make  a  new  order  for  this  mat- 
ter against  the  same  person.  (S)  For  being  legally  ac- 
quitted, he  cannot  be  drawn  in  question  again  for  the  same 
fiiult  And  it  would  be  absurd,  that  when  two  justices 
have  power  by  law  to  make  original  orders,  and  when  the 
sessions  have  power  upon  appeal  from  those  orders,  as  well 
as  by  original  application,  that  two  justices  should  have  a 
power  to  alter  their  orders,  when  those  very  orders  of 
alteration  might  be  reversed  by  the  sessions.  (4) 

But  it  must  be  made  upon  hearing  the  merits.  If  they  To  be  final, 
discharge  an  order  for  form,  a  new  one  may  be  made.  (5)  ™u»J^benia«te 
And  where  an  order,  of  sessions  quashing  one  made  by 
two  justices,  recited,  that  it  *^  was  made  on  full  hearing; 
the  court  of  klng^s  bench  held,  that  the  merits  must 
have  come  before  the  sessions,  and  that  the  discharge  was 
<x>nclusive.  (6) 

An  order  of  filiation  made  by  justices  out  of  sessions.  Order  of  two 

is  conclusive  when  unappealed  firom;  but  they  have  no  j"«ticc«,how 

r  far  coodinive. 

power  to  make  one  to  discharge  the  person  charged  as  the 

1  Freem.  883.  3  Keb.  200.  cited  1  Ld.  Raym.  394.  Yet  see  a  dictum 
of  Holt  C.  J.,  that  if  a  person  be  committed  as  the  father  of  a  bastard 
child,  and  the  child  b  no  bastard,  an  action  will  lie.  Dr.  GreenvelPs 
case,  Comb.  482.    Neither  can  it  coioclude  the  infant. 

(1)  JRex  V.  Arundell,  1  Sett.  Cas.  2S4. 

(.2)  Rex  V,  Tenant,  2  Ld.  Rajrm.  142J.  Slater's  case,  Cro.  Car.  471- 
ante,  907.  (3).  Anon.  1  Vent.  59. 

(3)  Pridgeon's  case,  i  Bulst.  252. 

(4)  Per  Lord  Hardwicke,  Rex  v,  Jenkin,  Cas.  Temp*  Hard.  301. 

(5)  Scmb.  Rex  v.  Teriam,  1  Bott,  500.  PI.  655. 

(6)  lb. 


9l6  Of  ike  Remedies  to  indemnify  tie  PmriA. 

^^^B^t  B>ake  reputed  father,  and  to  adjudge  him  not  to  be  so;  finr  dM!Y 
jadge  the  de-  ^^  ^^  joiJBdicdon  to  acquit  or  convict  die  parties,  bat 
lendant  hot     to  take  order  for  the  relief  of  the  parish,  or  punishmcDt  of 

^er.  ^^  P&>^9  these  being  the  only  two  sorts  of  orders  which 

the  statute  empowers  them  to  make.    It  would  be  inooo- 

▼enient,  also,  to  hold,  that  two  jiistices  may  make  a  final 

PBiish  has  no   order ;  for  the  statute  18  Eliz.  c.  S.  gives  the  parish  no  ap- 

ngti     appeal.  ^^^ .  ^^^  ^  appeal  for  the  party  accused  arises  cxily  firom 

his  being  bound  over  to  the  sessions ;  but  if  die  two  josdces 
might  make  a  final  order  of  discharge^  there  is  no  method 
fer  the  parish  to  appeal,  but  they  would  be  coackided  far 
ever  without  relief.  (1) 

But  the  adjudication  by  the  sessions  on  aj^ieal  is  final 
only  as  it  respects  the  party  who  was  adjudged  the  pots- 
dve  fiither  by  the  original  order;  for  if  that  order  be  re» 
pealed,  the  matter  is  as  res  itUegra  so  far  as  it  respects  aD 
other  persons*  (2) 


Sbct.  X. 


(^tke  Remedies  to  indemnify  the  Parish* 


Methods  of  in-      The  chief  object  of  all  the  statutes  passed  on  the  5Ql:g6Ct 
demmfyingthe  ^f  bas^rdy,  from  18  Eliz.  c.  3.  down  to  49  Geo.in.  c68. 

is  to  secure  an  indemnify  to  the  parish,  in  which  the  diild 


(1)  See  Rex  o.  Jenkiii,  Cases  Temp.  Hardw.soi.  9  Str.  1050.  &  C 
Bat  it  haa  been  shown  tiutt  a  general  sesnons  does  possess  thia  power  of 
discharging  the  paity  upon  appfication  to  them  for  an  origoial  orAer. 
See  Rex  v.  Jenkin,  supra,  and  the  cases  ^ed  ih*  by  Lord  Hardwkke. 
In  ShftePs  case^  there  was  an  original  order  of  sessions  disdiaiging  the 
person  who  was  charged  to  be  the  putalire  ftther.  Two  justicea  after- 
vrards  made  an  order  affiliating  the  child  upon  him.  1%]S  order  m 
resolved  to  be  void,  and  that  origiriaHy  made  at  sessbns  to  be  fiaal- 
Cro.  Car.  374.    See  ante,  315.  (s),  (S). 

(3)  See  Rex  v.  Smith,  3  Bubt.  343. 
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is  born*  against  immediate  charges,  and  fiitiune  ezpeace, 
until  it  becomes  settled  in  some  other  place.  (1) 


The  remedies  by  which  the  dhild's  maintonanoe  may  be 
forced  fiK>m  its  parents,  in  consequence  of  an  order  of 
filiation,  are :  1st,  Securi^  to  indemnify  the  place  to  which 
the  child  is  likely  to  become  chargeable.  2nd,  A  recogni- 
zance, dd.  Commitment  4th,  Proceedings  in  the  court 
of  qoaiter  sessions.  5tfa,  In  the  court  of  king's  bench, 
"vrhen  the  order  is  removed  thither  by  certiorari.  6th,  By 
sale  of  part  of  the  fiither  or  mother's  property  for  the 
child's  support     7th,  By  indictment 


I.  Of  Security  to  the  Place  to  txhich  the  Child  is  chargeable. 

The  ISElis.  cS.  enables  the  putative  &ther  and  the  Formofflecu- 
mother  to  put  in  surety  to  perform  the  order,  or  dse  perr  i^^^ 
sonally  to  appear  at  the  sessions,  &c.  The  act  appears 
to  refer  cmly  to  one  mode  of  putting  in  surety ;  and  as 
that  must  be  taken  before  a  magistrate^  in  his  judkial  ear 
pacii^,  where  the  partjr  binds  himself  to  appear  at  the 
sessions,  it  seems  probable  that  tlie  only  security  intended 
fay  this  statute  was  areoognizanoe,thatis,  arecord  whereby 
the  reoogmsor  acknowledges  a  debt  to  the  crown,  aad 
wfaidi  should  be  returned  to  the  sessions  by  the  justice  who 
takes  it  The  constant  pracfioe,  however,  is  fiir  the  parish 
to  take  a  bond  of  indemnity,  where  an  order  is  made  under 
18  Eliz.  and  the  firther  is  willing  to  give  one.  (2) 


(1)  Res  9.  St  Mar/ft  Nottingham,  13  East,  57.  Rex  v.  Greaves, 
Nels.6ast. 

(2)  It  is  laid  down  by  Jones  J.  that  the  jusdces  may  ddier  take  a 
bond  or  xeoognizanoe,  8imtfa*s  case,  s  Bulst.  34S.  sConst.  471.  PL 615. 
See  also  the  words  of  Lord  Hardwicke  C.J.     Rex  v.  Messenger,  ib. 

474.  PI.  623, 
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Under 
€  Geo.  II. 


A  voluntary  bond  to  the  parish  officer  conditioned  to  pay 
a  certain  sum  quarterl^^,  so  long  as  and  until  the  btstard 
should  be  deemed  capable  of  providing  for  itself,  has  reoentlj 
been  hdd  good.  (1)  So  likewise  to  pay  a  weekly  sum  so 
long  as  the  child  shall  continue  chargeable.  (2) 

The  6 Geo. II.  c.Sl.  and  49  Geo. III.  c68.  e34)ressly 
allow  the  putative  father  either  to  give  security  to  indem- 
nify the  parish,  or  else  to  enter  into  a  recognizance;  which, 
according  to  the  last  act,  is  to  q^pear  at  the  ensuing  ses- 
sions, to  abide  and  perform  such  order  as  shall  be  thai 
made  in  pursuance  of  18  Eliz.  c.S. 


54Geo.ni. 

C.170.  8.8. 
Action  by 
overseers  on 
bastardy  se- 
curities. 


By  Stat  54  Geo.  III.  c.  170.  s.8.  it  is  enacted,  that  all  se- 
curities given  or  received,  or  hereafter  to  be  ^ven,  for  in- 
demnifying any  district,  parish,  township,  or  hamlet,  for 
the  maintenance  of  any  bastard  child  or  children,  respect- 
ively ;  or  any  expenses  in  any  way  occasioned  to  such  dis- 
trict, parish,  township,  or  hamlet,  by  reason  of  the  biith 
or  support  of  any  bastard  child  or  children  bom  within 
such  district,  parish,  township,  or  hamlet,  or  cfaaigeaUe 
thereto,  shall  be,  and  the  same  are  hereby  declared  U)  be 
vested  in  the  overseers  of  the  poor  of  such  district,  ptrishy 
township,  or  hamlet,  for  the  time  being:  and  that  it  shall 
and  may  be  lawful  for  the  overseers  of  the  poor  of  such 
district,  parish,  township,  or  hamlet,  to  sue  for  the  same  as 
and  by  their  description  of  overseers  of  such  disCrict,  p 
rish,  township,  or  hamlet;  and  such  action,  so  commenced 
by  such  ovei^eers,  shall  in  no  ways  abate  by  reason  of  any 
change  of  overseers  of  such  district,  parish,  township^  ^ 
hamlet,  pending  the  same^  but  shall  be  proceeded  ia  h; 
such  overseers  for  the  time  being  as  if  no  such  change  had 
taken  place,  any  law,  usage,  statute,  or  custom,  to  the  coo- 
trary  in  any  wise  notwithstanding.^' 

(1)  Middleham  «.  Nellerby,  1  M.  &  S.  JIO.  and  ideemtd  daT^> 
held  sufficiently  certain,  for  it  means  until  she  shall  be  so  deemed  l?* 
jury. 

(2)  Strangeways  v.  Robinson,  et  ait.  4  Taunt.  498. 
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And  by  the  same  statute,  s.9.  "  no  inhabitant  or  person  Sect.  9.  Inha- 
rated,  or  liable  to  be  rated,  to  any  rates  or  cesses  on  any  uesscs! 
district,  parish,  township,  or  hamlet,  or  wholly  or  in  part 
maintained  or  supported  thereby,  or  executing  or  holding 
any  office  thereof  or  therein,  shall,  before  any  court,  or 
person  or  persons  whatsoever,  be  deemed  and  taken  to  be, 
by  reason  thereof,  an  incompetent  witness  for  or  against 
such  district,  parish,  township,  or  hamlet,  in  any  matter 
relating  to  such  rates,  &c.'*  or  touching  any  bastards 
chai^geable,  or  likely  to  become  chargeable,  to  such  district, 
parish,  township,  or  hamlet,  or  the  recovery  of  any  sum  or 
sums  for  the  charges  or  maintenance  of  such  bastards." 

It  is  decided  upon  this  statute,  that  actions  on  securities  Action  in 
for  indemnifying  the  parish  must  be  brought  in  the  names  ingoverw^r 
of  the  overseers  for  the  time  being,  and  not  in  the  names 
of  the  original  obligee.  (1) 

As  it  is  in  the  reputed  &ther's  option  either  to  give  the  Amount  in  of* 
security,  or  enter  into  a  recognizance  such  as  is  prescribed  ^p^^^  discre- 
by  the  act,   the  parish  officers  have  a  right  to  fix   the 
amount  of  the  security  to  be  given  at  any  sum  they  may 
think  proper.  (2) 

This  security  is  usually  given  by  bond ;  but  a  promise  Bond  or  note, 
sory  note  to  the  parish  officers  is  equally  legal  (S),  or  a 
sum  of  money  may  be  deposited  with  the  overseer  by  way 
of  composition  with  the  parish.  (4)  When  a  bond  is  given^ 
it  is  generally  entered  into  by  the  reputed  father  and  one 
surety,  with  the  existing  churchwardens  and  overseers  in 
trust  for  the  parish,  conditioned  to  indemnify,  and  save 


(1)  Addey  0.  Woolley»  5  B.  Moore,  21. 

(2)  Per  Lord  Kenyon  C.  J.,  Dickenson  o.  Brown,  Peake's  Ni.  Pri. 
Ga.254. 

(3)  P«r  Grofe  J.,  Cole  o.  Grower,  6  East,  1 10.  See  Strangeways  v. 
Robinson  and  another,  4  Taunt.  498. 

(4)  And  the  overseer  is  liable  to  an  indictment  if  he  fraudulently 
omit  to  give  credit  Co  the  parish  in  his  accounts  for  the  money  so  re- 
ceived.   Rex  V,  Martin,  2  Campb.  2^8. 
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tl^m  harmless,  from  all  costs  and  charges  whatsoever, 
for  or  by  reasoi^  of  the  birth,  educatioii,  or  mainleHance 
of  the  child;  and  all  actions,  suits,  charges,  troubles, 
and  demands  of  and  concerning  the  same.(l)  All  the 
inhabitants  of  the  parish  are  to  be  considered  parties  to 
this  instrument^  and  the  overseers  are  but  trustees  Sat 
them.  (2) 

Eiiect  of  this        Such  a  bond  operates  as  an  indemnity  to  the  parish  so 
"  *  long  as  the  obligors  continue  solvent.     The  party  thereby 

admits  his  obligation  to  provide  for  the  child;  and  the 
only  question  to  arise  is,  whether  the  parish  is  legaUy 
damnified  so  as  to  entide  its  officers  to  put  the  bond  in 
suit?  (3) 

But  it  is  to  operate  only  as  an  indemnity ;  therefine^  in 
an  action  upon  the  bond,  the  obligors  cannot  be  held  to 
bail  beyond  the  amount  of  the  damage  actually  sustained 
by  the  parish.  (4) 

Note  for  a  Also  where  a  promissory  note^  in  the  usual  form,  is  given 

sum  certain.  |o  the  parish  officers,  payable  for  a  sum  certain,  uncondition- 
ally, at  a  given  time,  stiU  they  can  recover  no  more  upcn 
it  than  the  actual  costs,  chaiges,  and  expenses  to  which 
the  parish  has  been  put  in  respect  of  the  child  upon  wbose 
account  it  was  given.  Where  an  action,  therefore,  was 
brought  upcm  such  a  note  for  the  entire  value,  and  the  de- 
fendants pleaded  a  tender  to  the  amount  of  a  less  sum  fae- 
W^  ibfiit  to  which  the  parish  ha4  beeii  damnified^  the 
defendants  wei^  held  entitled  to  a  verdict  (5)  For  the 
etatnte  expressly  requures  that  tjbe  security  shall  hie  taksB 


(1)  See  the  form  of  the  bon^  l  Burn's  Justice,  dtle  Bastard. 

(2)  Per  Lee  C.  J.,  Newland  v.  Osman,  l  Bott,  4^.  PI.  574. 
(s)  See  post,  part  7. 

(4)  ffirk  V.  Striddand,  Doug.  449.    See  post,  355.  (5). 

(5)  Cole  and  others n.Ciower  and  others,  6East,lia  See  also  W3de 
V.  Griffin,  5Espin.  N.P.C.  I4l.Tomson  v. WHson,  1  Camph. 59e. Stain- 
forth  V.  Staggs,  ibid.  998. n.  Watkins v.  Hewlett,  i  Brod.  &  f&ng.  i. 
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in  order  to  indemnify  the  parish,  and  has  thereby  excluded 
its  being  taken  for  any  other  consideration.  (1)  Its  object 
WBS  merely  to  indenmify  the  parish,  and  not  to  create  a 
speculation  of  loss  or  profit  to  them  upon  the  life  or  death 
of  the  child,  and  the  parish  officers  should  have  no  tempt* 
ation  to  be  careless  in  the  execution  of  their  trust  But  it 
must  be  admitted,  that  they  will  not  have  the  same  interest 
to  take  care  of  the  child,  for  whose  maintenance  they  have 
received  securily  for  a  sum  certain,  as  if  it  were  taken  only 
fbr  their  indemnity.  Upon  the  whole,  therefore,  weighing 
the  inconveniences  on  either  side,  it  is  better  to  abide  by 
the  strict  letter  of  the  statute.  (2) 

And  the  parties  receiving  the  money  cannot  discharge  When  obUgor 
themselves  from  their  liability,  by  paying  it  over  to  their  ^°^     P^ 
successors.  (S) 

For  the  same  reason,  where  an  indemnity-bond  is  given» 
and  the  obligor  becomes  bankrupt,  the  parish  cannot  prove 
the  penalty  under  the  commission,  and  so  receive  a  sum 
certain;  and  the  bankrupt's  certificate  is  no  bar  to  an  ac- 
tion on  the  bond  for  expenses  after  the  bankruptcy.  (4) 


IL  Of  the  Becognizance  under  49  Geo.  in.  cr.68.  and  its 

Extent. 

A  recognizance  is  entered  into  either  before  a  single  ma-  Recogninnce 
gistrate  or  before  two.    The  first  may  be  taken  under  un-  ^^^  H  ^^51, 
der  49  Geo.  III.  c.68.,  the  latter  in  pursuance  of  ISEliz. 
c*S*     The  recognizance  under  49  Geo.  III.  is  substituted 
fbr  that  previously  required  by  6 Geo. II.  c SI.  which  is 
thereby  taken  away,  and' the  justice  or  justices  authorised 


(1)  Per  Lord  EUenborough  C.  J^  ibid. 

(8)  Per  Lawrence  J^  ibid. 

(5)  Tomson  v.WikoDy  ante,  520.  (5). 

(4)  OverseerB  of  St.  Martin  o.Wanren,  l  B.  &  A.  491. 

vol..  II.  Y 
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and  f  equired,  wkere  the  motlier  has  not  been  ddivered,  to 
commit  tbe  person  duu^ged  with  being  the  fiidier,  unless  he 
shall  give  seeniitjr  to  indemnify  die  parish  or  place,  or  skdl 
enter  into  a  reeogmmcfi  upon  condition  to  i^pear  at  the 
next  qaarter  sessions,  to  abide  and  perftirm  siuAl  order  or 
orders  as  shall  then  be  made  in  parsoanoe  of  the  IS  Eliz^ 
unless  certain  maUera  set  forth  in  the  act  pre  certified  to 
the  sessions,  when  in  some  cases  th^  are  empowered  to 
respite,  and  in  others  to  disdiarge  the  recognizance,  with* 
out  requiring  die  personal  attendaiice  of  the  putative  &tber 
or  his  sureties. 

II L  Of  the  Recognizance  under  IS  Miz^  c.S.  and  its  Extent, 

Byi8Eli«.£.7.  Where  the  first  proceeding  is  under  this  statute,  no  se» 
ordo^Sk^  curity  can  be  required  of  the  defendant  until  he  disobeys 
obeyed.  an  order  of  filiation  made  upon  bim.     There  was  no  powa* 

d^ilrt  ^-''  to  require  it  in  that  case  under  «  6  Geo.  11.  c31.  whicL 
tend  to  k.  .wa$  passed  quite  for  another  purpose ;  and  the  court  were 
rOf  opinion,  that  though  the  law  seemed  defective  in  that 
poii^t,  and  it  had  been  as  well  if  the  6 Geo. II.  cSl.  fa^ 
extended  to  it,  yet  they  must  determine,  as  the  law  stood, 
on  flSEliz.  cSl."  which  did  not  enable  the  justices  to  re- 
quire, by  their  order,  security  from  the  putative  father  for 
performing  it  (1) 

Nor  The  49  Geo.  III.  appears  to  have  made  no  alteration  of 

49Ge0.Jf^.      ^e  \g^  JQ  llijg  particular,  but  is  confined  to  the  a[q»roprh 

ation  of  a  diflerent  punishmait^  in  the  event  of  neglect  or 
refusal  to  perform  that  part  of  the  order  which  provicie 
for  the  child's  maintenance. 

Party  may  ea-      Where  the  paity  does  not  perfom  th^  ofd^  of  filtatioQ 
^Ikan!^  '^^"  *^^  notice,  or  give  sufficient  surety  to  indemnify  the  pa- 


(1)  Rex  V.Smith,  2Bul8t.  545.      Rex  v.  Fox,  1  Bott,  472.  PI.SS^l 
6  Term  Rep.  1 50.,  and  the  eases  there  cited.  Rex  o.  Pricey  ib.  1 47.  Ahi> 

post,  32G.     . 
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rish  bj  bond,  in  the  manner  ab*eady  moitioned  (1)>  be 

may  ^iter  into  a  recognizance  before  two  justicesy  to  appear 

personally  at  sessions,  and  also  to  abide  such  order  as  ^hall 

be  made  there^  or  else  to  perform  the  original  orderi  if  the 

sessions  make  none.  (2)     Previous  to  49Geo.III.  c.68.  if  If  he  does  not 

the  defendant  could  neither  irive  security  to  satisfy  the  pa-  "®  "  ^?^}^ 

®    .  •'  .      committed. 

rish,  nor  enter  into  this  recognizance,  he  must  be  commit- 
ted to  the  common  gaol  under  ISEliz.  c.S.  (S),  or  to  the 
house  of  oorrectian  under  6Geo.L  c.l9.  b.2.  (4);  and  the 
coinimtnumtinxist  run  in  the  digunctive,  diat  is,  except  he 
shall  put  in  sufficient  surety  to  perform  the  said  order,  or 
to  appear,  &c.  (5) 

49Gieo.III.  sect.  4.  provides  that  the  charges  and  ex-  Costs  and  ex- 
penses incident  to  the  birth  of  the  child,  together  with  the  pen^es. 
costs  of  apprehending  and  securing  the  father,  and  those  of 
the  order  of  filiation,  which  last  two  are  not  to  exceed  10/., 
are  to  be  in  the  discretion  of  the  justices,  or  sessions  mak- 
ing the  order  of  filiation,  who  are  authorised,  if  they 
shall  see  fit,  to  allow  and  order  payment  of  the  whole  or 
any  part  thereof;  and  for  securing  the  payment  after  such 
allowance  and  order,  the  powers  and  provisions  of  the 
ISthEliz.  may  be  observed  and  practised. 

But  payment  of  the  sums  directed  to  be  paid  for  the 
child's  maint»iance»  if  the  order  was  made  at  sessions,  or 
oonfirmed  there,  or  if  no  appeal  has  been  made  against  it, 
is  to  be  enforced  by  apprehending  the  parties  (6)  under  the 
svarrant  of  a  justice ;  and  if  they  do  not  pay  such  sum  as 
<»hall  appear  to  them  to  be  due  and  unpaid,  or  show  some 


(1)  Ante,  518. 

(8)  This  recognixanoe  does  not  seem  altered  or  aflected  by  the  pr<>- 
v-  isioDS  of  49  Gea  III. 

(3)  R«g.«.West,  sLd.Rayni.  1157. 

(4)  Rex  O.Ellen  Taylor,  5  Burr.  1679.    1  fiott,  473.  Pi.  591. 

(5)  Smith's  case,  8  Bulst.  54S.  1  Bott,  465.  PI.  577.  and  see  Rex  o. 
IW^^essenger,  1  Bott,  468.  PI.  585.  The  form  of  the  commitment  was  so 
j^  Rex  0.  Ellen  Taylor,  3  Burr.  1 679.     1  Bott,  473.  PI.  59 1 . 

(C)  Father  or  mother. 

Y  2 
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reasonable  or  sufficient  cause  for  not  doing  so,  they  are  to 
be  committed  to  the  house  of  correction  or  common  gad 
of  the  county^  and  k^t  to  hard  labour  for  three  mondis, 
unless  they  shall  pay  the  same  before  the  time  ^cpires.  (I) 

The  act  seems,  with  reason,  to  have  exempted  the  &tfaer 
or  mother  from  payment  of  any  sum  becoming  due  during 
the  period  of  their  imprisonment,  as  it  only  provides  for 
theur  subsequent  commitment  from  time  to  time,  when  they 
neglect  to  pay  sums  becoming  due  under  the  order,  after 
the  expiration  or  discharge  from  their  former  imprisoD^ 
ment  (2) 

IV.  Qftke  Defendants  Appearance  at  Sessions. 

Of  appearanee  Jp  ihe  putative  fiither  enter  into  a  recognizance  under 
of  n^Bo^^  the  statute  of  Eliz.  he  must  appear  at  the  next  general 
nooe.  quarter  sessions,  or  general  sessions  of  the  peace;  and 

where  the  sessions  are  continued  by  adjournment,  he  has, 
at  least  according  to  the  practice  of  some  sessions,  until 
the  last  day  to  make  his  appearance. 

Came  of  com-  When  the  party  is  committed  to  actual  custody  for  &- 
erimiiial  obedience  of  an  order  under  IS  Eliz.  c  3.  the  cause  of  com- 

nature.  mitment  is  of  a  criminal  nature ;  for  not  only  getting  or 

(1)  The  eomnutment  mutt  pomie  the  woids  of  the  Btatiite,  wtiA 
ffwt  the  party  an  option  to  pay  the  money,  or  stay  in  prison  tfaiee 
months;  a  commitment  until  he  should  pay,  &&,  or  until  dischargci 
by  law«  is  bad.  Robson  o.  Spearman,  et  alt  3  B.  &  A.  497. 

(8)  See  the  section  more  particularly  recited,  ante,  S8S.,  and  at  Usp 
in  Vol.  III.  The  orjler  is  to  be  made  upon  application  of  one  d 
the  overseers  of  the  parish^  township,  or  place,  liable  to  inaM«»i;||  tke 
child,  or  where  such  child  shall  then  be,  and  the  magistrate  mnst  faaft 
proof  to  enable  him  to  issue  his  warrant.  1.  Of  the  order  for  paymcat 
9.  Of  its  being  unpaid.  5.  Of  a  demand  or  refiisal  to  pay.  Or,  4,  Thst 
the  party  has  left  thdr  usual  place  of  abode,  and  anuded  a  dcflosii^ 
being  made  by  such  overseer.  One  question  which  may  arise  9g«m  this  set 
is,  how  fiw  thb  remedy  is  to  be  oonndered  as  cunnilative  agamat  the  ps- 
leotSi  and  whether  the  proceedings  under  the  recognixance  tricen,  either 
ander  laElia.  c9.  or  49GeoJU.  c.68.,  either  against  the  priodpai  or 
surety  are  at  all  aflbcted  by  this  clause^  and  if  they  are,  to  what  part»>» 
and  to  what  extent. 
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bearingthe  child,  but  leaving  it  to  be  a  burthen  on  the  parish,  Of  married 

is  an  ofience  ( I).  A  woman,  therefore,  who  is  unmarried  at  ^*^™®*»  8®^ 

the  time  her  bastard  is  bom,  may  have  an  order  of  filiation 

and  maintenance  made  upon  her,  notwithstanding  a  subse-* 

quent  nuoriage,  and  her  husband  need  not  be  summoned 

to  show  cause  against  the  order ;  but  if  she  disobey  it,  she 

may  be  sent  either  to  the  common  gaol,  under  18  Eliz.  c.  S^ 

or  to  the  house  of  correction,  under  6  Geo.  L  c.  19.  s.2.,  for 

she  is  committed  for  an  ofience,  and  for  want  of  sureties.  (2) 

So^  likewise,  upon  the  same  principle,  it  has  been  held,  Soof  •kMct. 
that  a  soldier  in  actual  pay  may  be  committed  for  disobey- 
ing an  order  of  bastardy,  for  be  is  not  protected  by  the 
clause  in  the  mutiny  act  exempting  him  from  arrest,  where 
his  original  debt  is  under  20/.,  inasmuch  as  it  excepts  cri- 
minal matters.  (3) 

The  recoimizance  taken  under  496eo.IIL  c.68.  s.2.  is  49Geo.in« 
for  the  parties'  appearance  at  the  next  quarter  sessions^  '  * 
^  to  abide  and  perform  such  order  or  orders  as  shall  then 
be  made,  in  pursuance  of  the  act  of  the  18  Eliz."  It 
seems,  therefore,  that  if  an  order  of  filiation  is  made  out  of 
sessions,  the  terms  of  the  rec(^nizance  do  not  extend  to 
it.  (4) 

This  act  enables  the  sessions  to  respite  or  discharge  the  ?J2?*"*^7 
recognizance   in  certain  events,  without  riequiring  the  per-  ^    "**" 

(1)  Per  Wilmot  J.   Rex  o.  Ellen  Taylor,  ante,  SS5.  (4)    But  that  this 
may  depend  upon  the  child  being  chargeable.    See  post. 

(2)  Rex  «.  Ellen  Taylor,  supra,  (l ). 

(s)  Rex  V  Archer,  S  Term  Rep.  270    See  Rex  o.  Bowen,  5  Tenn  Rep* 
156^  ante,  315.  (S). 

(4)  The  words  in  6  Geo.  11.  c.  31.  8.1.  state  the  condition  of  the  re- 
cognizance **  to  iqipear  at  the  next  general  quarter  sessions^  &&  and  to 
abide  and  perform  such  order  or  orders  as  shall  be  made  in  pursuance  of 
an  act  passed  in  isEUiz."  The  condition  under  this  act,  therefore, 
seemed  to  extend  the  security  to  the  performance  of  an  order  made 
by  two  justices  out  of  s^sions,  as  well  as  to  one  made  there;  but  the 
use  of  the  word  ^  then,"  in  49  Geo.  HI.,  seems  to  codfine  the  security 
to  the  performance  of  the  order  made  there. 
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Sessions  can- 
not codunit 
for  disobedi* 
ence  of  their 
order  on  ap- 
peal from  one 
justice,  under 
IsEliz.  C.5. 

Remedy  on 
recognizance. 


sonal  attendance  of  the  father  or  his  sureties,  upon  the 
production  of  a  certificate  in  writing  of  one  ma^trate,  in 
some  cases,  and  of  two  in  others.  (1)  But  lest  the  party^ 
should  appear  in  person  at  that  sessions,  in  pursuance  of 
his  recognizance,  it  seems  expedient  for  the  parish  oflSoers 
to  attend  and  apply  for  an  order,  or  else  to  move  to  have 
the  recognizance  respited,  upon  proof  of  sufficient  grounds 
for  doing  so,  as  was  the  practice  before  the  statute  passed. 
At  least  this  seems  the  safest  course  to  adopt,  for  if  the 
words  of  the  act  are  to  be  literally  construed,  the  recxigni- 
zance  is  satisfied  by  the  putative  fitther's  appearance  to 
abide  and  perform  the  order  to  be  then  made ;  and,  there- 
fore, it  may  be  discharged,  unless  such  an  order  is  made, 
or  it  is  respited  on  the  application  of  the  parish  on  whose 
behalf  it  was  originally  taken. 

Where  there  is  an  appeal  against  the  justice's  order,  the 
sessions  have  no  power  under  ISEIiz.  c.9.  to  conunit  for 
disobedience  to  their  order  made  upon  that  appeaL  (2) 
The  remedy  is  upon  the  recognizance  wbidb,  the  statute 
directs  to  be  taken  by  the  two  justices  who  make  the  €»der, 
whidi,  if  the  party  will  not  enter  into,  the  justices  may 
commit  him.  (3)  If  the  justices  neglect  to  take  a  recog- 
nizance, that  does  not  give  the  sessions  a  power  to  commit, 
which  the  statute  does  not  give  them.  (4)  But  49  Geo.  III. 
takes  away  the  right  of  appeal,  unless  security  is  given  to 
try  k,  and  pay  such  costs  as  shall  be  awarded  by  the 
sessions. 


May  conunit 
when  order 
under  SC.1. 

C.4. 


And  where  the  sessions  proceed  under  SCar.L  c.4.  to 
make  an  original  order,  they  may  commit  for  the  noo- 
performance.  (5) 


(1)  See  ante,  d89. 

(S)  Per  Holt  C.  J.»  Reg.  e.West,  ante,  523.  (5> 

(3)  lb.  and  Reg.  v.  Weston,  Salk.  12S. 

(4)  Eod.Jud.,ibid. 

(5)  Reg. «.  West,  and  see  R^  v.Weston,  supra,  (3j. 
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V,  Qfefffbrdng  Obedience  by  the  Court  ofKir^s  Bench. 

If  an  order  is  removed  into  the  King's  Bendi,  and  coo'^  K.  B.  tdies  na 
firmed  there^  an  attachment  Kes  for  non-performance,  and,  ^i^fe^^n.  ^^ 
therefore,  that  court  will  not  take  security  of  the  party  for  firmed,  htA 
the  performance.     But  if  the  original  order  had  been  at  ^^J^J^^ . 
the  sessions,  not  removed  into  the  King's  Bench,  tlie  court  dtherwise,  if 
would  take  security  of  the  party  to  appear  there.  (1)  uB^^vei^ 

The  court  will,  when  it  quashes  such  orders  as  bad^.  Will  not 
bind  the  defendant  to  appear  at  the  next  sessions  and  abide  ^i^iT  w, 
their  order.  (2)  But  where  the  court  thinks  such  an  order 
gcx)d  in  substance,  although  partially  defective,  and  void 
pro  tantOj  they  will  not  quash  it  in  totOj  for  the  purpose  of 
enabling  the  parish  to  take  another  security  from  the  de^ 
fendant  to  abide  a  better  order.  (S) 

Although  the  court  of  King's  Bench  does  not  take  secu*  Qtuere, 
ritv  for  the  perforpiance  of  an  order  confirmed  there,  yet,  ^l^ctherthe 
if  a  recognizance  has  been  taken  in  the  court  below,  it  does  not  con« 
seems  to  continue  in  force,  so  as.  to  entitle  the  parish  to  tinue  in  force, 
their  remedy  thereupon  for  any  subsequent  disobedience  of 
the  order. 


VI.  (^proceeding  upon  the  Security  given  the  Parish^  or  the 
Mecognizance,  and  tchat  shall  amount  to  a  Breach  thereof* 

If  the  order  of  filiation  and  maintenance  is  valid,  either  ObUg^n  of 
through  the  party's  acquiescence  or  the  courtfs  judgment,  ^®  pan». 
the  parish,  if  they  have  obtained  a  bond  or  recpgnizanc^ 


(1)  Reg.  9.  Chaflfey,  3  Ld.  Raym.  858.  3  Salk.  66» 

(2)  Rezv.Gibson,  BUuA.Rep.  198.    See  Rex  o.  Albertson,  8  Salk. 
483.    1  lA^  Raym.  995.    Rex  «.  St.  Mar/s  Nottinglianiy  19£ast»  57. 

Sl«.  (1). 

(3)  Rex  V,  FoX)  as  reported  by  Lordfteayon  C.  J.,  6  TtmRep.  14^4 
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ContiimM  may  proceed  upon  it,  so  soon  as  they  sustain  any  loss  or 
P^*^^^^^^**"  danuige  by  maintaining  the  child  (1);  for  the  remedy 
<»nthef«Kmtk  against  the  parents  is  only  in  aid  of  die  parish,  and  does 

not  supersede  its  obligation  to  maintain  the  in&nt  as  one 
of  the  setded  poor,  so  long  as  it  is  incapable  of  proyiding 
fi)r  itself. 


uDon 


bond. 


Upon  note. 


CJpon 


N^ect  to 
maintain  is  a 
breach  of  a 
bond  and  re- 
cognizance. 


To  proceed 
on  either^  it 
must  be 
proved,  isty 
That  parish 
put  to  expense 


Tlie  proceeding  upon  a  bond  of  indemnity  is  by  action 
of  debt,  brought  against  the  putative  &ther  or  his  sore^, 
or  both,  according  to  the  form  of  the  obligation  and  the 
plaintiff's  discretion. 

When  the  parish  officers  have  taken  a  promissory  note^ 
k  is  by  action  of  assumpsit. 

The  proceeding  upon  a  recognizance  is  by  movii^  the 
court  of  quarter  sessions,  where  it  is  filed  of  record,  to 
estreat  it  into  the  court  of  exchequer.  If  the  motion  be 
granted,  the  rec(^;nizance  is  returned  of  course,  by  the 
derk  of  the  peaces  into  that  court,  to  be  recovered  there 
finr  the  crown's  benefit- 
Whatever  amounts  to  a  breach  of  the  condition  <rf*  the 
bond,  is  likewise  a  disobedience  of  an  order  made  under 
18  Eliz.  for  the  child's  maintenance,  so  that  tiie  same  fiuts 
which  give  the  parish  a  remedy  upon  a  bond,  entitie  it  to 
proceed  fi>r  a  forfeiture  of  the  recognizance  where  the  ^ 
fiiult  arises  fix>m  a  neglect  to  provide  for  the  child.  (2) 

It  appears  firom  what  has  been  said,  that  two  circom- 
stanoes  must  concur  to  entitie  the  parish  to  proceed  in 
»ther  case:  1st,  That  the  parish  has  been  put  to  costs  and 
diarges  for  the  child's  support.    2d,  That  the  eiq>ense 

(1)  See  ante,  385.  Strangewayso.  Robinson  and  another,  4Taant 
498. 

(S)  There  b  another  ground  for  proceeding  upon  a  reoogmsance, 
vis.  if  the  defendant  does  not  i^tpear  at  the  s^asionsy  oonfonnaUe  to 
the  condition,  wherd>y  it  becomes  also  forfetted,  and  is  estreated  as  a 
natter  of  coiuve  without  motion  of  couQseL 
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was  not  incurred  voluntarily,  but  was  a  necessary  payment  of  maiiite* 

in  discharge  of  their  legal  obligation  to  maintain  it  •piig^  ^^  ^^ 

not  vokmuiy* 

The  first  point  is  a  mere  question  of  fact,  which  admits 
of  easy  proof.  The  chief  question,  therefore,  is,  what 
amounts  to  such  a  voluntary  payment  as  exonerates  the 
father  and  hb  sure^  from  their  obligation  to  reimburse  the 
parish? 

The  defendant  was  apprehended  under  6  Geo.  11.  and  Instance  of 
gave  a  bond  to  indemnify  the  parish  of  W.  against  the  ^^J*"^  ^^' 
expences  of  a  child  likely  to  be  bom  a  bastard.  The 
mother  removed  voluntarily  to  the  parish  of  G.  and  was 
delivered  there,  but  returned  to  W.  the  place  of  her  setr 
Uement,  carrying  her  child  with  her,  where  she  received 
Is.  6d*  weekly  fix>m  the  overseers  of  W.  for  the  mainte- 
nance of  herself  and  child.  An  action  being  brought  by 
the  overseers  of  W.  against  the  fother^s  surety,  to  recover 
this  money,  the  court  gave  judgment  for  the  defendant. 
Per  Lord  Mansfield  C.  J»-»The  payment  by  the  parish 
officers  o*f  W.  was  doubly  voluntary ;  first,  because  there 
had  been  no  order  upon  them  to  pay(l};  and,  secondly, 
because  they  were  not  liable  to  maintain  the  child,  but 
the  parish  where  it  was  bom,  and  they  should  have  ap- 
plied to  the  officers  of  that  parish.  (2)  But  where  jus- 
tices make  an  order  requiring  the  parish  in  which  the 
child  is  bom,  to  support  it  in  some  other  place,  and  the 
parish  does  so,  the  obligors  are  bound  to  reimburse  the 
sums  which  have  been  expended  in  pursuance  of  the 
order.  '<  For  if  a  justice  makes  an  irregular  order,  and 
instead  of  removing  the  pauper,  directs  the  parish  to 
pay  a  weekly  sum,   the  parish  is  not  bound  to  contest 

it."  (3) 


(1)  Qusere  of  this,  see  Hays  v.  Biyant^  1  H.  Black.  255.  post.  JS5.(2)« 

(3)  Smuon  V.  Johnson,  Doug.  7. 

(9)  See  Alien  v.  Uk  John  Peshall,  9  Black.  Rep.  1177.  where  a  bond 
was  given,  for  the  maintenance  of  certain  paupers,  hut  not  under  the 
statutes  which  rekite  to  bastardy. 
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^^txi^Mx^f  'Pile  putative  fiidier  has  a  natural  right  to  tke  cane  and 
care  oftlie  education  of  his  diild.  ( I)  Tlie  intention  of  the  18  EEz. 
ckild»  and  mfty  was  to  provide  for  the  bastard,  and  at  the  same  time  to 
the  parish!^      indemnify  the  parish ;  and  the  Uw  could  never  think  of 

taking  the  care  and  education  of  children  from  dieir  pa- 
rents ;  nor  could  this  enter  the  mind  of  a  judge.  (2)  A 
putative  fiuher  has  a  right,  therefiure^  to  take  his  natural 
child  from  the  custody  of  the  parish,  and  maintain  it  him- 
self(3},  and  the  parish  cannot  insist  on  his  paying  to- 
wards the  maintenance  while  in  his  cnstxxly.  (4) 

If  the  father  I^  therdbre,  die  father  ofier  to  take  and  mnintam  the 

tfdnlib^cfaind^"  diild,  and  the  parish  chose  to  support  it,  they  cannot  pro^ 

and  the  parish  ceed  against  him  upon  his  bond,  where  he  has  givoi  one; 

^^^\^l^^  bat  he  may  plead  it  in  bar  to  any  breach  of  the  conditioii 

is  not  liable  on  averred  subsequent  to  the  o£kr.  (5) 
his  bond. 

Qusre,  if  on  It  has  been  said,  indeed,  that  as  to  the  &ther^s  takii^ 
zanc^^^^'*      him  (the  child),  he  ought  to  have  done  it  at  first ;  and  I^ 

suffering  the  order  to  be  made,   it  shall  be  deemed  s 

refusal   in   law;    beside,  he  shall   not  then  be  sufifered; 

he  may  sell  him  or  make  away  wUh  him,  as  too  oAes 

happens*  (6) 


(1)  Per  Wright  J.,  Rex  o.  Coraforth,  1  Bott  459.  PI.  573.  But  ttis 
seems  confined,  by  Lord  Mansfield,  to  cases  where  an  order  of  bastaidT 
has  been  made  upon  him ;  the  chief  justice  stating,  diat  *  neither  the 
putative  father  nor  mother  have  the  legal  right  o£  gqardiandiip.'*  Rei 
v»  Felton  and  Wenman,  1  Bott,  494.  PL  6S9.  But  qusre;,  whether 
the  right  may  not  difier  as  between  the  father  and  a  third  person,  sod 
between  him  and  the  mother;  and  how  far  the  child,  being  within 
or  beyond  the  age  of  nurture,  makes  a  difierence  in  the  latter  case? 
See  post. 

(2)  Per  Lee  C.  J.,  Newland  v.  Osman,  1  Bott,  460.  PI.  474« 

(3)  Ibid,  and  Rex  o.  Felton,  1  Bott,  495.  PI.  659.  But  see  Strange- 
ways  V.  Robinson,  4  Taunt.  498.  where  Mansfield  C.  J.  doubts  this. 

(4)  Per  Lord  Mansfield  C.  J.,  Rex  v.  Felton,  supra,  (3);  and  po^. 
531.(5). 

(5)  Newland  o.  Osman,  supra,  (2)  ;  and  see  Richards  v,  Ho<%es, 
3  Saund.  83. 

(6)  Reg.  v.  Smith,  Case  Sett.  PI.  64.  But  these  remarks 
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It  may  be  necessary  to  determine,  in  some  cases,  whether  In  what  cuseit 
the  putative  fiither  or  the  mother  is  entitled  to  the  custody  i^other  end- 
of  then-  natural  child.     For  if  the  &ther  be  entitled  wad  tied  to  care  of 
offer  to  take  and  support  it,  he  cannot  be  considered  as  ^1^^°^^ 
forfeiting  his  bond  or  disobeying  an  order  of  maintenance, 
by  a  subsequent  refusal  to  contribute  to  maintain  it,  while 
in  the  mother's  custody,  any  more  than  if  it  remained 
with  the  parish  officers.     But  if  the  mother  be  entitled 
to  the  care  and  superintendanoe  of  her  infant,  it  seems  as 
if  be  must  contribute  to  support  it  so  long  as  the  law 
permits  it  to  remain  with  her  for  nourishment  and  pro- 
tection. (1) 

On  a  motion  for  an  information  against  the  defendants,  Opinion  how 

for  takini;  away  a  bastard  child  firom  its  mother,  and  de-  ^  the  fether 
,  ^  •'  -  or  mother  en* 

livering  it  to  the  &ther,  a  man  of  fortune.  Lord  Mans^  titled  to  care 

field  said,  neither  the  putative  father,   nor  the  mother,  ofaniij^ti* 
had  the  legal  right  of  guardianship  (2) ;  and  if  the  puta-  ixird  Mans- 
tive  father,  having  an  order  of  bastardy  made  on  him  A^^* 
to  contribute  to  the  maintenance  of  the  child,  has  a  mind 
to  take  the  child  and  provide  for  it,  the  parish  cannot  in«> 
sist  on  his  paying  towards  the  maintenance  while  in  his 
custody;  and  that,  he  thought,  in  this  case,  where  the  jus- 
tice had  ordered  the  child  to  be  delivered  to  the  mother^ 
he  (the  justice)  had  done  wrong,  the  father  being  in  good 
circumstances,  and  the  mother  poor  $  and  that  the  circum- 
stances should  direct  in  these  cases.  (S) 


with  reference  to  the  form  of  the  onifer,  and  not  to  a  proceeding  upon 
a  security  given  to  indemnify  the  parish,  to  which  it  leems  inapplicable. 
And  where  there  is  ao  order  of  maintenance  directing  the  defendant  to 
pay  so  much  a>week,  an  order  of  sessions  directing  that  the  payment 
shall  cea<e  upon  his  taking  his  child,  is  bad ;  for  the  sessions  have  no 
authority  to  supersede  the  original  order.  Rex  o.  Arundell,  1  Sess. 
Cas.  204. 

(1)  See  Hulland  i^.  Malkin,  2  Wils.  126.  where  the  court  declined 
giving  an  opinion.    Strangeways  o.  Robinson,  et  alt.  4  Taunt.  498. 

(2)  See  Homer  t?.  Liddiard,  Dr.  Croke*s  Report,  24th  May,  1799» 
(5)  Rex  V.  Felton  and  Wenman,  1  Bott,  495.  PI.  639. 
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WiUctC.J.  Ih  another  case,  Chief-justice  Willes   said  he   would 

give  no  opinion  whether  the  &ther  had  any  power  over  a 
child  who  is  nuUiusJUim.  Grotius  says  truly,  that  die 
mother  is  die  only  certain  parent ;  and  an  order  of  jastioes 
to  remove  the  mother  always  removes  the  child*  (1) 

Doobu  of  Mr.  J.  Foster  also  seemed  to  think,  that  the  care  of 

cowers.         edttcatmg  bastard  children  is  not  to  be  considered  as  a 

burthen  to  the  parish,  but  as  a  trust ;  and  that  it  diould 
not  be  so  easy  for  the  &ther  to  take  them  out  of  th^  care 
and  custody.  The  statute  is  express,  that  the  justices  shaD 
order  the  father  to  contribute  to  the  parish  for  the  main- 
tenance of  the  child.  (2) 

Delivery  to  the      But  a  child  of  three  years  of  age  being  brought  up  (at 

fiither  obtalu  ^^  instance  of  her  mother,  on  an  habeas  corpus^)  by  the 

poMetnon  by    &ther,  on  whom  an  order  of  filiaticm  had  been  made, 

'  and  who  had  obtained  possession  of  it  by  ftaud,  it  was 

objected  to  the  child's  being  restored  to  die  mother,  that 

having  heea  adjudged  the  child  of  S.  he  had  a  right  to 

the  custody  of  her.      But   Lord   Kenyon   C.   J.    said, 

<^  that  the  putative  &ther  had  no  right  to  the  custody  of 

the   child;"  and  she  was  accordingly  restored   to  the 

mother.  (S) 

or  by  force.  Subsequent  to  this  case,  upon  a  motion  for  a  writ  of 
Se  ^^'^h^  habeas  corpus  to  the  defendant,  to  bring  up  the  body  of  a 
the  custody  bastard-child  five  years  old,  which  a  young  woman  had 
^^y-  had  by  the  defendant.  Lord  Kenyon   C. J.— "Take  a 

rule.  Where  the  father  has  the  custody  of  the  child 
fidrly,  I  do  not  know  that  this  court  would  take  it  away 
from  him ;  though  I  do  not  mean  to  impeach  the  pro* 
priety  of  the  case  cited.  (4)    But,  where  he  has  got  pos- 

(1)  Hulland  o.  Malkin,  S  WUb.  126.  ante,  331.(1).  Bat  this  last 
observation  also  applied  to  the  case  of  legitimate  cUldren  within  the 
age  of  nurture. 

(S)  Newland  v.  Osman,  1  Bott»  460.  PI.  574. 

(3)  Rex  9.  Moses  Soper,  5  Term  Rep.  278* 

(4)  Rex  «.  Soper,  supra^  (3). 
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session  of  the  child  by  force  or  fraud,  as  is  here  suggested, 
it  will  interfere  to  put  matters  in  the  same  situation  as 
before."  (1) 

And  it  seems  settled  by  the  following  case,  that  the  mo- 
ther is  entided  to  the  custody  of  her  infant  iUegitimate 
child,  €it  least  within  the  age  of  nurture,  and  where  no 
order  of  filiation  has  been  made  upon  the  &ther. 

On  application  for  an  habeas  corpus  in  the  court  of  Com- 
mon Pleas,  to  bring  up  the  body  of  an  infant  illegitimate 
child,  to  restore  it  to  the  mother,  it  appeared  by  the 
affidavits,  that  the  child  had  been  placed,  by  consent  of 
the  fiither  and  mother,  under  the  care  of  a  nurse ;  that  it 
was  afterwards  removed  by  the  &ther  to  another  woman ; 
that  the  tather  then  went  abroad,  having  entrusted  Mr.  B. 
a  friend,  with  the  superintendance  of  the  child;  that 
Mr.  B.  (to  whom  the  writ  was  prayed  to  be  directed) 
wished  to  have  the  child  placed  with  some  person  where 
the  mother  could  have  access  to  the  child,  and,  under  these 
circumstances,  was  willing  to  pay  for  its  maintenance, 
but  the  mother  insisted  upon  having  it  delivered  up  to 
her.  On  the  child  being  brought  up  under  the  writ, 
Mansfield  C.  J. — '^  There  is  no  affidavit  before  the  court  to 
show  any  ground  of  apprehension  that  the  child  would 
incur  any  danger  from  being  lefl  with  the  mother.  It  is 
not  unlikely,  indeed,  that  by  granting  this  application  we 
may  do  a  great  prejudice  to  the  child,  but  still  the  mother 
is  entitled  to  the  child,  if  she  insists  upon  it  The  applica- 
tion in  this  case  may  here  arise  from  pure  affection,  and 


(1)  Rex  1^.  Mosely,  5  East,  S24.  n.  a.  This  doctrine  was  confirmed  by 
tfae  Court  in  Rex  «.  Hopkins,  in  which  case  the  bastard  within  the  age 
of  nurture,  being  taken  first  by  stratagem,  and  again  by  force  fit>m  the 
mother,  was,  on  the  authority  of  the  forgoing  case,  restored  to  her 
quiet  custody.  The  Court  declaring,  that  they  left  to  the  proper  forum 
the  deduon  of  any  question  touching  the  right  of  custody  and  guardian- 
ahip  of  the  child,  with  which  they  did  not  meddle.  Rex  o.  Hopkins, 
7  East,  579. 
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the  mother  may  be  disposed  to  take  eCire  of  the  child,  but 
it  is  not  probable  that  it  will  be  ao  advantageously  broog^ 
up  under  her  care  as  under  the  care  of  some  p^^on  whom 
the  father  approves  of.  It  often  happens  that  the  mother 
iuBists  upon  the  custody  of  the  child,  not  ao  muck  cot  of 
regard  to  the  child  itself  as  with  a  view  to  make  the  fiiiher 
pay  a  sum  of  money  towards  its  maintenance  and  edacatian. 
Nevertheless,  the  mother  must  have  the  child,  unless  soaie 
ground  be  laid  by  affidavit  to  prevent  it.  Let  the  child  be 
delivered  to  the  mother/'  ( 1 ) 

Order  that  It  is  observable^  likewise,  that  in  a  mors  andent  esse, 

remain  till  the  ^^  objection  was  taken  on  this  ground  to  an  order  of  ma- 
mother  and  gtstrates  directing  the  mother  to  have  the  care  of  the 
butetoftupTOit  ^^^  ^^^  seven  years  old,  and  the  father  to  ooatiibttte 
it,8eems good,  to  the  maintenance  ibr  that  time :  but  it  was  quashed  ftr 

another  defect  (2) 

But  It  seems  still  unsettled  in  whose  custody  a  child 
that  has  been  affiliated  is  to  remain  after  it  has  passed  the 
age  of  nurture. 

In  an  action  of  debt  on  bond  conditioned  for  payraem 
of  a  weekly  sum  for  maintenance  of  a  bastard  child  so 
long  as  it  should  be  diaigeable^  the  defendant  pleaded 
that  after  the  child  had  attained  the  age  of  seven  years 
the  putative  father  dSeireA  thenceforth  to  keep  and  main- 
tain the  child,  and  requested  the  overseers  to  deliver  it  to 
him.    Sir  J.  Mansfield  C.  J.  ooncloded  his  judgment  as 


(1)  Ex  parte  Ann  Knee,  i  New  Rep.  138.  By  the  law  of  Scodaod, 
the  mother  is  entitled  to  the  care  of  her  bastard  child  though  psKtaeveo 
yean  of  age.  Short  contra  Donald,  5  Diet.  Dec  69.  or  althoo^  the 
fiither  has  been  previously  decerned  by  the  justices  of  the  county;  is  a 
certain  yearly  aliment,  which  aliment  the  mother  may  recover,  ahboqgjb 
the  father  ofiers  to  take,  maintain,  and  educate  the  child.  Barges  f. 
Haliday,  ib. 

(9)  Rex  V.  Willey,  1  Bott,  490.  PI.  632.  But  the  father  did  not 
to  keep  it. 


Of  the  Remedies  to  indemmjy  the  Parish*  SS5 

follows :  —  '^  I  say  nodiitig  upon  the  grand  point,  whether 
after  the  cbiid  is  out  of  the  age  of  nurture  any  &tber  what- 
soever, be  he  who  he  may,  can  go  to  the  mother  and  clidm 
the  custody  of  the  child ;  upon  that  pokit  the  "Court  gives 
no  opinion.*'  (1) 

Whereirar  the  child  stands  in  need  of  support,  Ae  Parish  must 

parish  officers  are  under  a  legal  obligation  to  provide  f«r  c^lJousbw^ 

it ;  and  a  justice's  order  is  neither  nece^ary  to  make  them  tards  without 

liable,  or  entide  them  to  have  recourse  to  the  security,  *"  ^^^^^' 

in  order  to  reimburse  their  expences.  {i)     And  their  obli-  Must  maintain 

gation  extends  to  maintaining  the  child  in  another  parish,  5h^7n*wM)ther 

where  it  remains  with  die  mother,  being  her  place  of  set-  pansh  for  nur- 

dement  for  the  purpose  of  nurture.  (8)  ^^^^' 

But  it  is  otherwise  if  the  child  resides  there  for  any  other  Continues  on- 
purpose;  and  the  obligation  ceases  altogether  when  it  ac-  1^  hmMble 
quires  a  setdement  in  another  parish.  (4) 

It  is  to  be  further  (Aservcd,  that  where  an  obligor  is  P^rty  can  be 
-  1111  till         X    ^^  ?      ^      held  to  bail  m 

arrested  on  the  bond,  he  cannot  be  held  to  bail  for  the  i,ond  only  for 
penalty,  but  for  the  damaMs  acti^y  incurred  (5) ;  yet  he  damages  bus- 

^^         .u         u  1  iu    X     .u  •  u /^\  /•      *u     tained.    But 

may  pay  the  whole  p^ialty  to  the  parish  (6),  or  (m  the  he  may  pay  the 

entire  penalty. 

(1)  Strangeways  v.  Robinson  6c  al%  4  Taunt.  498.  The  plaindif 
had  judgment ;  the  pleas  not  haying  stated  that  the  child  was  in  their 
custody  or  power,  and  as  being  bad  in  other  respects.  See  also  Richards 
Hodges,  2  Saund.  82. 

(2)  Hays  «.  Bryant,  1  H.  Black.  Rep.  253.  And  see  Simpson  v.  John- 
son, Doug.  7.  ante,  329.  (2). 

(3)  Rex  V.  Hemlington,  Cald.  6.  and  the  cases  there  cited,  and  see 
Shermanbury  v,  Bolney,  Carth.  279.  That  the  place  of  settlement  must 
maintain  Intimate  children,  dwelling  with  thdr  mother  ia  another 
parish  for  the  purpose  of  being  nurtiiped. 

C4)  Quaere,  whether  the  bond  or  recognizance  are  not  put  an  end  to 
by  the  child's  having  gained  a  settlement  in  the  natite  parish,  by  reason 
of  some  subsequent  right,  as  by  service,  or  apprenticeship,  or  if  a  female 
marries  a  man  settled  there,  &c. 

(5)  Kirk  f;.  Slrickland,  Doug.  44d.  ante,  320.  (4),  &c. 

(6)  But  see  Cole  v.  Gower,  6  Term  Rep.  1 10.  and  the  other  cases 
cited  ante,  320.  (5). 
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case  of  an  action)  into  court,  and  thus  get  rid  of  his  obliga- 
tion altogether ;  for  the  penalty  is  in  the  nature  of  staled 
damages,  ascertained  by  consent  of  the  parties,  ipaymeBX  of 
more  than  which  cannot  be  required.  (1) 

A  rule  was  obtained  calling  on  the  plaintiff  to  shov 
cause  why  the  proceedings  in  an  action  on  a  bastardy  bcHid 
should  not  be  stayed,  and  the  bond  deliTered  up  to  be 
cancelled,  on  payment  of  the  penalty  of  the  bond  with  costs. 
Gibbs  C.  J. — <<  I  take  the  law  to  be  dearly  settled  thatitb 
unlawful  to  give  or  undertake  to  give  a#um  out  and  out, 
in  order  to  indemnify  a  parish  for  the  burthen  which  maj 
accrue  from  the  birth  of  an  illegitimate  child,  because  it 
would  excite  an  interest  in  the  death  of  the  chihL  This, 
however,  is  not  a  contract  to  pay  a  gross  sum  at  all  events, 
but  to  pay  a  penalty  if  the  parish  be  not  indemnified.  The 
object  of  the  contract  b  to  indemnify  the  parish,  and  diat 
object  is  secured  by  the  penalty*  The  party  who  enfcers  into 
it  is  interested  not  to  pay  the  entire  penal^,  if  the  damages 
do  not  amount  to  it;  but  if  he  be  conscious  that  tfa^  do»  it 
thei^  becomes  his  interest  to  pay  the  penalty,  because  others 
wise  he  would  only  be  incurring  further  costs.  If  he  thinks 
he  cannot  resist  the  payment  of  the  full  penalty,  it  is  impos- 
sible to  say  that  on  payment  of  the  whole  demand  whicb 
the  parish  has  upon  him,  he  is  not  entided  to  be  rdieved 
from  all  further  proceedings."  (2) 


VII.  Of  the  Bmedy  by  Sale  of  Part  of  the  Father  or 

Mother's  Property. 

Remedy  under      I^  ^^  putative  fiither  and  the  mother  are  persons  of 
i*&i*5l*^*     sufficient  substance,  the  churchwardens  and  overseers  of 

the  parish  may  iqpply  to  two  justices  of  the  peace,  to  en- 


ClS.  S.19. 


(1)  Brangwin  o.  Penot,  s  Black.  Rep.  1190.    WUde  «.  ChrksoB, 
S  Term  Rep.  SOS. 
(3)  Shutt  o.  Proctor,  s  Manb,  SS4. 
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able  them  to  seize  so  much  of  their  goods  and  chattels^ 
and  receive  so  mnch  of  the  annual  rents  and  profits  of 
their  lands,  as  shall  be  ordered  by  the  said  justices,  for  or 
towards  the  discharge  of  the  parish,  and  the  bringing  up 
and  providing  for  the  child. 


order  must  be  confirmed  at  sessions,  and  thereupon  Order  con- 
the  sessions  are  to  make  a  further  order  for  the  overseers  ^^  ^ 
to  dispose  of  the  goods  by  sale  or  otherwise,  or  so  much  of 
them,  for  the  purposes  aforesaid,  as  the  court  shall  think 
fit;  and  to  receive  the  rents  and  profits,  or  so  much  of 
them,  as  shall  be  ordered  by  the  sessions.  (1) 

An  order,  by  which  the  churchwardens  and  overseers  Order  bed. 
were  directed  to  seize  what  they  themselves  should  think 
proper  of  the  defendant's  goods,  to  secure  the  parish  firom 
the  maintenance  of  the  child,  was  quashed  as  bad ;  because 
by  13&14Car.IL  C.12.,  the  justices  have  only  authority 
to  make  an  order  enabling  the  churchwardens  to  seize  what 
the  justices  should  think  proper.  (2) 


VIII.  Of  IndidmerU. 

If  an  (nrder  has  been  made,  and  the  party  disobeys,  he 
is  liable  to  be  indicted  in  the  same  manner  as  for  disobe- 
dience of  any  other  order,  made  either  in  or  out  of  sessions 
by  magistrates  possessed  of  competent  authority.  (S)  And 
the  p«ish  are  not  prevented  fix>m  proceeding  to  enforce 
an    order  by  these  means,  although  a  recognizance  which 


(1)  l5&14CSarJI.c.8.i.l9.  The  proyinoDS of  tfab  statute corre^nd 

vritli  tlioie  of  SQtol.  c.8.  which  is  copied  from  it,  and  it  teems  as  if 

^hey  must  be  construed  in  the  same  manner.    For  the  constraction  of 

5  Cr«o.I.  see  StaUe  v.  Dixon,  ante,  26S. (l). 

(2)  Reg;o.Chaife3r,  sLd.Raym.  S58.  See  also  Stable  v. Dixon,  ante^ 

68*  OX 
^3)  Ante,  865.  and,  query,  whether  this  remedy  b altered  to  any,  and. 

HsaC  extent  by  49  Geo JIL  cSS.  s^. 

VOL.  II.  z 


3Sd  Of  the  Punishment  of  the  Moihet' 

has  been  taken  is  forfeited,  and  the  penalty  reoorered  in 
the  exchequer;  for  the  disobedience  is  a  crime,  and  as 
such,  becomes  the  subject  of  specific  punishment  The  re- 
cognizance is  taken  as  a  pecuniary  caution  from  the  party 
to  ensure  his  obedience ;  but  its  being  forfeited  by  an  act 
of  disobedience  does  not  get  rid  of  the  crime.  It  is  like 
the  case  of  security  taken  to  prevent  a  breach  of  the  peace. 
If  the  party  break  the  peace  afterwards,  his  reocigiuzaDce 
is  forfeited,  but  that  does  not  prevent  his  being  indicted  for 
an  assault. 


Sect.  XI. 

()f  the  Punishment  of  the  Mother  and  reputed  Father. 

Getting  an  illegitimate  child  was  not  punishable  as  a 
crime  at  common  law.  (l)  But  the  18th  of  EHizabeth  ex- 
pressly considers  the  producing  bastards  as  an  aflfence; 
not  only  the  getting  or  bearing  the  child,  but  the  leaving  i: 
to  be  a  burthen  on  the  parish,  and  defrauding  the  relidf  of 
the  true  poor  of  it.  Therefore,  tlie  justices  may  order  i 
proper  punishment  of  the  parents,  and  also  take  order  for 
maintaining  the  child  in  relief  of  the  parish.  They  mat 
do  either  or  both  (2),  but  **  the  statute  seems  only  to  go  to 
the  punishment  of  the  parents,  for  the  purpose  of  securing 
an  indemnity  to  the  parish."  (3) 

The  words  of  7  Jac.I.  c.4,  are,  "  That  every  lewd  wo- 
man which  shall  have  any  bastard  vAich  may  be  chargecik 
to  theparishy  the  justices  of  the  peace  may  conmnt,"  &£- 
from  which  words  Lord  Coke  infers,  that  '^  if  she  wiD  dis- 


(1)  Per  Lord  Mansfield,  Rex  v.Westmeon,  Cald.  189. 
(8)  Per  Wilmot  J.,  Rex  t>.  Ellen  Taylor,  3  Burr.  1679.  aiite»881.(4> 
idso  Rex  o.  Bowen,  5TennRep.  156. 
(3)  Per  Lord  Mansfield,  Rex  v.  Westmeon,  utsupnu 
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charge  the  parish  of  the  keeping  of  Uie  bastard,  she  cannot 
be  punished  by  this  statute,  but  by  diat  of  18  Eliz.  c.3.''(l) 

It  was  also  held  upon  7JacI  c.4.  that  the  mother  of  a  Under  7Jac.i. 

bastard  child  should  not  be  punished  upon  that  statute,  as  for  ^^'  ^^  ^ 

her  second  ofience,  unless  she  has  been  b^re  questioned  of  which  she 

and  punished  for  her  first  ofienoe.     She  miirht  have  been  ".?"5  ^"' 
,*  °  victed. 

punished  for  her  first  oflfence,  either  by  the  s&tute  18  Eliz. 
c.  3.,  or  TJacL  c.4.;  but  is  not  to  be  punished  by  the 
7  Jac  L  C.4.  s.7.  as  for  her  second  oflfence,  unless  she  has 
been  before  punished  for  her  first ;  but  this  second  offence 
shall  be  now  taken  and  deemed  as  her  first  offence,  and  so- 
is  to  be  punished  for  the  same,  according  to  law.  (2) 

It  had  likewise  been  resolved  by  the  whole  court,  tliat 
In  cases  of  bastardy  "  the  justices  have  not  audiori^  to 
commit  the  woman  to  prison  for  life,  for  the  first  offence."  (S) 

But  50Geo.3.  c.51.  sect.  1.  repeals  so  much  of  7Jac.l.  5oGeo.in. 
as  relates  to  the  commitment  of  women  to  the  house  of 
correction,  there  to  be  punished  and  set  on  work  for  hav- 
ing bastards  who  may  be  chargeable  to  the  parish. 

Sect.  2.  empowers  any  two  justices  before  whom  the 
woman  be  brought  to  commit  her  to  the  house  of  cor- 
rection for  the  district  or  place  (4),  there  to  be  set  at  work 
(or  any  time  not  exceeding  twelve  calendar  montl^s,  nor  less 
than  six  weeks. 

Sect.  S.  enables  any  two  justices,  at  any  pett^  session  for 
the  division  in  which  the  parish  to  which  the  bastard  may  « 


(1)2  Inst.  755.  and  that  the  parents  are  not  punishable  under  ]  8  Eliz. 
J XI less  the  child  be  chargeable  to  the  parish.    Lightfoot  v.  Pigot,  l  Roll 
iLt»r«  37.  PI.  12.  Winter  V.  Barnard,  ibid.  Mackseyo.Mazey,  Comb. 434. 
>ec  Lord  Mansfield,  Rex.  v.Westmeon,  ante,  536.  (l),  and  see  Crompt. 
9^.  S.8.  Dalt.  c.ll. 
CS)  1  Bnlst.  348. 
(^)  Slater's  case,  Cro.  Car.  471. 

^4)  lb.  IJt  vidclur,  within  which  the  parish  is  situate.    See  sect  3. 
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be  chargeable  is  situate,  upon  their  own  knowledge,  or 
oertificale  duly  authenticated  Ctom  the  keeper  of  the  house 
of  correcticMiy  in  which  the  woman  shall  have  been  confined 
not  less  than  six  weeks,  of  her  good  behaviour  during  her 
oonfinement,  and  the  reasonaUe  ezpectatkm  cf  her  refijnn- 
atkn,  by  warrant  under  their  hands  and  seals,  to  order  her 
immediatsly,*  or  at  the  time  to  be  appmnted  in  sudi  wsr- 
rant,  to  be  reteased  firom  further  confinement. 

Sect  4.  prohiUts  her  commitment  until  she  hms  bees 
ddivered  for  one  calendar  month. 


341 


CHA?.  XXXIII. 


Of  Parish  Apprentices. 


JVIuch  ctf  the  law  respecting  qpprentioes  has  been  dis- 
cussed when  treating  of  settlements  gained  in  that  a^iar 
city.(l) 


respects  the  binding  out  ^ppren-  StatutMre- 
{  means  of  providing  for  their  J?^!^^ 
regulated  by '"  "" 


s.1.5.  8&9W.S.  cSO.  s.5.  18 Geo.  III.  c^?.  20 Geo. III. 
c  36.  32  Geo.  III.  c  57.  42  Geo.  III.  cW.  51  Geo.  III. 
c80.  54Geo.III.  cl07.  56  Geo.  III.  c.  189. 


Sect.  I. 

Of  the  Power  to  put  out  Apprentices  i  whonun^  be  compelled 

to  servCf  and  vokom. 

It  is  in  the  discretion  of  the  churchwardens  and  over-  i-  Of  the 
seers  (as  appears  by  the  preamble  43Eliz.)  to  select  for  ^osewho^are 
this  purpose  such  cldldren  as  they  shall  think  their  parents  to  be  bound, 
are  unable  to  maintain.  (2)  Sl^'S^. 


(1)  Ante^  VoLI.  Gfaap.zzL;  tnd  particularly  as  to  the  bindiiig  of  pa- 
riah qfiprentioet  wee  ante,  ibid. 

(9)  Per  Holt  C.  J^  Rex  v.  Crone,  Comb.  S89.  I  Bott,  608.  PL  849.  In 
answer  to  an  ol^ection  to  an  indictment  for  refiinng  an  apprentice, 
**  That  it  was  not  averred  that  the  parents  were  not  able  to  maintun 
the  child.*' 
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Justices  to 
consent. 


Apprentices' 
age,  imma- 
t^ial. 


Condition  of 
tiie  roaster. 


But  this  must  be  with  the  consent  of  two  or  mcM^  jusr 
tices,  in  whom  the  statute  vests  the  power  to  make  an 
order.  (1) 

Formerly  the  age  of  the  apprentice  was  of  no  imped- 
ance. No  age  is  mentioned  in  the  43  EUiz.  c.2.9  or  in  the 
8  &  9. W.  III.  c.  30.  which  gives  the  appeal,  and  compds 
the  master  to  receive  the  apprentice.  The  statute  5l3iz. 
C.2.,  mentions  ten  years  of  age;  but  that  respects  appren- 
tices in  husbandry,  which  may  require  greater  bodilj 
strength  than  most  other  occupations,  such  as  a  female 
child  bound  to  housewifery;  and  the  statute  5£liz. cS. 
cannot  be  connected  with  43  Eliz.  c.2.,  which  is  ibr  the  sus- 
tenance qK  the  poor.  In  other  instances  the  kgislatare 
had  not  considered  seven  as  too  tender  an  age-  The  dut 
dren  of  vagrants  might  at  that  age  be  bound  out;  and  tbe 
strength  and  ability  of  children,  which,  from  seven  yean  d 
age  to  tea,  must  vary  greatly  in  point  of  fitness  m  diis  re- 
spect, is  matter  of  considerati<xi  and  discretion  in  the  ms- 
gistrates;  and,  independent  of  any  statutable  reguhtiGiL 
seven  years  is  at  common  law  the  age  of  puberty.  It  was 
held,  therefore,  that  a  girl  of  eight  years  old  mi^t  be 
bound  out  as  an  apprentice,  to  be  brought  up  in  hoose- 
wifery,  and  that  the  master  might  be  compelled  to  uk 
her.  (2) 

But  now  by  59 Geo. III.  c.  139.  s.7.  no  child  shall  be 
bound  out  as  a  parish  apprentice  until  it  shall  have  at- 
tained the  age  of  nine  years. 

So  the  condition  of  the  master  is  immaterial.  A  femak 
may  be  bound  apprentice  by  the  parish  to  a  day  labourer, 
to  learn  housewifery ,  and  it  will  be  good,  unless  it  is  feoivl 
to  be  fraudulent  (3) 


(1)  lb.  and  see  ante.  Vol.  I.   Rex  v.  Ciapp,  3  Term  Rep.  107.  ^ 
5(>GeoJII.  C.139. 
(3)  Rex  o.  Saltern,  Cald.  444.  And  see  ante. 
(3)  Rex  V.  St.  Margaret^s,  Lincoln,  Burr.  S.  C.  726. 
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S£CT.  II. 
fVho  may  be  compelled  to  take  an  Apprentice. 

The  43Eliz.  c2.  s.5.  directs  the  parish  officers  to  bind  43Eliz.  cs. 

the  children  of  poor  persons  "  where  they  should  see  con-  *'  ^  miwpit- 

*         *  ,  "^  ,  ants  occupiers 

venient"  This  has  been  held  to  give  a  power  to  bind  them  of  lands. 
to  all  inhabitants,  and  also  to  all  occupiers  of  lands  within  ^'  Occapiers 
the  parish,  although  residing  out  of  it;  for  the  general  the  piunsh 
proviso  of  the  statute  was  to  make  a  provision  for  the  '""**  ^^ 
maintenance  of  the  poor,  and  the  first  clause  in  mention- 
ing  those  who  have  to  contribute  to  such  maintenance,  de- 
scribes two  sorts  of  persons,  namely,  inhabitants  and  occu- 
piet's  of  landsy  i'c.  Amongst  other  provisions  for  the  poor, 
the  fifth  section  gives  power  to  the  parish  officers,  with  the 
fissent  of  the  two  magistrates,  to  bind  poor  children  ap- 
prentices where  they  shall  see  cofwenient.     It  is  true,  indeed,  But  mere 
these  words  cannot  be  taken  so  generally  as  they  purport,  '''"^J!u?*^L 
because  they  cannot  compel  mere  strangers,  who  stand  in  take  thenu 
no  relation  to  the  parish,,  to  take  such  an  apprentice;  but 
I  think  that  the  context  of  the  statute  furnishes  the  means 
of  circumscribing  the  general  extent  of  these  words;  and 
that  context  I  took  fix>m  the  sixth  dause,  which  imposes 
other  burthens  of  the  same  nature  on  occupiers  of  lands, 
&c«  as  well  as  inhabitants.     The  general  object  of  the  act 
was  to  compel  all  those  who  had  any  property  in  the  pa- 
rish to  contribute  their  due  proportion  towards  the  main- 
tenance of  the  poor;  and  the  receiving  apprentices  is  one 
mode  of  contributing  to  their  general  relief,  (1) 

But  it  is  said,  that  if  this  construction  be  put  upon  the 
statute  the  party  may  be  doubly  chai^ged :  in  the  parish  in 


( 1 )  Per  Lord  Kenyon  C.  J.,  Rex  v.  Qapp,  3  Term  Rep.  107.  But  Rex 
ft.  Clowerly,  l  Bott,  587.  PI.  786.  is  contra. 
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which  he  lives,  in  respect  of  his  inhabitancy ;  in  that  in 
which  he  has  lands,  in  respect  of  his  occupation  of  them. 
But  if  he  find  himself  aggrieved,  he  may  appeal  to  the 
sessions,  and  we  must  take  it  for  granted  diat  the  justices 
will  do  what  is  right.  They  are  to  adapt  the  chai]ge  to  the 
size  of  the  property  that  the  person  possesses,  and  these 
are  incidental  charges  which  fell  on  him  in  respect  of  that 
property.  (1) 

So  of  appren-  The  law  is  the  same  as  to  i^prentices  bound  according  to 
b^Sn)^  the  20Geo.III.c,  86.,  which  passed  for  obviating  doubts 
rated  districts^  touching  the  binding  and  receiving  of  poor  childfen  iqp- 

prentices,  in  pursuance  of  acts  made  for  rdief  of  the  poor, 
wUMn  incorporated  hundreds  or  districts.  It  enacts  that 
^  nothing  in  the  act  shall  be  construed  to  compel  any  per- 
son to  take  any  such  poor  child  apprentice,  unless  sodi 
person  shall  be  an  inhabitant^  and  ocagner  of  landsj  4^  in. 
the  parish  to  which  said  child  belongs***  But  the  use  ct  the 
words,  inhabitants  and  occupiers,  does  not  extend  die 
meaning  more  than  if  the  term,  inhabitants,  which  occurs 
in  4SiIliz.  cS.,  had  been  only  employed.  (2)  ^  The  word 
4ia5  been  held  not  to  be  confined  to  resiants.  And  Lord 
Coke^  in  his  reading  on  the  22Hen.yiII.  c5.  relalxve  to 
the  repairing  of  bridges  by  the  inhabitants  of  ooonties, 
says,  that  the  word,  inhabitants,  includes  those  who 
occupy  lands  in  the  county,  though  th^  do  not  reside 
there.  For  some  purposes,  inhabitants  and  occupiers  are 
synonimous  terms.  Where  a  person  derives  a  benefit  from 
property,  which  he  occupies  in  a  parish,  he  is  liable  to 
contribute  to  the  ease  of  it''  (S) 

9.  Joint  occu-       And  a  person  is  equally  liable  where  he  resides  out  of 
piew,  whether    ,  .  -^         ,  ^ .     ''  .  vl«      •*  •  •  .i         ■  l 

residingwithin  ^^  parish,  and  occupies  premises  withm  it  jomtly  with 

or  without  the  others  who  dwell  there,  and  have  i^prentiees  bound  to 
verally  liable.'  ^^^^     B*  ^^  ^  partner  with  eleven  others,  in  a  manu* 


(1)  Eod.  Jud.,  ibid. 

(2)  Rex  V.  Tunstead  and  Hap|nng,  3  Term  Rep.  52 J. 

(3)  Per  Lord  Kenyon  C.  J.,  ibid. 
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fiictory^of  earthen  ware,  in  the  township  of  H.     The 
partnership  was  rated  for  hmds  and  buildings  in  H.  to  the 
amount  of  270/.  a-year,  of  which  2S/.  aryear  is  the  appel- 
lant's share.     Two  of  the  partners  resided  within  the  town- 
ship, and  had  each  of  them  an  apprentice.     B.  resided  in 
L.  a  township  adjoining;  and  upon  a  poor  child  from  H. 
being  appointed  and  tendered  to  him  to  be  his  apprentice 
individually,  he  appealed.    But  the  court  of  quarter  ses- 
sionsf  and  afterwards  the  Kbg^s  Bench,  upon  a  case  stated, 
held  him  liable  to  take  one.    For  the  appellant  occupied 
lands  in  the  parish  to  the  amount  of  28/.  per  armum^  that 
being  his  aliquot  part  of  the  whole;  and  in  respect  of  that 
occupation,  he  is  bound,  according  to  the  case  of  Rex  v. 
Clapp,  to  take  the  apprentice.  ( 1 )  It  is  not  an  occupation  of 
the  partnerships*  Imid  and  houses  by  two  of  the  partners, 
to  the  ezdnsion  of  the  rest    Each  may  reside  there  if  he 
pleases.  .(2) 

And  land  is  not  the  only  property,  in  respect  of  which  4.  Occupier  of 
a  person  becomes  liable  to  receive  an  apprentice.    An  in-  Jjjj|^  ^tom 
habitant  was  held  liable  to  receive  one,  for  the  sheaf  or  tothecontrary 
^reat  tithes  of  the  parish,  although  the  case  stated  that,  imm&^al- 
in  respect  of  the  said  dthes,  no  apprentice  had  heretofore 
been  bound ;  but  that  the  custom  of  binding  in  that  pa- 
rish had  been  upon  lands  of  ten  pounds  per  annum^  and 
ipwsarda.  (S) 

'No  case  determines  whether  a  rateable  inhabitant  of  suf-  5.  Quiere, 
icient  ability,  but  without  real  property  in  the  parish,  be  wtants^otoc^ 
ompellable  to  receive  an  f^prentice.     But  the  principle  of  cupierB  liable, 
hose  already  cited,  namely  that  this  is  one  mode  of  con- 
-ibuting  to  the  sustentation  of  the  poor,  seems  to  extend 
)  such  cases,  and  decide,  that  all  who  are  liable  to  con- 


(1)  Rex  0.  Barwkk,  7  Term  Rep.  53. 

(s)  Per  Lawrence  J.,  ibid,  and  see  VoL  1. 49.  (1)  and  (8). 

(3)  Rex  V.  Saltern,  Cald.  444. 
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/tribute  to  the  relief  of  the  poor  of  the  parish,  must  le- 
ceive  i^rentices,  provided  they  are  enabled  by  thdr  €iT' 
cumstances  to  do  so.  Indeed  it  seems  to  have  been  de- 
termined that  clergymen  are  ccMnpellable  to  take  thcsn, 
or  at  least  are  chargeable  to  contribute  towards  putting 
apprentices  out.  (1) 

6.  A  binding  A  person  who  is  neither  an  inhabitant  nor  occupier  of 
raidi^^^  property  in  the  parish  cannot  be  compelled  to  recdve  an 
another  coun-  iqpprentice  from  it;  yet»  if  he  consent  to  take  cue,  tlie 
ty  u  ?alid.       binding  is  good,  and  confers  a  settlement  (2),  although  the 

master  reside  in  a  di£ferent  county.  (8) 


Scot.  III. 


Of  compelling  Masters  toprooide  for  their  ApprenticesJ^^] 


Justic^  might  It  seems  to  have  been  the  better  received  <qpiiuoii,  ditf 
to  tiuLe  ap-  ^^  justices  might  force  a  master  to  take  an  apprentice, 
prenticeprior  prior  to  8&9W.IIL  C.30.;  for  a  power  to  compel  the 
c,3Q^  *  *  master  to  receive  him,  is  consequential  to  the  authori^ 
But  not  to  giveji  the  justices  by  the  statute  to  put  him  out.  (5)  Bin 
thm.      ^      ^^  point  was   ocmsidered  as  doubtfiil,  and   Ixnd  Eezh 

yon  C.  J.  observes,  *^  masters  could  not  be  compelled  tp 


(1)  1  Bott,  SOS.  PL  841.  cites  Dalton,  who  states  it  upon  cnSkk 
information,  as  the  opinion  of  all  the  judges. 
(S)  Rex  V.  St.  Margaret's,  Lincoln. 
(9)  Rex  V.  St.  Nicholas,  Nottingham,  S  Term  Rep.  7S6. 

(4)  As  to  discharging  an  apprentice  from  his  indentures,  see  aotE. 
Vol.  I.  chap.  xxi.  sect.  3. 

(5)  Anon.  Salk.  67.  Rex  o.  Gillifer,  T.  Raym.  65.  1  Lev.  84.  S.C 
Henton  v.  Steers,  T.  RsQrai.  es*  in  maig.  Rex  r.  Fwrfifo,  l  Show.  :<- 
3  Mod.  269.  S.  C.    But  see  Rex  o.  Trevilian,  a  Sir.  1968. 
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provide  for  their  apprentices  under  43  Eliz.,  and  the  statute 
8&9W.IIL  C.30.  was  made  for  the  purpose."  (1) 

It  seems  to  have  been  held  in  one  case  prior  \o  8&9 
W.III.  C.80.  that  as  the  statute  has  intrusted  the  church^ 
wardens  and  overseers  of  the  poor,  by  and  with  the  appro- 
bation of  two  justices,  to  bind  apprentices,  the  child  must 
appear  upon  the  hot  of  the  order  to  be  put  out  by  the  as- 
sent of  the  diurchwardens  as  well  as  the  overseers ;  and  die 
(^urchwardens  not  being  mentioned  in  that  order,  it  was 
quashed.  (2)  This  determination  proceeds  on  the  ground 
that  the  churchwardens  are  to  be  considered  as  an  inte- 
gral part  of  the  parish  officers  (S),  and  as  having  in  this 


(1)  Per  Lord  Kenyon  C.  J.,  Rex  v.  LeSghton,  4  Term  Rep.  738.  ante 
Vol.  I.  ^A  omilar  act  was  paned  relative  to  incorporated  districtf, 
soGeo.IIL  c.  S6.  See  Rex  v.  Tuiutead  and  Hapfuiigy  5  Term 
Rep.  523.  (2) 

(2)  Rexv.  Pairfiu,  3  Mod.  269. 

(S)  Per  Lord  Kenyoo  C.  J.,  Rex  v,  Beetton,  3  Term  Rq>.  592.  where 
the  same  great  judge  doubts  the  authority  of  that  case.    But  the  re- 
ports of  it.  Show.  76.,  Comb.  164.,  Garth.  94.,  state  the  order  to  be 
quashed  on  other  grounds,  and  not  upon  this  one.    In  Rex  v.  Beeston, 
supra.  Lord  Keoyon  expressed  himself  thus,  as  to  the  power  of  the  map 
Jority  of  parish  ofiBcers  to  bind  the  whole.    ^  I  do  not  mean  to  say,  that 
the  churchwardens  and  OTerseers  are  technically  a  corporation :  but  as 
lar  as  concerns  the  regulations  of  the  poor  of  the  parish,  they  stand  in 
jfari  raHtmt,    And  in  the  instance  of  corporations,  the  act  of  the  ma- 
jority binds  the  whole;  so  much  so,  that  the  court  will  compel  the 
person  who  has  the  custody  of  the  corporate  seal,  to  affix  it  to  any  act, 
according  to  the  vote  of  the  majority,  though  against  the  consent  of 
such  person,  as  yns  done  in  the  case  of  Wadham  ool^ge,  Cowp.  377* 
However,  I  do  not  go  on  the  grounds  of  this  rimilitude ;  but  the 
Foundadon  of  my  oinnion  is  this,  the  43  Eliz.  c.  2.  has  directed  that  the 
^^eneral  acts  to  be  done  by  the  churchwardens  and  overseers,  shall  be 
cJone  by  the  majority  of  them,  and  I  think  that  the  spirit  of  that  statute 
j>ervades  all  the  subsequent  acts  respecting  the  government  of  the  poor. 
I3eside^  in  common  understanding,  what  is  required  to  be  done  by  the 
churchwardens  and  overseen^  b  satisfied  by  bemg  done  by  a  mmforiiy. 
.AJid,  indeed,  if  we  were  to  determine  otherwise,  the  inoonveoienoe 
would  be  so  great  as  to  make  it  necessary  for  the  legislature  to  interfere 
£&jid  pass  another  law.  The  court,  therefore,  held,  that  the  aNeat  of  the 
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particular  instance  a  discretionary  power,  separate  and 
independent  from  that  of  the  overseers  diosen  by  the 
parish. 

Master  must         When  an  apprentice  is  eflbctually  bound,  his  master 

^I^ti^^^'^BSt  ^®*  **™  ^^^  **®"*'  ^^  ^otBt,  and  is  to  provide  fer  him 
justices  (Muinot  in  sickness  and  in  health.  (1)  Bat  the  justices  cannot  or- 
^'^^^^tS^'^  der  him  wages  during  the  term  of  his  i^prenticeship,  or 
endofappren-  <uiy  thing  to  be  given  him  after  the  term  is  ended.(2) 
ticeship.  And  if  the  master  dies,  neither  his  executors  nor  adminis- 

trators are  OMnpeUaUe^  by  a  justice's  order,  to  ram 
and  provide  finr  an  apprentice,  dther  as  a  paupor(3],ari 
if  bound  under  5  Eliz.  c.4.  as  an  apprentice  (4),  becaux 
an  apprenticeship  is  a  personal  trust  between  mast^  and 
servant,  and  determined  by  the  death  of  ddi^;  foriD- 
struction  which  is  the  end  and  design  of  the  app^entio^ 
ship,  cannot  be  obtained  from  the  personal  rq)iesentir 
tive.(5)  But  covenant  lies  against  the  executor,  in  wiuch 
there  is  no  inconvenience,  as  the  executor  may  make  bis 
defence  by  pleading  no  assets;  or  debts  of  a  hi^ 
nature.  (6) 


majority  of  parish  officers^  was  sufliciait  to  bind  the  whole  in  a  ooottv^ 
for  maintaining  the  poor,  under  9  Geo.  I  c  7.  post,  chap.  mir.  s-S- 
As  to  how  a  oerdficate  is  to  be  signed  by  them,  see  ante^  I67.etseq- 
also  ante,  Vol.  I.  61. 

(1)  Rex  o.  Hales  Owen,  l  Str.99.  See  also  Rex  «.  StNiduhs 
Nottingham,  8  Term  Rep.  796.  ante. 

(s)  Rex  V.  Wagttafl;  Fol.  995. 1  Bott,  609.  PI.  846. 

(3)  Rex  o.  Petty,  l  Show.  405. 

(4)  Rex  9.  Peck,  1  Salk.  66. 

(5)  Ibid. 

(6)  Per  Eyre  J.,  ibid.  But  now  by  39  Geo.  m.  c  57.  s.  1.  oofcwtt 
for  maintenance  of  parish  apprentices,  with  whom  no  more  thsa  5Cb 
given,  are  to  continue  in  force  no  longer  than  three  months  after  tbe 
master's  death.  By  sect.  9.  the  surming  husband  or  wife,  or  s  md, 
daughter,  brother,  sister,  executor  or  executrix,  administrator  or  »i* 
ministratrix,  of  the  master  or  mistress,  (having  lived  with,  and  beooB^ 
part  of  their  family,  at  the  time  of  the  death,)  may,  within  the  three 
months,  have  such  apprentice  assigned  to  them  by  two  justices.  Br 
sect.  3.  the  same  provisions  are  extended  to  the  case  of  that  nvt^*^ 
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The  8&9WJIL  c.30.  enacts,  that  if  the  master  does  iof.penalt^for 
not  receive  and  provide  for  the  apprentice,  or  refuses  to  ^'aM«^SS 
execute  the  other  part  of  the  indentures,  he  shall  forfeit  for  under  8&9 
every  such  offence  10/.  to  be  levied  by  distress  and  sale,  W-^^^*  ^•^• 
fox  the  use  of  the  poor  where  such  ofience  was  commit- 
ted. (1)    But  it  seems  further,  that  an  indictment  will  lie  Indictment 
for  disobedience,  either  in  case  of  not  receivings  turning  ^^^'  , 
a%  or  ncyt  providing  for  such  apprentices  as  the  law  re- 
quires to  be  received.  (2) 

But  to  render  the  indictment  good,  the  binding  must  Where  bind- 
^ppear  to  be  within  43  Eliz.  c2.  (3),  and  the  sessions  have  ^^^^2 
no  original  jurisdiction  to  put  out  an  apprentice,  but  only 
by  way  of  appeal.  (4) 


Sect.  IV. 


Of  the  Partj/s  Redress  against  an  Order  to  take  an  Ap^ 

prentice,  Sfc, 

The  8&9  W.III.  c.30.  gives  a  power  of  ^peal  to  the  Appeal  under 
next  general  quarter  sessions,  whose  order  shall  be  final  ^^^^'^'^ 
and  omclusive  upon  all  parties.  (5) 


Jeath,  Slc  to  whom  the  apprentice  is  anigned.  But  by  sect.  4.  if  the 
usticci  shall  not  in  either  case,  think  fit  that  tiie  apprenticeship  should 
le  continued^  it  b  thereby  determined.  For  the  remaining  provinons  of 
his  statute*  see  the  act  itself  in  Vol.  III. 

(1)  If  the  occupier  of  lands  in  A.  resides  in  B.,  and  upon  application 
o  him  in  B.  refiise  to  receive  an  apprentice  from  A.,  quaere,  whether 
he  poor  of  A.  or  of  B.  are  to  have  the  penalty? 

(9)  Reg.  V.  Gould,  1  Salk.  ssi.  In  Rex  v.  TrerOian,  the  court  said 
tiey  would  not  meddle  with  the  general  question,  whether  an  indict- 
lent  would  lie  for  refuung  to  take  an  i^prentice  or  not.  2  Str.  1S6S. 
ut  see  Rex  o.  (Sllifer,  ante,  544.  (5),  and  the  cases  dted,  ib.  and 
ex  9.  Robinson,  s  Burr.  769. 

(3)  Rexo.TreYilian,  2Str.  1268. 

C4)  Rex  V.  Fairfax,  as  reported.  Comb.  164. 1  Show.  76. 

(5)  See  Lord  Kenyon's  opinion,  Rex  9.  Oapp,  3  Term  Rep,  107. 
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Qtttttions  dtt*  As  to  the  merits  of  the  case ;  the  child's  fitness  <v  unfit- 
appod.^  ^^      °^^  ^  ^  bound  (1),  or  of  the  party  to  leceiye  an  sppreo- 

tice,  are  matters  of  fiict  upon  which  the  justices  are  to 

decide  according  to  discretion. 

SesaoDt  may  Two  justices  bound  a  poor  girl  apprentice  to  a  mer- 
^^l^*^^^  chant.  The  sessions  dischai^ged  the  order,  because  ther 
chant  is  unfit  thought  it  unfit  to  compel  a  merchant  to  take  an  appreo- 

to  t^e  ap.  tj^  rj^^^  ^^^  ^3g  affirmed,  because  8&9 W.III.  cSO. 
prentice.  ,  , 

/  having  given  an  appeal  in  this  case  to  the  sessions,  it  is 

in  the  discretion  of  the  justices  there  to  detennine,  whe- 
ther it  was  or  was  not  fitting  to  force  an  apprentice  npoo 
any  one.  (2) 

Birty  when  But  a  party  may  debar  himself  fix>m  this  right  to  appeaL 

from  appeal.     I^^s,  if  he  execute  the  counterpart  of  the  indenture,  he  b 

thereby  concluded  fiom  appealing  against  it  (3) 

Sessions  state  If  the  sessions  entertain  a  doubt,  they  may  state  a  case 
^iviSl?  b.  ^^  *®  opinion  of  the  court  of  King^s  Bench  (4) ;  or,  if 
to  K.B.  any  illegality  appear  on  the  &ce  of  the  order,  the  paitf 

may  remove   it  into   that  court  to  be  quashed  for  the 

defect 

Order  direct-  '^^  overseers  of  a  parish,  with  the  assent  of  two  jus- 
ing  master  to  tices  bound  a  poor  child  to  an  attorney,  who  appealed  to 
of  clothes,  &c.  ^®  sessions.  Hie  sessions  ordered  him  to  seal  the  cood- 
>U*  terpart  of  the  indenture,  which  he  refiised,  and  remo^ 

it  (5)  by  certiorari  into  the  King^s  Bench.  It  was  moved 
to  quash  the  order ;  because,  in  the  close  of  the  indenture^ 
it  is  said,  that  the  master,  at  the  end  of  the  term  shall 
give  his  apprentice  two  suits  of  clothes ;  one  for  holidsjs, 


(1)  Rex  V.  Saltern,  Cald.  444.  ante,  340.  (2). 

(S)  Minchamp's  case,  S  Salk.  491 .  See  also  Rex  v.  Saltern,  sopia,  {W 

(a)  Rex  V,  Saltern,  supra,  (l). 

(4)  Ibid. 

(5)  i.  e.  the  order. 
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and  the  other  for  working  days,  which,  upon  debate,  the 
court  held  to  be  ill,  and  quashed  the  order.  For  the 
justice  cannot  order  him  vx^es  during  the  term  of  his 
apprenticeship,  they  must  only  order  him  maintenance 
as  an  apprentice,  and  cannot  order  him  any  thing  after  the 
term  is  ended.  (1) 


(1)  Rex  o.  WagBtafl^  Fol.  S25.  See  some  exceptions,  where  parish 
afjpreotices  are  dischai]ged  by  a  justice's  order,  58  Geo.  III.  c.57. 
S.11.    Vol.m. 
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CHAP.  XXXIV. 


Officers  must 
relieve  with- 
out order. 

But  mav  be 
compelled. 


Concerning  relieving  and  ordering  the  Poor. 

Xhe  objects  of  parish  relief  are  either  settled  poor, 
or  casual  poor.  Thejr  are  relievable,  1st,  at  their  ovn 
houses ;  2dy  in  workhouses ;  Sd,  in  parishes  incorporated 
under  general  statutes  or  some  special  act  of  parliament; 
4th9  as  lunatic  poor;  5th»  in  gaols;  and  dthly,  as  the  &- 
milies  of  militia  men.  The  regulations  respecting  these  dif- 
ferent modes  of  afibrding  relief  are  contained  in  various  ads 
of  parliament,  the  substance  of  which  will  be  set  forth  diorij 
in  the  following  sections. 

It  may  be  generally  observed  that  parish  officers  are  un- 
der a  legal  obligation  to  relieve  and  support  their  pcwr  in 
the  manner  pointed  out  by  these  statutes  without  an  order 
obtained  for  this  purpose*  (1)  But  a  discretion  as  to  the 
mode  of  relief  is  taken  away  from  them  in  some  instances  and 
reposed  in  the  justices,  who  are  empowered  to  make  an 
order  to  compel  them  (2),  as  theyonay  in  all  cases  within 
their  jurisdicticm  where  the  officers  hal^e  improperly  refbsed 
to  relieve. 


Sect.  I. 

Concerning  relieving  the  Poor  at  their  avm  Houses^  andhfrein 
of  the  Authority  of  Justices  to  order  Beliefs  of  the  Form  sj 
the  Orderf  and  of  Select  Vestries. 

Poor  to  be  set       ^  ^®  4S£liz.  c2.  s.l.  the  churchwardens  and  oftf- 
to  work.  seers,  or  the  greater  part  of  them,  shall  take  order  from 


(1)  Hays  o.  Bryant,  l  H.  Black,  S55.  ante.  S5S.  (s;. 
(3)  36  Qeo.  III. 


Relievif^  tie  Poor  at  their  own  Houses.  S$S 

tune  to  timet  by  and  with  the  consent  of  two  or  more 
justices  of  the  county,  for  setting  to  work  the  children 
of  all  such  whose  parents  shall  not  by  the  said  church- 
wardens,  &c«  be  thought  able  to  keep  and  maintain 
tfaar  children ;  and  also  for  setting  to  work  all  such  per- 
sons, married  or  unmarried,  having  no  means  to  maintain 
them,  and  using  no  ordinary  and  daily  trade  to  get  their 
living  by.  And  also  to  raise  by  taxation,  weekly  or  other- 
wise^ a  convenient  stock  to  set  the  poor  to  work  (1);  and  also  Thoienot 
competent  sums  towards  the  necessary  relief  of  the  lame^  to  be^  reliernl 
impotent,  old,  blind,  and  such  other  among  them  being 
poor  and  not  able  to  work ;  and  also  to  put  out  children 
apprentices. 

By  sect.  4.   the  justices  are  to  send  to  the  house  of  Thote  who 
correction  or  common  gaol  such  as  shall  not  employ  them-  J^t^^JSi 
sdves  to  work,  being  {^pointed  thereunto. 

The  3  Car.  I.  c  4*.  s.  SO.  authorises  the  churchwardens  Trades  set  up 
and  oyenieers,  by  the  consent  of  two  or  more  justices,  to  forthepoor. 
set  up  any  trade  for  setting  the  poor  to  work. 

By  Stat  590eo.III.  c  12.  s.  12.  reciting  that,  by  49  Eliz.  Luul  to  be 
C2.,   the    chuixrhwaitkus-'and    overseers   are   directed  ^^^?he 
to  set  to  yrork  certain  perscms  therein  described,  and  that  poor, 
by  the  laws  now  in  force  su£Bcient  powers  are  not  pven  to 
the  churchwardens  and  overseers  to  enable  them  to  keep 

(1)  On  an  appeal  against  the  allowance  of  overseers*  accounts^  a  veiy 
important  question  was  raised  fi>r  the  ojnnion  of  the  court  of  K.  B^ 
ntandy,  whether  the  overseers  of  the  poor  are  justified  in  giving  pecu- 
niary relief  to  the  able-bodied  poor  when  out  of  employment,  without 
setting  them  to  work.  The  case  was  fully  arguedybut  as  it  did  not  appear 
whether  the  overseers  could  or  could  not  provide  work  for  the  unem- 
ployed poor,  nor  what  endeavours  they  lu^  ina^le  to  attain  that  oljeei; 
the  court  merdy  suggested  that  it  was  undoubtecfly  the  primary  daty  of 
the  overseers  to  find  employment  for  thepoor,  if  possible^  and  the  case 
•was  sent  back  to  sesnons  to  find  whether  any,  and  if  any,  what  en- 
deavours had  bMi  «M4e  io  proctire  empk>yment  for  the  able4)odied 
poor  out  of  employmeDt.    Ra  v.  Collect,  2  B,  ft  C.  5S4. 

VOL.  II.  J^  A 
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ffuch  persons  fully  and  constancy  employed,  it  is  enacted, 

that  tlie  churchwardens  and  overseers  of  the  parish  may,  whfa 

the  consent  of  the  inhabitants  in  vestry  assembled  ( 1 ),  take 

into  their  hands  any  land  belonging  to  the  parish  or  parish 

officers,  or  the  poor  thereof ;  or  purchase,  hire,  and  take  on 

lease,  on  account  of  the  parish,  any  suitable  pbrticm  of  land 

Not  to  exceed  within  or  near  the  parish  not  exceeding  twenty  acres,  and 

so  acres.  employ  m  the  cultivation  of  it,  on  account  of  the  paridi^  sncli 

Poor  entitled    persons  as  they  are  by  law  directed  to  set  to  wofk,  and  poj 

to  wa^.         gQ^  persons  reasonidble  wages ;  who  shall  be  entitled  to  ^ 

Mine  remedies  for  the  recovery  of  tlieir  wages,  and  shall  be 
liable  to  the  same  pumdiment  formlsbdiaviour,  as  other 
labourers  in  husbandry  are. 


Land  mi^  be        Section  18.    For  the  promoti<Hi  of  industry  amongst  tfar 
let  to  the        poor;    the  churchwardens  and  overseers  of  any  parish, 

with  ccHisent  of  the  inhabitants  in  vestry  assembled,  may 
let  any  portion  of  parish  land,  or  of  the  land  purdased 
€f  taken  op  ficcoont  of  the  parish,  ta  aiiy  pqor  and  in- 
dustrious inhabitant  tQ  be  occupied  (M|  tbei^  efm  aceoun^ 
Rent.  at  such  reasonable  rent,  and  for  such  term  as  sl^all  be  fixed 

by  the  inhabitants  in  vestry. 

Umitation  of        Seption  14.  limits  the  suiq  to  be  (expend^  .in  one  year, 
^^y^  ^       in  purchasing  and  stocking  land,  an4  in  purcha^ng  and 

repairing  buildipgs,  to  not  ei^ce^iiig  one  sbiUing  in  the 
pound  upon  ih^  annual  yiilne  of  property  in  tbe  parislu 
assessable  to  the  poor's  rate^  unless  by  consent  of  tbe  ma- 
jority of  inhabitants  and  occupiers  assessed  being  present  is 
vestry,  and  by  coi^sent  in  writing  in  the  vestry-book  of  two- 
thirds  in  value  of  the  inhabitants  and  occupiers,  whether 
present  or  not 

By  57  Geo.  III.  c.  34.  the  commissioners  of  HBs  Mtgesxfs 


(1)  As  many  powers  respecting  tbe  rdiefiqg^ie  poor  IB  all  i 
are  ^ven  to  the  iiihabitants  of  parishes  in  vesby  nsncrohlad, 
statutes 5SGeo.nr.  e.69.y  and  5dGeo.lD.  iLBS^  by^Aagk  th 
ings  are  regulated^  Vol.I.  p.  41* 
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treasury  were  authorised  to  issue^exchequer  bills  not  exceed- 
ing 1^500,000/.,  to  be  appUedi  amongst  other  objects,  to  the 
employment  of  the  poor  of  parishes  in  Great  Britain. 

Section  29.  provided,   that  no  advance  shall  be  made  Consent  to 
unless  the  application  be  made  with  the  consent  of  three-  *PP^c>tioii. 
fourths  in  value,  and  a  majority  in  number,   of  persons 
assessed ;  and  if  there  be  a  select  vestry,  governors  of  the 
pow,  &c  then  with  the  consent  of  four<-fifihs  of  them,  such 
consent  to  be  certified  by  a  justice  and  one  or  more  overseers. 

Section  SO.  The  appUpation  must  be  sanctioned  by  two  Justices. 
justioesy  acting  as  such  within  or  for  the  parish,  &c ;  and 
the  application  of  the  sums  advanced  shall  be  ufider  their 

COBfXOL 

Section  31.  limits  the  amount  of  the  advance. 

Secticm  38.  provides  for  the  repayment  of  the  sums  ad- 
vanced within  two  years. 

Section  33.  No  advance  shall  be  made,  unless  the  sums 
expended  for  the  relief  of  the  poor  shall  exceed  a  certain  smn. 

Subsequent  regulations  have  been  introduced  by 
57G60.IIIcl24.  lGeo.IV.  C.60.  l&3Geo.IV.  clll. 
and,  lasdy,  by  stat.  3  Geo. IV.  c.86.,  a  fiirtha  issue  of  ex- 
cheque  bills  is  authorised  for  the  purposes  of  these  acts. 

An  order  of  rdief  might  be  made  by  one  justice  under  Single  justice 
4^3  EUe.  c«.  (1),  but  the  power  is  more  distincdy  given  ^^^^^ 
either  to  a  sin^^  justice  or  the  quarter  sessions  by  3  W.  &  M.  c.2. 
e.  1 1.  8. 1 1.  (2),  which,  after  reciting  that  churchwardens  and  ^^|^^ 
overseers  frequently,  upon  fnvolous  pretences,  give  relief  cat. 
to  the  poor,  provides  that  a  book  shall  be  kept^  that  the 
names  of  those  who  receive  relief  diall  be  inserted  in  the 
book,  with  the  date  and  reason  of  such  relief;  that  yearly 
in  Easter  week,  or  as  often  as  is  convenient,  the  book  shall 

( 1 )  Per  Lord  Kenyon,  C.  J.  Rex  v.  Keer  and  Rich,  6  Term  Rep.  1 59. 

(2)  Rsx«.  Wimhip  ^pd  Greenweli,  Cald.72. 
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be  produced  lx>  the  parishioners  in  vestry  or  other  plaee  of 
meeting,  who  may  examine  the  causes  of  such  rdie^  and 
make  new  lists ;  and  further,  that  no  person  who  is  not  in 
the  book  shall  receive  relief  except  by  order  under  hand 
and  seal  of  a  justice,  or  by  order  of  justices  at  quarter  ses- 
sions, except  in  cases  of  pestilential  diseases,  plague^  or 
small-^pox. 

This  section  of  3  W.  IIL  c.l  1.  gives  no  express  autfaari^ 
to  a  neighbouring  justice  to  make  an  order  of  rdief,  excqit 
where  none  resides  in  the  parish :  the  words  of  the  statute 
being,  *Mf  no  justice  be  dwelling  in  the  parish."  This  has  been 
argued,  therefore,  to  be  a  declaration,  that  if  a  justioe  be 
dwelling  in  a  parish  he  only  shall  have  cognizance  of  the 
matter ;  and  that  being  the  foundation  of  his  jurisdictko, 
the  order  ought  to  aver,  that  the  justices  making  it  lived  m 
the  parish,  or  that  there  was  none  living  there.  But  it  has 
been  decided,  that  the  statute  was  in  this  respect  only  di- 
rectory, for  which  Salk.  473.  was  relied  iq)on.  (1). 

By9Geo.I.  The9Geo.L  c.7.  s.l.  reciting  the  stat  SW.&M.C.11-, 

C.7.  must  be  ^  and  that  under  colour  of  such  provision  many  persons  have 
OU8  refuttd^to'  ^PP^^  ^  ^^  justices  without  the  knowledge  of  the  parnli 
relieve  and  officers,  and  upon  false  suggestions  obtained  relief  to  the 
ov^i^.^^     great  increase  of  the  rates,  directs  that  no  justice  shaH 

order  relief  until  oath  be  made  of  some  matter  which  he  shall 
judge  to  be  reasonable  cause  for  having  relief  that  the  party 
has  applied  for  relief  to  the  parishioners  at  a  parish  meetii^ 
or  to  two  overseers,  and  has  been  refused ;  and  until  sudi 
overseers  have  been  summoned  to  show  cause  why  the  re- 
lief should  not  be  given,  and  the  person  so  summoned  hath 
been  heard  or  made  default. 

59 GcoJlI.  And  by  56  Geo.  III.  c.  1 2.  s.  5,  every  order  after  1  st  May, 

Order  of  re-  1819,  for  tlie  relief  of  the  poor,  where  there  is  no  sel^ 

lief  where  vestry  under  this  act,  shall  be  made  by  two  or  mare  jus- 

lect  Testry,  to  tices,  wlio  are  to  take  into  consideration  the  character  and 

be  made  by  conduct  of  the  person  applying  for  relief;  provided  that  in 

{1}  Rex  p.Woodsterton,  2Baniard,K.B.807.247.  Stoaiite,Yol.I.  ss. 
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every  such  order  the  special  cause  of  granting  the  relief  two  or  more 
AaU  be  expressly  stated,  and  that  no  such  order  shaU  extend  i)|  cS'^P,' 
beyond  one  month  from  the  date  thereof;  provided  also,  of emergencj. 
that  in  cases  of  emergency  and  urgent  distress  one  justice 
may  order  relief,  stating  the  circumstances  in  the  order, 
which  order  shall  not  entitle  the  party  to  claim  relief  more 
than  fourteen  days  from  the  date  thereof,  nor  shall  it  have 
effect  after  the  next  petty  session  holden  for  that  district. 

By  9  Geo.  I.  c.7-  s.2.  the  name  of  the  party  whom  the  9Gco.I.  c.7. 
justice  shall  order  to  be  relieved  shall  be  entered  in  the  P«™on'snanic 
book  to  be  kept  by  the  parish  as  one  to  receive  relief  as  lief^to^be  **" 
long  as  the  cause  of  such  relief  continues,  and  no  longer,  roistered. 
And  no  officer  (except  upon  sudden  and  emergent  occa- 
sions) shall  charge  to  the  parish  any  monies  given  to  any 
poor  person  who  is  not  so  registered  in  such  book,  on  pain  of 
forfeiting  51^  to  be  levied  by  distress  and  sale,  by  warrant 
of  any  two  justices  of  the  county,  which  sum  shall  be  ap- 
plied to  the  use  of  the  poor  of  the  parish. 

The  9 Geo. I.  c.7.  s.4.  enacted,  that  any  poor  person  in  a 
parish  where  there  is  a  workhouse,  who  refused  to  be  lodged 
or  maintained  there,  shall  be  put  out  of  the  book  containing 
the  names  of  those  who  ought  to  receive  relief,  and  shall  not 
be  entided  to  relief. 

This  statute  was  productive  of  many  harsh  consequences, 
notwithstanding  the  humane  interpretation  put  upon  it  by 
the  judges,  viz.  that  it  extended  only  to  compel  those  per- 
sons of  a  family  to  go  there  who  were  in  actual  want  of 
relief.  (1) 

Andnowbyd6Geo.III.c.23.  s.  1.  Reciting  the  4th  section  Poor  may  be 

of  9 Geo.  I.  c.7.  whereby  it  is  provided,  that  the  parish  offi-  ^^^^  ■* 
..1.  /  c  ^i.  •  -X     r        •  L-  home,  not. 

cers,  with  the  consent  of  the  major  part  of  parishioners  withstanding  a 

in  vestry  assembled,  may  hire  houses  in  the  parish,  and  T^^^^J^ 
contract  with  any  person  for  the  maintaining  and  employ- 
ing the  poor,  and  for  taking  the  benefit  of  their  labour, 

(l)  Rex  V.  Haigh,  3  Term  Rep.  637.    Rex  v.  North  Shields,  Cald.  68. 
Aid  see  Rex  v,  Carlble,  3  Burn's  Just.  tit.  Removal. 
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which  poor,  if  they  refuse  to  lodge  in  such  faMse,  shall  be 
put  out  of  the  parish  books,  and  disabled  from  receifiug 
relief;  and  that  such  provision  is  oppressive,  inasmudi  as 
it  prevents  the  industrious  poor  from  receiving  occasional 
relief,  and  holds  out  conditions  of  relief  mjurioos  to  sudi 
poor  (1) :  it  is  enacted,  that  the  overseers,  with  the  appro- 
bation of  the  major  part  of  the  parishioners,  or  with  die  ap- 
probation in  writing  of  any  justice^  may  distribute  relief  to 
the  industrious  poor  at  their  own  homes  sufiering  under 
temporary  illness  or  distress ;  as  also  in  eertain  cases  re- 
specting the  health  and  condition  of  the  poor-house  hired  or 
purchased  for  lodging  the  poor,  pursuant  to  the  9  Greo.  I.c.  7. 

One  justice  By  section  2.  any  justice  c^  the  county  or  distriec  mmj 

imoTda  direct  relief  to  be  given  at  his  discretion  to  any  industrioiB 
at  home.^^   poor,  and  such  poor  shall  be  entitled  to  ask  and  leeeive 

such  relief  at  their  own  homes,  notwithstanding  any  eoa- 
tract  to  be  made  for  maintaining  the  poor  in  any  poor- 
house  as  aforesaid. 

For  a  time  not  Provided  by  section  8.,  that  the  causeof  ordering  sodi  relief 
ezce^ing  one  ^  ^^  p^^y  ^  ||,gi,.  ^^^  homes  be  expressed  in  the  order, 

which  shall  not  remain  in  force  after  one  mcmth  fitim  the 

Two  justices     date  thereof;  but  two  justices  may  make  a  further  order  to 

l^for^ther  ^®  ^'^^  eSeeX,  for  fiirther  time,  not  exceeding  a  month, 

time.  and  so  on  from  time  to  time  as  occasion  shall  require;  such 

justices  first  administering  an  oath  as  to  the  necessi^  of 

such  relief^  and  summoning  the  overseer  to  show  cause 

why  such  relief  should  not  be  pven,  as  in  cases  whov  no 

contract  for  the  maintenance  of  the  poor  has  been  made. 

'J  he  act  not  to  But  by  section  4.  this  act  shall  not  extend  to  places 
houMisDi^  where  any  house  of  industry,  or  other  place  for  the  recep- 
vided  1^  tion  and  provision  of  the  poor  shall  be  erected,  pursuant 

*«^^^  to  22  Geo.  III.  c2S.,   or  under  any  special  act  of  parCa- 

meht 

Where,  therefore,  4  Geo.  III.  c.  90.  was  passed,  foft  in- 
corporating two  hundreds,  and  directed  that  a  house  should 

(1)  \^de  post. 
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be  built  for  the  poors'  receptbn,  and  provided  that  thtee 
months  after  the  house  should  be  built  the  said  poor  per- 
^aoA  and  persons  incapable  of  providing  for  themselves 
should  be  under  the  government  and  management  of  cer* 
tain  guardians  of  the  poor,  it  was  held,  that  this  excluded 
the  magistmtes  of  the  county  from  any  jurisdiction  to  make 
an  order  for  the  relief  of  the  poor  living  within  that  district(  1 ) 

By  S5  Geo.  III.  c  1 37.  s.  3.,  (2)  reciting  36  Geo.  III.  c  23.  One  jiutice 
S.2.&  5.5  and  that  it  is  expedient  that  justices  should  be  ^^r'to  mxir 
empowered  to  order  relief  to  be  paid  to  poor,  persons  in  at  their  own 
the  cases  mentioned  in  the  said  act,  for  longer  periods  than  threTmonths 
one  month  at  a  time,  it  is  enacted,  that  any  justice,  in  the 
the  cases  and  manner  mentioned  in  the  said  act,  may  order 
relief  to  any  poor  at  their  homes  during  such  time  as  to 
such  justice  shall  seem  proper,  not  exceedii^  three  months 
£rom  the  date  of  the  order;  and  that  any  two  justices  may  Two  justices 
i««d»  .  farther  order  for  the  «a«  porp<«e  for  any  fbrther  f**"'"^^^ 
time  not  exceeding  six  months  from  the  date  thereof  and  so 
on  from  time  to  time  as  occasion  shall  require ;  such  justice 
or  justices  first  admiliistering  an  oath  as  to  the  need  and 
cause  of  sudi  relief  and  summoning  the  overseers  to  shew 
cause  why  sudi  relief  should  not  be  given,  as  in  cases  where 
no  contract  for  lodging  and  maintaining  the  poor  has  been 
made ;  and  the  justices  who  make  the  order,  if  they  think  Justices  may 
snch  relief  ought  to  be  discontinued  before  the  expiration  of  ^^  [^"^  ^ 
the  time  for  which  the  order  has  been  made,  may  order  such  continued, 
relief  to  be  discontinued* 

By  sect  4.  the  money  which  the  ju&tice,  &c.  may  order  Sum  limited  to 
to  be  paid  for  any  longer  period  than  one  month,  shall  not  *'  ^  ^®*' 
exceed  for  each  person  35.  per  week,  or  three  fourths  of  the 
average  weekly  expence  of  the  maintenance  of  each  poor 
person  in  the  workhouse. 

By  59  Geo. III.  c.  12.  s.29.  reciting  that  ^  it  is  expedient  Rdief  may  be 
**  to  discourage  that  reliance  upon  the  poor's  rates  which  87*°  *^y  ^•J 

(1)  Rex  V.  Keer  &  Rich,  5  Term  Rep.  159.    l  Bott.  4io.  Fl.  50i. 
(s)  Qu.  how  far  this  provision  is  affected  by  59  Geo. III.  c.l.  s.5. 

ante^  956, 
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^frequently  induoes  labourers  and  odiers  to  aquader 
^  away  eamings  which  would  otherwise  have  suppofted 
**  their  fiuniUes;"  it  b  enacted,  that  wherever  it  shall 
appear  to  the  justices,  or  to  the  general  or  select  vestry, 
or  to  guardians,  governors,  or  directors,  or  to  the  over- 
seers of  the  poor,  to  whom  application  shall  be  made 
for  relief  that  the  party  might,  but  for  his  extravagance^ 
n^ect,  or  wilful  misconduct,  have  maintained  himself  or 
fiunily,  as  the  case  may  be.  The  overseers  (by  the  direcdcn 
of  the  justices,  or  of  die  general  or  select  vestry,  or  of  the 
guardians,  &c«  where  application  shall  have  been  made  U> 
them  respectively)  may  advance  money,  we^y  or  odier- 
wise  as  may  be  requisite,  to  the  person  so  applying^  by 
way  of  loan  only,  and  take  his  receipt  for  and  engi^enient 
to  repay  every  sum  to  be  so  advanced  (for  which  no  stanqp 
duty  shall  be  required) ;  and  any  two  justices  (within  one 
year  after  any  such  loan)  may,  upon  the  application  of  die 
overseers,  summon  the  person  to  whom  any  mon^  duU. 
have  been  so  advanced ;  and  if  upon  examination  by  such 
justices  into  his  circumstances,  it  shall  iq>pear  to  them  that 
such  person  is  able,  by  weekly  instalments  or  otherwise,  lo 
repay  the  whole  or  any  part  of  the  money  so  advanced  to 
him,  and  for  which  he  shall  have  given  his  receipt  and  en- 
gagement as  aforesaid,  they  may  make  an  order  under  thdr 
hands  and  seak  for  the  rqmyment  of  the  whole,  or  of  any 
part  of  such  money,  at  such  times,  and  in  such  proportions 
and  manner,  as  they  shall  see  fit ;  and  upon  every  defiuilt  of 
payment,  may  by  their  warrant  commit  such  person  to  the 
common  gaol  or  house  of  correction,  for  any  time  not 
exceeding  three  calendar  months,  unless  the  sums  due  and 
payable  by  virtue  of  such  order  shall  be  socmer  paid. 


Ptensioiu  of  Sect  SO.  enacts,  that  when  any  person  entided  to  a  pension 

for  rdiettobe  ^  respect  of  service  in  the  navy,  army,  marines,  or  ordnance. 
attignecL  applies  for  relief  for  himself  or  fiunily,  he  may  be  required 

to  assign  the  next  quarterly  or  other  payment  which  shall 
become  due,  to  repay  what  shall  be  so  advanced  for  the 
use  of  him  or  his  fiunily;  and  the  churchwardens  and  over- 
seers may  advance  a  weekly  sum,  not  exceeding  the  rate  of 


Justioei  may 
order  sums 
advanced  to 
ber^Mttd* 
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the  pensioD,  to  be  repaid  out  of  the  next  quarterly  or  other 
payment  of  such  pension,  and  may  take  an  assignment  thereof 
by  wi^  of  security,  which  shall  be  exempt  from  stamp  duties, 
[the  form  of  which  assignment  is  given  by  the  statute] ;  and  To  be  trai»- 
every  assignment  being  attested  by  one  justice,  and  trans-  fitted  to  cer- 
mitted  by  the  churchwarden  or  overseer  at  least  one  month  ten. 
before  such  payment  shall  become  due,  to  the  paymaster- 
general  of  His  Majesty's  forces,  or  to  the  paymaster  of  the 
pensions  at  Greenwich,  or  of  the  royal  marines,  or  to  the 
secretary  of  the  board  of  ordnance,  under  cover,  directed 
as  prescribed  by  the  act,  such  pension  shall  be  paid  to  the 
said  churchwardens  and  overseers,  who  shall  retain  so  much 
thereof  for  the  use  of  the  parish  as  shall  have  been  ad- 
vanced on  the  security  of  such  assignment,  and  the  residue 
shall  be  paid  over  to  the  pensioner ;  and  any  dispute  arising  Disputes  to  be 

between  him  and  the  churchwardens  and  overseers  touch-  *?'^c^  by  jus- 
tices, 
ing  the  amount  due  on  such  assignment,  shall  be  determined 

in  a  summary  way  by  one  justice,  whose  order  shall  be 

final  and  conclusive;  but  if  the  party  assigning  the  pension  Asdenment 

die  before  the  day  of  pajnnent,  the  churchwardens  and  ^?*i^^  ^^^ 

overseers  shall  not  be  entitled  to  receive  it. 

Sect.  31.  enacts,  when  any  such  pensioner  shall  leave  or  justices  may 
suffer  his  wife  or  family  to  be  chargeable  to  any  parish,  order  pennons 
two  justices  on  complaint  thereof  by  the  churchwardens  Jf  ^q^^  ^^ 
and  overseers,  verified  on  oath,  may  order,  under  their  have  their  fa- 
hands  and  seals,  the  next  payment  of  the  pension  to  be  ^«<*«^ 
made  to  the  churchwardens  and  overseers,  which  order 
shall  be  transmitted  to 'the  commissioners  for  the  sSaixs  of 
the  hospitals  at  Chelsea  or  Greenwich,  or  the  secretary  of 
the  board  of  ordnance,  in  like  manner  as  the  assignments 
are  directed  to  be  by  the  last  section ;  and  the  paymasters 
aforesaid,  upon  proof  that  the  pensioner  is  living,   and 
entitled  to  the  same,  shall  make  such  payment  to  the 
churchwardens  and  overseers,  who  shall  retain  thereout  so 
much  as  has, been  advanced  by  the  parish,  and  pay  over  the 
overplus  to  such  pensioner ;  but  no  such  payment  shall  be 
made  until  sufficient  proof  has  been  given  to  entitle  the 
churchwardens  and  overseers  to  receive  it. 
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Jusuces  may  Section  S2.  And  whereas,  in  many  instances,  the  vmes 

order  wages  of        .     ^     .,,  _  i        ,     -        *  i         , 

8eamen,  whose   &^d    ramutes   ox   seamen    employed    m    the    meraumts 


^'^'®*  "*«       service  become  chargeable  to  parishes  while  th^  husband 
during  their      ^^^  fathers  are  absent  on  such  service,  it  is  enacted,  that 


absence,  to  be    ivhere  the  wife  or  fimiily  during  the  absence  of  anj  seaman 
^        '  (not  being  in  His  Majesty's  service)  employed   hi  any 

voyage  shall  become  chargeable ;  two  justices,  on  complaint 
thereof  by  the  churchwardens  and  overseers,  verified  ob 
oath,  may  order,  under  their  hands  and  seals,  the  acds^ 
owner,  ship's  husband,  or  agent  of  the  ship^  m  ^faich  sodi 
seaman  shall  be  employed,  to  pay  out  of  the  Ipvages  doe 
to  such  seaman,  so  much  as  has  been  necessarily  expended 
for  die  maintenance  of  such  family  (the  amoont  to  be  as- 
certdned  by  two  justices);  and  such  owner,  &c.  npra 
the  production  of  such  order,  shall  pay  the  snms  dieron 
specified,  not  exceeding  the  amoutit  of  wages  doe;  and 
the  payment  to,  and  receipt  of,  the  churchwardens  and 
overseer,  shall  be  a  discharge  fer  so  much  of  the  wi^es  so 
paid ;  and  if  any  such  owner,  &c.  shall  refuse  or  ne^ect 
to  pay  the  money  so  directed  to  be  paid,  the  same  may  be 
levied  by  distress  as  arrears  of  pooi^s  rates;  provided  thai 
nothing  in  the  act  shall  compel  the  payment  of  any  suns 
till  the  voy^  is  complete,  nor  beyond  the  sum  actoaliy 
due  to  such  seaman. 

Poor  not  to  By  the  50  Oeo.  III.  c.  52.,  so  mudi  of  the  statute  of  8  & 

wear  badges.     9W.III.  cSO.  as  provides   that  certain  badges  therein 

mentioned  shall  be  worn  by  the  poor,  at  the  peril  nf  their 
being  put  out  of  the  parish  books  and  refused  relief,  i^ 
repealed. 

Btfisbesem-  59  Geo.  III.  c.12.  s.l.  enacts,  that  the  ffihabitants  of 
powered  to  ap-  ^y  parish  in  vestry  assembled,  may  establish  a  sdect 
v»tries  for  the  vestry  for  the  concerns  of  the  poor,  and  to  that  end  mat 
concenu  of  nominate  and  elect  in  the  same  or  subsequent  vestiy,  or 
^        '  adjournmeiit  thereof,  so  many  substantial  householders  & 

S'**'"*^^  occupiers  within  such  parish,  not  exceeding  twenty,  nor 
not  exceeding  less  than  five,  as  shall  be  thought  fit  to  be  members  of  the 
twenty,  nor      select  vestry ;  and  the  rector,  vicar,  or  other  minister  of  the 

15 
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parish^  and  ia  his  abseoce  the  curate  (such  curate  being  jess  than  five, 
resident  and  charged  to  the  poor's  rates),  and  the  church-  may  be  elected. 
wardens  and  overaeers^  togedier  widi  the  inhabitants  nomi- 
nated and  elected  as  afiiresaid)  (such  inhabitants  being  first  ]y|^^  |^ 
thereunto  iqppointed  by  writing  under  the  hand  and  seal  of  pointed  by 
one  justice,)  shall  constitute  a  select  vestry  for  the  care  and  ®°®  J*"**<^ 
managemfsnt  of  the  concerns  of  the  poor,  and  any  three  of  what  shall  be 
them  (two  of  whom  shall  neither  be  churchwardens  nor  >  quorum, 
overseers)  shall  be  a  quorum ;  and  when  any  inhabitant  Vacancies  how 
elected  and  appointed  a  select  vestry-man  shall,  before  the  to  be  filled  up. 
expiration  of  his  office^  die  or  remove,  or  become  incapable 
of  serving,  or  refiiae  or  neglect  to  serve,  the  vacancy  shall 
be  filled  up  as  soon  as  convenient  by  an  election  and  ap- 
pointment in  manner  aforesaid,  and  so  on  ioties  quotiess 
and  every  such  select  vestry  shall  continue  to  act  fix>m  the  Continuance 
appointment  thereof,  until  finirteen  days  after  the  next  of  office, 
annual  appointnMit  of  overseers  of  the  poor,  and  may  be  p^^^f  ^  „^ 
from  year  to  year  renewed  in  the  manner  hereinbefore  di-  newal. 
reded;  and  every  such  select  vestry  shall  meet  once  in  where  and 
every  foorteeti  days,  and  oftener  if  necessary,  in  the  parish  when  to  meet, 
chnrdi,  or  in  some  other  convenient  place  vidthin  the 
parish,  and  at  every  such  meeting  a  chairman  shall  .be  ap- 
pomted  by  the  majori^  of  members  present,  who  shall 
predde  thereili,  and  in  all  cases  of  equality  of  votes,  shall 
have  the  casting  vote;  and  every  such  select  vestry  shall  Duties  of. 
examine  into  the  state  and  condition  of  the  poor,  and  de- 
termine upcm  the  proper  objects  of  relief  and  the  nature 
and  amount  of  the  re^ef  to  be  given,  and  shall  take  into 
consideratidn  the  character  and  conduct  of  the  person  to 
be  relieved,  and  shall  be  at  liberty  to  distinguish  between 
the  deservbig  and  the  idle,   extravagant,  or  profligate 
poor ;  ahd  such  select  vestty  shall  make  orders  in  writing 
for  such  T^ei^  and  shall  inquire  into  and  superintend 
the  collection   and  administration  of  all  money  to  be 
nused  by  tiie  pooi^s  rates,  and  of  all  other  fimds  and 
money  to  be   raised   or   appUed   for  the  relief  of  the 
poor;  and  the  overseers  of  the  poor  are  required  in 
the  execution  of  their  office  to   conform   to   the  direc-  S?'^f*y' 
lions  of  such  select  vestry,   and  shall  not    (except  in  vestry. 
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cases  of  sudden  emetgency  or  uigent  neoesci^y  and  that 
May  not  re-  |o  the  extent  only  of  such  temponury  relief  as  each  case 
wise  than  by  ^^^  require,  and  except  by  order  of  justices  in  the 
order  of  cases  hereinafter  provided  for)  give  any  further  rdief  to 

excepc^k  oer-  ^^  P^^^  ^'^^^  ®^^  ^  ordered  by  the  select  yestry. 


except 
taincaflef. 


The  power  to  appoint  a  select  vestry  is  expressly  givea 
to  the  inhabitants  in  vestry  assembled ;  but  where,  antece- 
dently to  the  statute  59  Cieo.IIL  c.  12.,  the  management  of 
the  parish  afiairs  was  vested  by  ancient  custom  in  a  sdect 
vestry,  it  was  held  that  they  could  not  elect  pasons  to 
be  appointed  a  select  vestry  for  the  management  of  die 
concerns  of  the  poor  under  59  Geo.  III.  c.  12.  (1 ) 


Justices  may 
order  relief  in 
certain  cases 
for  a  certain 
time. 


Overseen 
must  be  sum- 
moned. 


Orders  must 
state  special 
circumstances. 

Shall  be  valid 
for  one  month. 


Section  2.  enacts,  that  when  any  complaint  shall  be  made 
to  any  justice  of  the  want  of  adequate  relief,  by  or  on  bdialf 
of  any  poor  inhabitant  of  any  parish,  for  which  a  select 
vestry  shall  be  established  under  this  act,  or  where  the  idief 
of  the  poor  is  under  the  management  of  governors,  guar- 
dians, or  directors  appointed  by  some  spedalact,  sudi  jnstioe 
shall  not  proceed  therein,  unless  it  be  proved  on  oadi  that 
such  adequate  relief  hath  been  refused  by  the  select  vesliy,  or 
by  such  guardians,  &c.  as  aforesaid;  and  in  such  case  sndi 
justice  may  summon  the  overseers  of  the  poor  to  appear 
before  any  two  justices  to  answer  the  complaint,  and  if  it 
shall  be  proved  on  oath  to  the  satisfaction  of  such  jostices 
that  the  party  complaining  is  in  need  of  relief  and  that 
adequate  relief  hath  been  refused  by  the  select  vestry,  or 
by  such  guardians,  &c.,  or  that  such  select  vestry  shaU  not 
have  assembled  as  by  this  act  directed,  such  justioes  may 
order,  under  their  hands  and  seals,  such  relief  as  they  shaU 
think  necessary,  reference  being  had  to  the  character  and 
conduct  of  the  applicant :  Provided  that  in  every  such  onkr 
the  special  cause  of  granting  the  relief  shall  be  ezpiessiy 
stated ;  and  that  no  such  order  shall  be  valid  for  any  Vaogs 
time  than  one  month  firom  the  date  thereof;  provided  al^ 
that  any  justice  may  order  relief  in  any  case  of  urgent 


(1)  Rex  V,  Woodman,  4  B.  &  A.  507. 


By  select  Vestry.  565 

cessity  to  be  specified  in  such  order,  so  as  such  order  shall 
remain  in  force  only  until  the  assembling  of  the  select 
vestry,  or  of  such  guardians,  &c. 

By  section  3.  every  select  vestry  shall  cause  minutes  to  be  Minutes  of 
entered  in  books  of  all  their  meetings  and  proceedings,  P*?*^^*^?*^ 
and  of  all  sums  received  and  expended  by  their  direction ;  to  be  laid 
and  such  minutes  shall,  from  time  to  time,  be  signed  by  the  before  general 
chairman,  and  shall,  together  with  a  report  of  the  accounts 
and  transactions  of  the  select  vestry,  be  laid  before  the  in- 
habitants of  the  parish  in  general  vestry  assembled,  twice 
in  every  year,  viz.  in  the  month  of  March  and  the  month 
of  October,  and  at  such  other  times  as  the  select  vestry 
shall  think  fit;  and  the  minutes  of  every  select  vestry  shall  and  to  be  kept 
belong  to  the  parbh,  and  be  preserved  with  the  other 
parish  books. 

Section  4.  The  churchwardens  and  overseers  shall  cause  Notice  to  be 
ten  days'  notice  at  the  least  to  be  publicly  inven  in  the  V^^.  ^^^  ^ 
usual  manner  of  every  vestry  to  be  holden  for  the  purpose  ^^t., 
of  establishing  any  select  vestry,  or  of  nominating  and  ^  election  of 
electing  any  member  thereof,  or  for  the  purpose  of  reoeiv-  ^nd  for^I^* 
ing  the  report  of  the  select  vestry ;  and  every  notice  of  any  ceiving  its 
such  vestry  shall  state  the  special  purposes  thereof.  report. 

Section  35.  All  powers  given  by  this  act  to  justices  of  the 
peace  shall  be  exercised  by  such  justices  within  the  limits 
of  their  respective  commissions  and  jurisdictions,  and  all 
provisions  in  this  act  contained  in  relation  to  parishes  shall 
extend.to  all  townships,  vills,  and  places,  having  separate 
overseers  of  the  poor,  and  maintaining  their  poor  separately; 
and  all  acts  authorised  by  this  act  to  be  done  by  church- 
wardens and  overseers  of  the  poor,  may,  in  every  parish,  be 
performed  by  the  major  part  of  such  churchwardens  and 
overseers,  and  in  townships,  vills,  and  places  which  have 
no  churchwardens,  the  same  may  be  performed  by  the 
overseers  of  the  poor  thereof,  or  the  major  part  of  Uiem ; 
and  all  the  powers,  &c.  in  this  act  which  relate  to  vestries, 
or  to  the  inhabitants  of  any  parish  in  vestry  as^sembled, 
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Exception  as 
to  93  Geo.  III. 

C.83. 


Support  of 
relations. 


Of  bastards. 


Apprentices. 


9GfeaI.  C.7. 
Proiosions 
concern 
jurisdiction 
of  justices. 


shall  be  construed  to  extend  to  all  meetings  of  the  ii 
ants  of  any  township,  yiU,  or  plaoe^  having  separate  o^cf- 
seers  of  the  poor,  and  maintaining  its  poor  separatelj,  to 
be  held  after  legal  notice. 

Section  36.  Nothing  in  this  act  contained  shall  take  avsj 
or  alter,  further  than  is  hereby  expressly  enacted,  any 
of  the  powers,  &c.  contained  in  the  act  of  22Geo.IIL 
C.8S.  (1)  for  the  better  relief  and  employment  of  the  poor 
in  or  with  respect  to  such  parishes,  &c.  as  have  or  shaD 
adop^  the  provisions  of  that  act,  nor  to  take  away  or 
alter  any  of  the  powers,  &€•  of  any  special  or  local  act  &r 
the  maintenance,  relief  or .  regulation  of  the  pcxir,  in  aoj 
q)y»  tQwn,  hundred,  &c«;  so  nevertheless  that  in  eveiy 
city,  3^c.  such  of  the  clauses  and  powers  in  this  act  cod- 
tained  as  are  not  repugnant  to,  nor  incompatible  with,  the 
provisions  of  the  said  act  of  the  22  Gea  III^  or  of  any  local 
acts^  shall  have  the  like  force,  and  may  be  adc^ted  as  ia 
other  parishes  and  places ;  provided  also,  that  nothing  is 
this  act  contained  shall  extend  to  affec^  &c^  any  sdect 
vestry  established  by  virtue  of  any  ancient  usage  or  cnstoiB. 

Section  37.  This  act  shall  extend  only  to  that  part  <^tbe 
United  Kingdom  called  England. 

For  the  support  of  the  poor  by  their  relations,  vide 
chap.  SO.  sect  1, 2, 3.,  ante^  p.  267. 

For  the  maintenance  of  bastards  by  their  routed  fiithen, 
see  chap.  32.  p.  277. 

For  the  support  of  apprentices  by  masters,  vide  chap.  35. 
sect  3,,  ante,  p.  346. 


By  9  Geo.  I.  c7.  s.3.  justices  ft)r  any  county,  who  dwrfl 

"*  th    ^^  ^^y  ^^  ^^  precinct  that  is  a  county  of  itself  bnt  situated 

within  the  county  at  large  for  which  they  are  appointed, 

may  grant  warrants,  take  examinations,  and  make  orders 

for  any  matters  which  any  one  or  more  justices  may  act  in. 


(i)  See  sect.  3.  po^t. 
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3t  his  dwelling-house^  notwtihstanding  that  such  dwelling- 
house  is  out  of  the  county^  &c.  in  such  city  or  other  precinct 
adjoining. 

280eo.IIL  C.49.  sect.  4.  recites,  that  doubts  have  arisen  s8Geo.III.8.4. 
with  respect  to  the  construction  of  90eo.L  c*7.  It  enacts, 
therefore,  <<  that  any  justice  acting  for  any  county  at  large, 
may  act  as  such  at  any  place  within  any  city,  town,  or 
precinct,  being  a  county  of  itself,  and  situated  in,  sur- 
rounded by,  or  adjoining  to  any  such  county  at  large,  and 
that  his  acts  shall  be  as  valid  as  if  done  within  the  county 
at  large.**  But  it  provides,  that  *^  nothing  in  this  act  con- 
tained shall  extend  to  give  power  to  the  justices  of  the 
peace  for  any  coun^  at  lai^  not  being  justices  for  such 
city,  town,  or  precinct;  or  any  constable  or  other  officer 
acting  under  them,  to  act  or  intermeddle  in  any  matters  or 
things  arismg  within  any  such  ci^,  town,  or  precinct,  in 
any  mannar  whatsoever/'  (1) 

And  fiirther,  by  l&26eo.IV.  c.63.  reciting  the  provi-  i&2Geo.IV. 
sions  of  28  Geo.  III.  c  49.,  whereby  justices  of  ihe  peace  for  ^'^^* 
any  county  are  empowered  to  act  for  such  county  within  any 
place^  being  a  county  of  itself,  or  being  surrounded  by,  or 
adjoining  to  any  such  ooun^,  and  that  doubts  were  enter- 
tained whether  justices  for  counties  are  thereby  empowered 
to  act  for  such  counties  wldiin  any  city,  town,  or  precinct, 
having  exclusive  jurisdiction,  but  not  being  a  county  of  itself, 
it  is  enacted,  that  justices  acting  for  any  county,  riding,  or 
division,  may  act  for  such  county,  riding,  or  division,  in 
sessions  or  otherwise,  at  any  place  within  any  town  or  pre- 
cmct  having  exclusive  jurisdiction,  and  not  being  a  counly  of 
itself  situate  within,  surrounded  by,  or  adjoining  to  any  such 
county,  &c  riding,  or  division,  and  that  their  acts  done,  or 
to  be  done,  shall  be  valid ;  provided  that  this  act  shall  not 
entitle  such  justices  for  the  county,  &c.  to  act  or  intermeddle 
in  any  matters  arising  within  such  exclusive  jurisdiction, 
they  not  being  j^stices  ^ithin  suph  town,  &c. 

(1)  See  more  as  to  the  local  Umit»  of  justices'  jurisdiction,.  Vol.  I. 
chap.  15. 


368 


Of  the  Form  f^the  Order  cf  Reliefs 


porm  of  the 
order  stating 
the  jurisdic- 
tion. 


Form  as  to  di- 
recting rdief. 
Oannot  order 
mon^  to  be 
peidror 
aanstance 

to  a  pauper. 


The  order  of  relid^  whetEer  made  at  sessioiiay  or  by 
justice,  must  appear  to  l>e  made  upon  oath,  thiA  the  fuoffa^ 
or  some  other  person,  on  his  or  her  behalf  has  iqtplkd  to 
two  overseers,  or  '^  at  some  public  parish  meeting,  for  re- 
lief and  has  been  refused."  (1)  It  must  likewise  state  the 
party  to  be  poor  and  impotent  (2),  and  profisss  to  be 
made  under  hand  and  seal :  but  if  that  be  s^et  finih  od  the 
recital,  *'  We,  &c.  whose  hands  and  seals  are  hereunto 
set,"  it  is  sufScient.  (S) 

The  order  must  be- to  pay  a  certain  sum  to  the  fnsga 
weekly,  &c.  If  it  run,  that  the  parish  oflScers  '*  do  pay  SL 
to  a  woman,  for  nursing  a  poor  inhabitant,  when  31  m  a 
gaol,  and  likewise  for  paying  a  surgeon's  bill  due  to  hun  on 
account  of  the  said  pauper,  it  is  bad*  For  if  the  smgeua 
and  nurse  are  employed  by  the  parish  officersy  they  hate 
thereby  given  the  party  relief  The  suigeon  and  nmse 
have  a  proper  remedy  by  way  of  action  against  the  offiocxs, 
and  the  justices  have  no  pretence  to  interfere  in  this 
matter^  (4) 


In  general,  An  order  cannot  be  made  under  4S£liz.  c2. 

'^'•"the'^  relieve  the  poor  residing  within  the  parish, 

parish,  to  be  ioners  are  not  to  be  relieved  until  they  are  carried 

ent^ed  to  parish,  which  is  bound  to  maintain  them  only 

If  it  direct  the  they  continue  there.    An  order,  therefore, 


to 


tojheir 
loagas 

the 


(1)  Rex  o.  Winahip  andGreenweU,  ante^  S55«  (S).  aldioi^  tl 
mentions  but  one  justice.  Per  LcM'd  Mansfield;  and  see  the 
cited,  ib.  n.  (a> 

(s)  Rex  V,  Hayworth,  1  Str.  10.  where  an  order  to  pay  5«.  weekly  to 
A.  go  long  at  he  should  continue  poor,  was  qoashed.  Rex  v.  Stoke  Uney, 
S.P.  Rex  V.  Tippet,  East,  4Geo.L  S<P.  on  an  order  to  nnnntaiB  a 
daughter-in-law,  as  to  which  latter,  see  ante,  860.(3).  QaKre,ifnoc 
S.  C.  as  Rex  v.  Tripping,  16  Vin.  Abr.  4S4. 

(3)  Rex  V.  Woodsterton,  1  Bott,  401.  PI.  493.  See  ante,  S15.  as  ta 
an  order  of  removal. 

(4)  1  Bott,  PI.  494,,  and  see  Rex  o.  Smith,  et  alt,  1  JBott,  345.  PL  STft. 
Rex  o.  Overseers,  Colbitch,  1  Bar.  K.  B.  46.,  and  abo  Rex  v.  Behoa. 
St.  Pftul's,  1 1  Mod.  178.  dted  1  Bott,  409,  n.  (a). 
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parish  officers  of  C.  to  repair  to  R.  and  relieve  a  man  and  officew  to  re- 
his  wife,  being  so  sick  they  cannot  be  removed,  was  piu^Lh^and 

quashed  as  bad.  (1)  reUeve^itii 

bad. 

One  case,  however,  has  been  always  considered  as  an  Exceptions 
exoqption  to  thb  rule.    A  child  within  the  age  of  nurture  ^  wherela 
cannot  be  removed  from  the  mother,  so  that  if  the  latter  child  le^ti-  ^ 
be  setded  in  a  diflterent  parish  from  her  child,  and  reside  ^f^f^i^^CT 
there,  the  place  in  which  the  mfant  is  setded  must  main-  io  another 
tain  it,  during  such  residence  with  the  mother ;  and  the  P^?7|^  ^^  ^ 
law  is  the  same,  whether  it  be  a  Intimate  (2)  or  a  natural  nurture, 
child,  (d) 

But  die  Court  of  Khiff^s  Bench  will  not  imuit  a  man-  Mandamus  to 
1  i.r  .  in*  make  an  oroef 

damus  to  compel  two  justices  to  make  an  order  of  mamte-  refused. 

nance  on  the  officers  of  a  parish  m  which  it  was  as- 
serted, by  affidavit,  that  the  child  was  bom,  on  the  appli- 
cation of  the  parish  to  which  it  is  chargeable  as  residing 
there  with  its  mother  for  nurture ;  for  this  would  be,  in 
efiect,  to  compel  the  justices  to  come  to  a  particular  de- 
cision of  which  there  is  not  any  instance.  (4) 

Some  further  receptions  are  made  to  this  rule  by  statute; 
1st,  As  it  respects  the  maintenance  of  the  poor  in  general. 
2d,  As  it  relates  to  provision  for  the  family  of  men  serving 
in  the  militia.  (5) 


We  have  already  seen  that  35  Geo.  III.  c.  101 .  s.  2.  enacts.  By  85 Geo.IIIi 
that  in  cape  any  poor  person  shall  be  brought  before  a  justice  ^ 


(1)  Clypton  St.  Mary  v,  Ravistock  Poor,  Sett.  49.  Rex  o.  Hough- 
ton If  Spring,  1  East,  947.  1  Bott,  400.  Pl.  490.  See  alio  9Geo.I. 
C.7. 8. 1.   As  to  how  easual  poor  shall  be  maintained,  lee  post. 

(s)  Shermanbury  v.  Bolney,  Carth.  279.  Rex  «.  Saxmundham,  Fort. 
507.  S.C.  Rex  V.  St.  Giles  in  the  Fields.  Burr.  S.  C.  2. 

(3)  Rex  o.  Hemlington,  Cald.  6.  ^mpson  v.  Johnson,  Doug.  7.  Rex 
p.  Saxmundham,  supra,  (2). 

(4)  Rex  e.  Justices  of  Middlesex,  4  B.  ft  A.S98. 

(5)  See  post,  sects. 
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S70  Of  the  Authority  of  the  Justices  to  suspend  Order  qfBemorval. 

• 

2d.  where  the   or  justices,  to  be  removed  or  passed,  and  it  shall  appear  to 
^l^^y^     the  justice  or  justices,  that  fixMU  sickness  or  other  infirmity, 

it  would  be  dangerous  to  remove  them,  the  said  jnsdoe,  &c 
is  required  and  authorised  to  suspend  the  execution  of  the 
order  or  vagrant  pass,  undl  he  or  they  are  satisfied  h  may 
be  safely  executed,  without  danger  to  those  who  are  to 
be  removed  under  it;  which  suspension,  and  subsequent 
permission  to  execute,  are  to  be  indorsed  on  the  warrant 
or  pass.  , 

49  Geo.  III.  This  power  to  remove  the  suspension  of  an  order  or  pa^ 

C.121.  s.  1.        seems  by  this  act  to  have  been  confined  to  the  jnstioe  o^ 

justices  by  whom  the  order  was  orig^naUy  made.  But  nour 
by  49  Geo.  III.  c.  121.  s.  1.  it  is  made  lawfiil  for  any  odier 
justice  or  justices,  within  the  county  or  jurisdiction  within 
which  such  removal  or  pass  is  made,  to  order  that  the  same 
shall  be  executed,  and  direct  the  charges  to  be  incorred  to 
be  paid,  and  to  carry  into  execution  such  amended  order 
as  AiUy  and  effectually  as  these  powers  and  authorities  can 
be  executed  by  the  justices  who  mak^  ^ch  order,  or  tbe 
justice  who  grants  such  pass.- 

Sect.  5.  Seci,  3.  directs,  that  when  it  is  suspended  on  acconnt  d 

the  sickness  of  any  person  thereby  directed  to  be  removdl 
it  shall  be  suspended  for  the  same  period  with  rKpect  to 
every  other  person  nasned  thei^in,  who  was  actually  of  the 
same  household  or  fiunily  of  such  sick  or  infirm  person  at 
the  time  of  the  order  made  or  pass  granted. 

Charges  how         The  charges  proved  on  oath  to  be  incurred  by  suspeussan 
to  be  paid,  Ac.  ^f  ^jj  order  of  removal,  or  vagrant  pass,  are  to  be  pud  by  tjbe 

parish  officers  of  the  parish  or  place  to  whidi  such  poor  person 
is  to  be  removed,  in  case  any  removal  is  made,  or  thepai^ 
dies  previous  to  the  execution  of  the  order;  but  where  a  pau- 
per, during  the  suspension  of  the  order  of  removal,  eame;,  bf 
the  death  of  his  father,  into  possession  of  two  freehold  houses 
in  the  parish  where  he  continued  during  his  illness  to  re- 
side, and  so  was  irremovable ;  and  two  justices  afieiwvrdb 
ordered  the  original  order  of  removal  to  be  executed,  and 


Of.suspending  the  Order  of  RemooaL  371 

likewise  ordered  the  chaiges  incurred  during  the  suspension 
of  the  order,  amounting  to  6d2«  9&  and  22/.  7s.,  to  be  paid 
by  the  parish  ofiBcen  of  the  place  to  whidi  the  pauper 
was  ordered  to  be  removed;  but  the  pauper  was  never 
removed :  the  court  held,  that  the  magistrates  can  order 
the  intermediate  dbarges  during  the  suspension  of  aii 
order  of  removal  and  its  execution  to  be  paid  by  the  parish 
to  which  the  removal  is  to  be  made,  in  two  cases  <xa\y\ 
viz.  where  the  removal  actually  takes  place,  or  where  the 
death  of  the  party  happens  before  the  execution  of  thii 
order;  that  the  present  case  was  not  provided  for  by  the  act» 
and  that  the  pauper,  not  having  been  removed,  no  ord^ 
for  the  payment  of  any  charges  incurred  during  the  suqien* 
sion  of  the  original  order  of  removal  could  be  made.  (I ) 

If  the  parish  cheers  shall,  upon  the  removal  or  death  of 
the  perscm  ordered  to  be  removed,  refuse  or  neglect  to  pay 
the  charges  within  three  days  after  demand,  one  justice 
by  warrant  under  his  hand  and  seal,  may  cause  the  money 
mentioned  in  such  order  to  be  levied  by  distress  and  sale 
of  the  goods  and  chattels  of  the  person  or  persons  refusing 
or  neglecting  payment,  with  such  costs  of  the  levy,  not 
exceeding  40s.,  as  the  said  justice  shall  direct     And  if  the  How,  where 
parish  or  place  to  which  the  removal  is  made,  or  ordered  ^^  P^^ 
to  be  made^  be  without  the  jurisdiction  of  the  justice  sign-  pay  lies 
inff  the  warrant,  it  shall  be  transmitted  to  any  justice  of  without  the 

,"  ,      .        .     •  J.  ^  '^v*  t  •  i_  1  junsdiction. 

the  peace  having  jurisdiction  withm  such  pansh  or  place, 
who  are  authorised  and  required  to  indorse  the  sn me  for 
execution.  But  if  the  sum  ordered  to  be  paid  on  account  Appeal. 
of  costs  and  charges  exceed  202.,  the  party  or  parties 
aggrieved  may  appeal  to  the  next  general  quarter  sessions ; 
and  if  the  court  of  quarter  sessions  is  of  opinion  that  the 
sum  awarded  is  more  than  of  right  ought  to  have  been 
ordered  to  be  paid,  they  may  strike  out  that  sura,  and  in- 
sert such  as  in  their  judgment  ought  to  be  piud ;  and  they 
are  to  direct  that  the  amended  order  shall  be  carried  into 

(1)  Rex  V.  Chagford,  4B.&A.  2S5. 
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execution  by  the  jiudce%  by  wfaom  the  order  was  on^iiftUy 
made,  or  either  of  them ;  or,  in  esse  of  the  death  of  either, 
by  sach  other  justice  or  justices  as  they  shall  direcL  (1) 

The  party  may  bring  this  appeal  within  the  time  all<ywed 
by  law  for  bringing  appeals  against  orders  of  renuyval,  and 
is  not  limited  to  three  Abljs  after  the  costs  are  demanded. 
The  meaning  of  that  part  of  the  dause  is,  that  if  be  does 
not  give  notice  of  appeal  widiin  diree  days,  he  solgects 
himself  to  the  inconvenience  of  being  distrained  opofi  for  the 
amount,  but  the  right  of  appeal  being  given  in  the  most 
genend  terms  by  a  subsequent  part  of  the  clause,  is  not 
thereby  restrained.  (2) 

And,  by  49  Geo.  III.  C124.  sect.  2.,  when  the  execution 
of  the  order  is  suspended,  the  time  of  appealing  is  to  be 
eomputed  according  to  the  rules  vdiich  govern  othor  like 
cases,  from  the  time  of  serving  it,  and  not  from  diat  of 

making  such  removal  under  and  by  virtue  <^it. 

~^'»^^'  '■  '■    ii.-.ii^— 1     I    »■»  .a  ■■»■—■■  -I  .  ^^»^»^» 

(!)  Qiuere,  whether  the  general  words  in  the  eoBctmcnt,  wfaidi  ic^ 
quire  payment  of  the  expenoei  incurred  during  the  sutpenaioD  of  ttoe 
orden  by  pariflhes  to  which  persons  are  to  be  dieret^  removed,  are 
restrained  by  the  recital  in  sect.  2.  to  cases  where  poor  persons  soe  ve^ 
moved  or  passed  to  the  places  where  they  are  legally  settled  Other- 
wise the  parish  to  which  die  removal  it  afterwards  made,  wiU  be  oUlifnl 
to  pay  all  expences  under  SOf.  at  all  events,  without  power  of  redress 
even  though  it  shall  ultimately  appear  upon  appeal,  that  the  pauper  k 
settled  in  that  parish  from  which  the  removal  is  made.  In  the  case  of 
vagrant  passes  also,  the  burthen  of  maintaining  the  vagrant,  during  fas 
sickness,  will  be  cast  upon  a  parish  where  he  not  only  nmy  have  no 
settlement,  but  possibly  has  never  been. 

The  act  also  makes  no  provision  for  the  su^nsion  of  orders  throi^ 
inevitable  accident  during  the  time  the  officers  are  puttii^  them  ia 
execution.  Thus,  if  a  pauper  is  to  be  conveyed,  undo'  an  order  firosi 
Launceston  to  Carlisle,  and  is  taken  ill  on  the  road,  by  whom  is  he  to 
be  maintained? 

Quaere  alio,  whether  the  sessions  have  power  io  examioe  into  the 
^propriety  of  the  order  of  suspensions  bdng  made  at  all?  As  for  in- 
stance, if  the  parish  appealing^  should  be  able  to  shew  that  the  pmpers 
were  neither  dck  nor  infirm,  but  might  have  been  removed  withom 
danger.    The  words  of  the  act  refer  to  an  alteration  m  the  sum  only. 

(2)  Rex  0.  Bradford,  9  East,  97. 
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'  Whero  an  order  of  removal^  with  an  indiHrsement  for  sus^ 
pending  the  execution  thereof,  bearing  date  6di  of  August 
1814^  was  served  in  September  1814,  and  again  in  October 
I  fif  1 5,  bnt  the  service  was  bad,  and  the  suspension  was  taken 
off  in  August  1819^  and  »  further  order  made  for  the 
payment  c(  16U.  I7««  5d,  being  the  charges  of  support^ 
ing  the  pauper  during  the  suspension  of  the  order  of 
removal;  and  the  pauper  was  removed  on  5th  September 
1820,  the  court  held,  that  an  appeal  entered  against  the 
order  of  removal,  at  the  Michaelmas  sessions,  1830,  was 
in  time.  The  question  depends  entirely  upon  the  validly 
of  the  service  of  the  order,  which,  being  clearly  defective, 
the  appeal  is  in  time.  (1) 

The  justices  by  whom  the  Original  order  is  made  and  The  jii8tice» 
warrant  issued,   have  a  discretion  to  exercise  upon  the"  nd^'JScr'Sve 
matter  submitted  to  them ;  but  the  statute  is'  peremptory  a  discretionaiy 
upon  the  magbtrates,  residing  in  the  jurisdiction  where  §^J|!^^|,o 
the  levy  is  to  be  made,  to  endorse  the  warrant.     He  has  should  back 
nothing  to  do  with  the  propriety  of  making  the  original  **  ^^  ''**'*^ 
order,  or  granting  the  original  warrant,  and  is  not  answer- 
able for  their  l^ality,  but  they  remain  at  the  hazard  of 
them  by  whom  they  were  first  granted.  (2) 

A  rule  was  moved  to  shew  cause,  why  a  mandamus  Maridannn 
should  not  issue  to  a  magistrate  of  the  county  of  Essex,  f*^^  ^ 
commanding  him  to  back  a  warrant  of  distress,  issued  by  of  distrea, 
the  magistrates  of  the  borough  of  C.  for  20^.  I65.  9A,  being  ^^  35Geo. 
the  e^qiences  incurred  by  the  parish  of  L.  in  the  mainten-  although  the 

ance  and  support  of  D.  G.  and  A.  his  wifeu  and  forsursical  J?**'**.?*'*:. 

J     .         1  .         ^  t      /•  •        sidered  It  ille- 

assistance  durmg  the  suspension  of  an  order  for  removmg  gaily  granted. 

him  to  his  parish,  and  SO5.  for  the  charge  of  the  levy.     It  ^^  ke  has 


no  power  to 

nppcwAvsu    vuai.    vji.    vii    xai,    ^^^aj    Aii7A,    aa    tie   w»o  utiTAxi|j   o   judgeofltt 

waggon  on  the  public  road  leading  through  L.,   broke  legality,  and  is 
both  his  legs,  and  was  taken  to  the  workhouse,  where  he  JJ^^^be  cons^ 


(1)  Rex  9.  Alnwick,  5  B.&A.  184.  See  also  Rex  v,  Lampeter,  Mic. 
Term,  5  Geo.  IV.  post,  the  service  of  the  order  must  be  within  a  reason* 
able  time. 

(3)  Per  Lord  Kenyon  C.  J.,  Rex  v,  Kyndston,  1  Ea^t,  177. 
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CMitinued  till  31st  July.  On  6th  May,  tviTo  jiistiees  of  the 
borough  of  Colchester,  within  whose  jurisdiction  the  parish 
of  L.  is,  took  the  pauper's  examination,  and  made  an  cvder 
for  removing  him  and  his  wife  &aai  L.  to  Coggeshall,  in 
Essex,  and  at  the  same  time  endorsed  a  suspension  on  the 
order  of  removal;  and  on  Slst  July,  the  order  was  exe- 
cuted by  their  permission.  The  parish  officers  d*  Cogges- 
hall  not  paying  within  three  days,  the  ma^pistrates  of 
Colchester  issued  a  warrant  of  distress,  and  Coggeshall 
not  being  within  their  jurisdiction,  the  parties  applied  to 
the  defendant  to  back  it,  which  he  refused.  In  shewing 
cause  against  the  rule,  it  was  observed,  that  the  order  oi 
removal  was  illegal,  as  the  pauper  had  not  come  into  L.  to 
inhabit  or  settle,  but  was  detained  by  an  unavoidable 
accident,  and  fell  within  the  description  of  casual  poor. 
The  court,  however,  upon  the  reasoning  before  stated^ 
thought  the  defendant  had  no  discretion,  and  made  the 
rule  absolute  for  a  mandamus,  commanding  him  to  sign 
the  warrant.  (1) 

Weekly  relief       Where  an  order  directSi  that  a  certain  sum  shall  be  pdd 
^     ^*       to  the  pauper  weekly,  and  every  week,  it  is  due  at  the 
banning  of  the  week,  and  the  parish  ofiicers  should  pny 
it  then.  (2) 

No  appeal  The  jurisdiction  to  make  orders  for  the  relief  of  the  poor 

^^^^1^^         by  the  sessions,  and  by  a  single  justice,  are  ooncurrent* 

No  appeal,  therefore,  lies  against  an  order  of  maintenance; 

and  the  reason  is,  lest,  while  the  point  is  litigatinj^  the  poor 

should  starve.  (8) 


(I }  Rex  V.  KynaitODy  ante,  375.  (s). 

(3)  Rex  V.  John  Feamley,  1  Term  Rep.  316. 

(3)  Rex  «.  North  Shields,  Cald.  68. 
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Sect.  II. 
thneeming  relieving  the  Poor  in  WarkhaUses. 

The  statutes  regulating  this  mode  of  administering  relief 
will  be  classed  mider  the  three  following  heads :  — 

1st,  As  to  the  provisions  relating  to  the  building,  al- 
tering, and  enlarging  workhouses ;  and  selling  old  ones. 

2dly,  As  to  the  provisions  relating  to  contracts  to  be 
made  for  supplying  goods  for  the  use  of  the  poor ;  and, 

3dly,  The  enactments  which  regulate  the  conduct  of  the 
masters  and  inmates,  and  provide  for  the  internal  economy 
and  management  of  workhouses. 

Parishes  are  not  compellable  to  erect  workhouses,  but 
may  maintain  and  employ  their  poor  at  their  own 
homes.  (1) 

By43Eliz.  C.2.  s.4.  In  order  that  necessary  places  of  habit-  Houses  may 
ation  may  be  more  conveniently  provided  for  poor  impotent  ^^^^^^^ 
persons,  the  churchwardens  and  overseers,  or  major  part  the  wastes. 
of  them,  by  agreement  under  hand  and  seal  of  the  lord  of 
the  manor,  or  according  to  any  order  of  justices  in  sessions, 
by  like  agreement,  may  build  in  fit  and  convenient  places 
in  the  waste  or  common,  at  the  charge  of  the  parish  or 
otherwise  of  the  hundred  or  county,  convenient  houses  of 
dwelling  fcnr  the  impotent  poor. 

By  9  Geo. I.  c.7.  s.4.  the  churchwardens  and  overseers.  Houses  may 
with  consent  of  the  majority  of  parishioners  in  vestry,  may  ^  ^^**^i, 
purchase  or  hire  any  house  or  houses  in  the  parish,  &c.  and  parishes, 

(I)  Per  Buller  J.,  Rex  v.  Wethercll,  Cald.  432. 
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contract  for  the  lodging,  keeping,  imuntiunni^  and  em* 

ploying  their  poor ;  and  diere  Iceep,  maintiiina  and  employ 

•nd  contraeu  them,  and  take  the  benefit  of  their  labour;  and  any  poor 

made  for  their  fegigimr  to  be  lodffed,  maintained,  &c  in  andb  house,  dttD 

not  be  entitled  to  relief. 


The  concurrence  of  all  the  parish  officers  is  not 
sary  to  make  the  contract  valid ;  the  assent  of  the  major 
part  is  sufficient,  although  the  rest  refiise  to  join.  (1) 

Psriihef  may  The  section  further  provides,  that  if  any  parishes,  taira- 
"'^Dffh  ^^^  ships,  &c.  are  too  small  to  purchase  or  hire  siidi  houses, 
for  lodging  the  two  or  more  of  such  parishes,  &c.  with  the  like  consent  of 
P^^^*  the  parishioners,  and  with  the  approbation  of  any  jnsbc^ 

under  hand  and  seal,  dwelling  in  or  near  such  parishes^ 
&c.  may  unite  in  purchasing  or  hiring  such  houses  for  the 
lodging,  keeping,  and  maintaimag  their  poor,  and  there 
Poor  refbiiiig  keep  and  maintain  them,  and  take  the  benefit  of  their 
tained there  ^<^  ^oid  labour;  and  any  persons  refosing  to  be  so 
not  entitled  to  lodged,  kept,  and  maintained,  shall  not  be  entitled  to 
^^'  reUef. 

Extends  only 

dlvtSdiMM^  '^'^^  provbion  bein^  as  was  before  mentioned  {S\  pro* 
U^  ductive  of  many  harsh  consequences,  notwithstanding  the 

decision  of  the  judges,  that  it  extended  only  to  eosnpd 
Discretionary  those  persons  of  a  family  to  go  there  who  w&e  in  actual 
^^]dcesto°  ^^  ^®'**  ®^  relief;  a  discretionary  power  is  given  to  magktntes 
order  relief  to  by  36  Geo.IIL  c2S.,  to  order  relief  to  the  poor  at  tfadr 
^|1^  ^      dwelling  houses  in  cases  of  illness,  &c.  for  a  certain  period, 

and  by  55  Oealll.  eld.  s*S.  for  a  stiU  further  time.  (S) 

But  not  where  It  is,  however,  expressly  enacted  by  sect.4&5  of  $6 
there  are         Geo.IIL  cftS.  that  such  power  shall  not  extend  to  {daces 


(1)  Rex  9.  Beeston,  s  Term  Rep.  59S.  i  Bott»  408.  Pl.  sia 
(S)  Ante,  367. 

(3)  See  the  itatutes,  ante,  p.  357.,  for  the  remedy  to  enforce  obc^ 
cnce  to  orders  of  maintenance,  post,  chap,  xxxvi, 
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where  houses  of  indnstry  are  provided  under  290eo.III.  houses  of  in- 
€•  8  S.f  or  any  other  special  act 


•)  'J 


•     ■ 


Nor  to  hundreds  mcorporated  by  a  particiilar  aet*  ( 1 )     -  ■ 

The  same  section  still  jfiirther  provides,  that  the  church-  One  parish 
wardens  and  overseers  of  any  parish  where  a  wofkhoase  foJ^'^mSite- 
has  been  established  under  this  act,  may,  widi  the  like  con^  nance  of  iu 
sent  of  the  parishioners,  contract  with  the  churchwardens  [j^y*^^        *** 
and  overseers  of  any  other  parish  for  the  lodging,  maintain«> 
ing,  and  employing  the  poor  of  such  other  parish ;  and  any     ^  -  --  -    .  « 
poor  refusing  tobe  so  lodged  and  maintained  in  such  work- 
house shall  not  be  entided  to  relief*     But  no  person  shall 
acquire  a  setdement  t^  reason  of  his  removal  to  such  other 
parish^  but  it  shall  be  the  same  as  before  such  removal* 

Two  justices  by  an  order  removed  W*  H.  from  the  pa^  Two  umtecf 

rish  of  Lyncombe  to  the  parish  of  St,  Peter  and  St.  Paul,  ^-jjl^^r™^  \ 

in  the  city  of  Bath ;  to  which  parish  they  adjudged  him  house  in  a 

likely  to  become  charseable*      The  sessions  on  appeal  thirds  and  i£  . 

^  °  *^*^       the  poor  re- 

confirm the  order,  and   state  the  following  case :  —  The  side  there  un- 

parishioners  of  the  parish  of  St.  Peter  and  St.  Paul,  in  ^^ » ^rtifi* 

conjunctibn  with  the  parishioners  of  the  parish  of  St.  James,  cannot  be  re*' 

in  the  city  of  Bath,  some  time  since  purchased  a  piece  ">oved. 

of  ground,  situated  in  the  parish  of  Lyncombe,  and  built 

thereon  a  house  for  die  reception  and  maintenance  of  the 

poor  of  the  several  parishes  of  St.  Peter  and  St.  Paul,  and 

St.  James  there.  In  September  last,  the  pauper  W.  H.  being  * 

impotent  and  unable  to  work,  was,  together  with  all  the  '  , 

other  paupers  of  the  said  parish  of  St.  Peter  and  St.  Paul, 

removed  from  thence  to  the  said  new  erected  house,  in 

Lyncomb^  where  he  and  the  rest  of  the  poor  have  been  *  "  ^* 

maintained  at  the  expence  of  that  parish,  without  being 

any  expence  to  Lyncombe.    The  pauper,  and  all  the  other 

poor  who  went  into  the  said  houses  carried  with  them 

r^^ular  certificates  signed  by  the  officers  of  St.  Peter  and 

(1)  Rex  0.Keer&Rich,  5  Term  Rep.  159.    l  fiott,  410.    PL  501. 
ante,  p.  358. 
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Sl  Paul,  and  which  were  delivered  to  the  oflicers  of  Ljrn- 
combe.   Notwithstanding  which,  the  officers  of  L.  obtained 
an  order  for  his  removal,  as  not  being  an  object  of  the 
certificate  act,  and  therefore  unprotected  by  it.     But  by 
Lord  Mansfield;  after  stating  the  object  of  the  oeitificite 
act:  ^  The  want  of  workhouses  was  soon  lidt  as  ao  incon- 
venience.   They  were  not  long  after  (i.  e.  the  certifiGite 
act)  introduced  by  the  legislature;  and  if  well  regukled,  i 
most  desirable  mode  of  relief  they  are.      They  soppb 
comfort  and  accommodation  for  those  who  caimoi  work, 
and  employment  fi>r  those  who  can.    In  many  instanoo 
which  have  chanced  to  fill  within  my  knowledge^  paitica* 
larly  on  the  midland  circuit,  they  have  reduced  the  annual 
amount  of  the  poor  rates  one  half.  But  this  benefit  ooold  not 
within  itself  be  received  by  every  small  district ;  far  what 
parishes  were  small,  the  expence  of  the  necessary  buildings 
was  too  heavy  for  them.    This  obstacle  was  foreseen  bjr 
iKngle  parishes  the  legislature,  and  provided  against  accordii^y.     Though 
mou^cont^ct  rfngle  pamhe.  could  only  coDt«ct  for  these  buiWmgs  with- 
houses  within   in  their  own  limits  (I),  yet  where  two  unite,  no  restrictioos 
U^tedT^^'flh.  ^^^  imposed ;  the  power  is  generaL  It  is  obvious  that  the 
es  may  ma      workhouse  of  a  siug^e  parish  must  be  most  conveDiendy  sita* 
^^^  ated  in  that  parish.   Upon  a  similar  prindple,  where  msaj 

parishes  were  jointly  concerned,  the  legislature  did  not 
require  that  the  buildings  should  be  raised  in  ^fcher  of 
the  confederate  parishes ;  because,  in  such  a  case,  a  spat 
might  be  found  in  some  other  parish  more  centrical  and 
better  accommodated  to  their  general  convenience  than  any 
part  of  their  united  district  The  act,  therefore,  aiitlioriaes 
the  purchase  any  where ;  and  when  once  the  joint  pnrchaBe 
is  made,  wherever  it  be«  it  becomes  a  part  of  die  Uxd 
system  of  each  contracting  parish ;  and  if  the  poor  wiU  not 
go  there,  they  are  not  entitled  to  relief.  The  same  nanw 
spirit  that  has  impeded  the  progress  of  this  baaefidal  plso 
now  starts  up  again  to  limit  this  power,  and  almost  to 
overthrow  the  act  itself,  which  was  calculated  uhtmately  to 


(1)  Vide  59G.UL  c.l2.  s.lo.  infra.  580. 
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reduce  expeofie)  as  well  us  prmnote  industry  and  /encourage 
mano&ctures,  by  employing  all  the  poor  under  the  eye  of 
one  master.    But  the  objection  is  not  warranted  by  the 
certificate  act»  whatever  might  be  the  leaduig  motive  in 
passing  the  act;  that  statute  authorizes  the  whole  body  of 
the  poor^  of  whatever  denomination,  and  with  whatever 
ol]gect,  to  leave  their  own  and  remove  into  any  other  parish, 
provided  they  can  obtain  the  protection  of  a  certificate. 
Contrary  to  die  spirit  and  policy  of  the  act,  and  not  obliged 
by  the  letter,  the  court  will  not  make  an  exception  of  a 
case  which  the  act  itself  has  not  excepted.  The  true  policy 
is  certainly  to  exilaige,  and  not  to  narrow,  the  district 
within  which  the  poor  are  to  be  maintained.  (1)    As  to 
the  olgection  of  its  being  an  injury  to  proper^ ;  the  intro- 
duction of  a  numerous  inhabitancy,  by  increasing  the  con- 
sumption of  provisions,  must  unavoidably  add  to  the  value 
of  that  land,  the  produce  of  which  is  by  such  a  demand 
consumed.    As  to  the  possibility  of  a  few  illegitimate 
children  acquiring  by  birdi  a*  settiement  within  the  parish 
within  which  the  workhouse  stands,   it   is  impossible  to 
foresee  every  inconvenience,  and  all  that  can  be  said  is, 
that  de  minimis  nan  curat  hex!^     BuUer  J.  As  to  the  last  Qusre,  whe- 
difficulty  raised,  I  doubt  whether  the  poor-house  so  occu-  ther  a  work- 
pied,  and  become  in  this  manner  the  perpetual  property  of  t^^with 
the  tmited  parishes,  is  not  to  this  purpose  rather  to  be  is  not  to  be 
considered  as  part  of  those  parishes  to  which  it  so  belongs,  !^^^  ^^ 
than  of  the  parish  in  which  it  is  locally  situated,  upon  poses  as  part 
the  same  principle  as  that  of  many  resolutions   in  the  o/  those  p»* 
case  of  such  children  bom  in  gaols.  (2)     Both  orders  were  poor  dwell 
quashed.  (S)  there. 

The  putting  people  into  the  workhouse  does  not  impose 
upon  them  an  obligation  to  work  if  they  are  not  qualified 

(1)  Peart  v.  Westgarth,  ante,  Vol.i.  19.  Accord,  in  Rex  v,  Leigh, 
ib.  87.  the  court  seem  to  entertain  a  contrary  sentiment  But  see  the 
several  opinions,  ante,  Vol.  i.  S7.  and  the  cases  there  referred  to. 

(2)  See  54  Geo.  III.  c.  170.  s.3.,  ante.  Vol.  i.  328* 

(3)  Rex  o.  St.  Peter's  and  St.  Paul's,  Cald.  213.  1  Bott,  433.  PI.  534. 
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Parishes  may 
build  or  en- 
large work- 
house, flod 
purchaie  or 
hire  land. 


Insufficient 
workhouses 
may  be  sold. 


Where  no 
workhouse 
can  be  pro- 
cured, one 
may  be  pur- 
chased or  built 
in  an  adioin- 
ing  parisn. 


fiir  labour.  Every  perscm  in  the  woridioiue  is  not  ohl^ 
to  work*  Suppose  a  man  is  in  a  fever;  were  the  master  or 
keeper  of  a  workhouse  to  exact  labour  from  such  a  persoB, 
he  would  be  indictaUe  for  it ;  and  I  have  had  several  in- 
dictraents  of  that  kind  before  me.  (1) 

By  59  Geo.IIL  c  12.  s.  8.  In  any  parish  not  having  a 
workhouse,  or  where  the  workhouse  shall  be  insufficioKt, 
the  churchwardens  and  overseers,  by  the  direction  of  the 
inhabitants  in  vestry  assembled,  may  erect  and  biuid  i 
suitable  workhouse,  or  alter  and  enlarge  any  messuage  or 
tenement  belonging  to  the  parish  for  that  purpose,  aod 
purchase  or  take  on  lease  any  ground  within  the  parish  fcr 
the  purpose  of  such  building,  or  for  enlarging  any  sock 
messuage  or  tenement,  or  may  enlaige  any  ingnfK^*^*^ 
workhouse. 

Secti(Hi  9.  enables  the  churchwardens  and  overseers  oT 
any  parish,  by  the  direction  of  the  inhabitants  in  vestry 
assembled,  and  with  the  consent  of  two  justices  under  their 
hands,  to  sell  any  workhouse,  or  other  houses  or  teoi^neQts 
belonging  to  such  parish,  where  the  same  are  insuffideBi 
and  incapable  of  being  enlarged  or  used  as  workhouses 
together  with  the  site  thereof  and  the  outhouses,  offices. 
yards,  and  gardens  thereto  belongings  and  to  cooTej 
the  same  to  the  purchaser,  and  to  apply  the  produce  of 
such  sale,  after  deducting  the  reasonable  expences  thereof 
towards  the  purchase  or  building  of  a  new  workhouse,  or 
towards  the  payment  of  any  money  borrowed  under  this 
act,  as  the  inhabitants  in  vestry  shall  direct 

Section  10.  Where  no  sufficient  workhouse  can  be  pro- 
cured, the  churchwardens  and  overseers  may,  by  the 
direction  of  the  inhabitants  in  vestry,  purchase  or  hire  ant 
convenient  building  for  that  purpose,  in  any  adjoinii^ 
parish,  with  the  consent  of  two  or  more  justices,  to  U 
written  upon  or  annexed  to  the  agreement  for  purchasing 


(1)  Per  Lord  Mansfield  C.  J.»    Rex  v.  Winship  aad  Gmoweil, 
Cald.  76. 
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r  fairing  such  building,  provided  that  no  such  building 
hall  be  situate  more  than  three  miles  from  the  parish  for 
irhich  the  same  shall  be  purchased  or  hired. 

Section  14.  provides,  that  no  sum  exceeding  an  assess-  Amount  of 
nent  at  one  shilling  in  the  pound  upon  the  annual  value  of  ^^^\r 
he  property  in  any  parbh  assessid>le  to  the  poor  rates  shall  buildin^r  and 
»e  raised  or  applied  in  any  one  year  m  purchasing  buildings  f^^  ^^ 
»r  land  under  this  act,  or  in  repairing  and  fitting  up  and 
bmishing  such  buQdings,   and  in  slocking  such  land, 
>r  for  any  such  puiposes,  unless  the  major  part  of  the  in- 
mbttants  and  occupierB  assessed  to  the  relief  of  the  poor 
n  vestiy  shall  consent  thereto ;  nor  until  two-third  parts 
n  value  of  all  the  inhabitants  and  occupiers  so  assessed, 
whether  present  in  vestry  or  not,  shall  have  also  signed 
heir  consent  thereto  in  the  vestry  or  parish  book. 

Section  15.  Where  the  inhabitants  of  any  parish  shall  By  consent 
;o  consent  that  a  greater  sum  than  an  assessment  of  one  ^^^  ^SSed. 
shilling  in  the  pound  shall  be  expended  in  one  year  for 
iny  of  such  purposes,  the  churchwardens  and  overseers  of 
mch  parish,  after  the  sums  raised  by  an  assessment  of  cme 
shilling  in  the  pound  shall  have  been  expended,  may  raise 
uiy  additional  sum  by  loan  or  by  sale  of  annuities  for  any  By  loan  or 
life  or  lives  not  being  under  the  age  of  fifty  years,  or  for  "^®  ^  annui- 
any  term  not  exceeding  fifteen  years,  so  as  the  whole  sum 
to  be  so  raised  shall  not  be  more  than  five  shillings  in  the  Sum  to  be 
pound  upon  the  annual  value  of  the  property  assessed  to  raised  limited, 
the  poor  rates;  every  proposal  for  such  annuities  being 
arst  approved  by  the  inhabitants  and  occupiers  of  such  pa- 
rish in  vestry.    And  the  churchwardens  and  overseers 
shall,  in  the  names  and  on  the  behalf  of  the  inhabitants  of 
the  parish,  sign  and  execute  securities  for  the  money  so 
borrowed,  and  for  the  annuities  so  granted;  and  shall 
charge  the  fiiture  poor  rates  with  the  repayment  of  the 
principal  sum  so  borrowed  and  interest,  or  with  the  pay- 
ment of  the  annuity  thereby  granted,  as  the  case  may  be, 
upon  the  days  and  times,  and  in  such  manner  and  propor- 
tion, as  the  said  securities  respectively  shall  appoint  and 
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eicpress ;  and  the  iiiture  rates  diall  be  aulject  to  siidi  paj- 
menu. 


Sums  to  be. 
charged  on 
future  rates 
limited  to  one 
shilling  in  the 
pound,  unless 
by  consent  of 
two-thirds  of 
proprietors. 


Section  16.  provides  that  no  greater  sum  than  an  assess- 
ment at  one  shilling  in  the  pound  sbatt  be  cbai^ged  upoe 
the  fiiture  rates,  unless  by  consent  of  two«duids  in  vakie 
of  the  proprietors  within  sucfa  parish ;  such  consents 
to  be  gtxren  under  the  hands  of  all  persons  and  oor- 
porations  sole,  and  the  ooosent  of  every  corpoiaticn 
aggregate,  under  the  hand  of  the  president  tho^eoig  aad 
die  consents  of  femes  covert,  ntnofs,  insane  persms,  and 
persons  out  of  the  kingdom,  under  the  hands  of  their  re- 
spective husbands,  guardians,  committees,  tmatees,  attor- 
nies  or  agoits,  and  of  the  major  pait  ai  the  trustees  for 
trust  estates. 


Churchwar- 
dens and 
overseers  may 
take  and  sue 
as  bodies  cor- 
porate. 


No  suit  or 
action,  &c. 
shall  abate  by 
death. 


Section  17.  All  buildings,  lands,  and  hereditaments  pur- 
chased, hired,  or  taken  on  leltfe  by  charehwardens  and 
overseers,  for  any  of  the  purposes  of  thia^act,  shall  be  coo- 
veyed  and  demised  to  such  churchwardens  and  ovmsecR 
respectively  and  their  successoors,  in  trust  fiir  the  paikh, 
who  shall  accqit  and  hold  them  in  the  nature  ^  a  bodj 
corporate  for  and  on  behalf  of  the  pansh ;  as  also  sD 
other  buildings,  lands,  &c.  belonging  to  such  parish  ;  and 
in  all  actions,  suits,  indictments,  and  other  proceediiigs,  for 
or  in  reUtion  to  any  such  buildings,  &c«  or  the  rent  th»^; 
it  shall  be  su£S.cient  to  name  the  diurchwardens  and  over- 
seers  for  the  time  being,  describing  them  as  the  chordi* 
wardens  and  overseers  of  the  poor  of  the  pari^  and 
naming  such  parish ;  and  no  action  or  suit,  indictment  or 
other  proceeding,  shall  abate,  or  be  discontinued,  cr  oh 
peded,  by  the  death  of  any  such  churchwardens  and  ove^ 
seers,  or  by  their  removal  irom  or  the  expiration  of  their 
respective  offices. 


Provisions  of        Section  1 8. .  The  provisions  contained  in  stat  22  Geo^  III 

^b  WIT 

cM.1?y  which  ^'^^^  ^^  enabling  bodies  politic  and  corporate,  trustees^ 
incapacitated  guardianSy  and  incapacitated  persons  to  contract  for  the 
persons  are       ^^  ^f^  ^^  ^  cdnvey  and  lease  hinds,  tenements,  and  lie- 
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reditaments,  for  the  purposes  in  that  act;  and  with  regard  ^naWed  to 
to  the  payment  and  application  of  the  purchase-money  for 
the  same,  shall  extend  to  all  purchases  and  takings  of  lands, 
&€•  made  under  the  authority  of  this  act 

2.  Concerning  contracts  for  supplying  the  poor. 

By  45  Geo.  III.  c.  54*.  no  contract  for  lodging,  maintain-  Contraoior  to 
ing,  and  employing  the  poor  of  any  parish,  or  parishes  .^e'^'"'' 
where  two  or  more  are  united  under  9  Geo.  I.  c«7.  s.4.,  or  contracdiigy 
any  other  law,  shaU  be  Tdid,  unless  the  contractor  shall,  J^;  ^ '  •* 
during  the  contract,  reside  within  the  parish  omtracting,  or  maintained. 
the  parish  within  which  the  poor  shall  be  lodged  and  main- 
tained ;  or  where  parishes  are  united,  redde  in  one  of  them, 
or  in  the  parish  where  the  poor  shall  be  lodged  or  maintained ; 
nor  unless  one  or  more  responsible  householders  resident 
in  such  parish,  or  in  one  of  sudi  united  parishes,  and  to  be 
approved  of  by  the  churchwardens  and  overseers,  shall,  at  or 
before  the  signing  such  contract,  give  a  joint  and  several 
bond,  with  a  penalty  in  not  less  than  one-half  the  assessment 
to  the  poor  rates  for  the  next  year  but  one  before  the  year  in 
whic:h  such  contract  is  entered  into,  for  the  fiiithfol  observ- 
ance of  such  contract  by  the  party  contracting,  nor  unless 
such  contract  shall  be  approved  cf  and  signed  by  two  jus- 
tices of  the  county  where  such  parish,  or  such  united  pa- 
rishes, or  one  of  them,  shall  be. 

By  section  2.  all  contracts  not  entered  into  according  to  Contract  to 

this   act  shall   be  absolutely   void,    and    every    contract  cease  when 

,  contractor  re* 

conformable  to  it  (but  where  the  person  contracting  ceases  moves  from 
to  reside  in  the  particular  parish,  or  in  one  of  the  united  ^^®  parish. 
parishes  wherein  the  poor  shall  be  maintained,)  shall  deter- 
mine at  the  time  of  such  persons  ceasing  so  to  reside ;  but  Security  to 
the  security  given  as  aforesaid,  shall  remain  in  force  to  *^^^- 
indemniiy  the  parish  against  any  expence  incurred  by 
non-performance    of  the   contract.      This  act  shall  not  Limitation  of 
extend  to  places  where  the  poor  are  maintained  under  ^^' 
any  special  act,   nor  vacate  any  contract  made  before 
the  act 
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Contractort 
subject  to 
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their 
and 


By  £0  Geo.  III.  c 50.  8.2.  oootractoi^  for  the 
nance  of  the  poor  «ball  be  subject,  as  fiur  as 
contracts,  to  the  orders  of  justices  b&  oYersmn 
every  order  of  justices  shall  be  enforced  against 
against  overseers,  they  shall  be  punishable  for  disobedience 
of  any  such  orders  as  overseers  are. 


No  chorch- 
warden  or 


oveneerto 
supply  articlet 
for  the  use  of 
a  workfaouse. 


under  penalty 
of  looli 


Exceptiont. 


By  55  Geo.  III.  c.l37*  s.(f.  no  churdiwarden,  overseer, 
or  other  person  coDcemed  jointly  with  <ir  independently 
of  them  in  collecting  the  poor  rates,  and  providing  far  and 
Buuiagingthepoor,  shall,  in  his  own  name,  or  in  the  name  of 
any  other,  fhrnish  for  his  own  profit  any  goods,  mnlrrials  or 
provisions  for  the  use  of  any  workhouse^  or  for  the  suiiport 
and  maintenance  of  the  poor  in  any  parish,  &a  for  which 
he  shall  be  so  appointed,  during  the  oontinuanoe  of  such 
i^pointment^  nor  shafl  be  concerned,  directly  or  indirecdy, 
in  any  such  ccmtract  under  pain  of  forfeiting  lOOl^  with 
costs  of  suit,  to  any  person  who  diall  sue  by  action  of  debt, 
or  on  the  case,  in  any  courts  of  record  at  Westminster;  m 
which  action  no  essoign,  protecti(m,  wager  €^  law,  or  more 
.than  one  imparlance  shall  be  allowed.  But  if  no  pessau 
competent  to  supply  such  articles  can  be  found  witlan  a 
convenient  distance  from  the  workhouse,  two  or  moie 
neighbouring  justices  (upon  proof  thereof  on  oath)  mmj^  by 
certificate  under  their  hands  and  seals,  permit  such  diuidi- 
warden,  &c.  to  contract  for  the  fomishing  such 


The  certificate  shall  be  entered  with  the  clerk  of  the 
peace  or  town  clerk,  for  which  Is.  shall  be  paid,  and  the 
party  named  in  it  shall  be  discharged  from  the  penalty  to 
which  otherwise  he  would  be  liable. 


Treble  coitf. 


The  certificate  may  be  pleaded  generally,  and  opoD 
pvoof  thereof  there  shall  be  a  verdict  for  the  defendant  ,- 
and  if  the  plaintiff  be  nonsuited  or  discontinue,  or  the  de- 
fendant have  a  verdict  of  judgment  on  demurrer,  he  shstt 
have  treble  costs. 
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Sect  7.  When  any  such  contracts  are  to  be  entered  infco^  Notice  of  con- 
notice  shall  be  given  of  the  time  and  pkce  of  the  meetings 
for  this  purpose,  and  of  the  security  to  be  required  of  the 
contractors,  by  affixing  such  notices  to  the  church  door,  or 
inserting  them  in  the  county  newspaper,  seven  days  before 
the  day  of  meeting. 

The  last,  which  is  a  very  beneficial  act,  has  received 
that  liberal  construction  which  is  best  calculated  to  advance 
the  remedy,  and  prevent  the  mischief  it  was  designed  to 
remove. 

In  an  action  of  debt  upon  the  statute,  it  was  proved  that  Supply  by 

the  defendant  was  a  farmer,  and  had  supplied  com  and  chjjfpn'^f  ^«» 

,  ,  at  uEur  pnoe. 

flonr  to  some  of  the  poor  of  the  parish  in  which  he  re- 
sided, and  for  which  he  was  churchwarden,  at  a  fair  market 
price ;  he  was  held  liable  for  the  penalty.  Gibbs  C.  J.  It 
b  to  be  presumed,  that  a  farmer  does  make  a  profit  by 
selling  the  produce  of  his  land  at  a  fair  market  -price.  If  , 
an  overseer,  having  purchased  provisions  at  a  certain  price, 
should  afterwards,  in  the  event  of  a  scarcity,  which  presses 
on  the  poor,  let  them  have  them  at  that  price,  he  would  not 
come  within  the  act ;  but  if  he  should  sell  them  to  the  poor 
at  the  market  price,  and  make  a  profit  on  them,  he  would 
be  within  the  act     The  defendant  is  certainly  liable  (1) 

So  where  one  of  the  guardians  of  the  poor  sold  sheep  By 
to  the  master  of  the  workhouse,  who  was  appointed  by 
the  guardians,  but  provided  for  the  poor  by  contract  at  so 
much  per  head,  the  guardian  was  held  liable  under  the  act 
of  parliament.  Abbott  C.  J.  The  defendant  has  made  a 
bargain  for  the  supply  of  provisions  with  a  third  person, 
who  has  the  contract  for  providing  for  the  poor,  and  whom 
the  defendant,  in  conjunction  with  others,  appoints  to  his 
situation,  and  whose  conduct  it  is  his  duty  to  superintend ; 
all  the  mischief  which  was  contemplated  by  the  legislature 

(1)  Pope  V.  Backhouse,  8  Taunt.  S39.  S.  C.  2  B.  Moore,  186.,  where 
the  word  **  not''  seems  accidentally  omitted  in  the  second  sentence  of 
the  chief  justice's  judgment. 

VOL.  If.  C  C 
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would  arise  if  we  were  to  hold  this  to  be  lawfbL  I  am 
clearly  of  opinion  that  the  case  falls  both  within  the  words 
and  spirit  of  the  act  of  pariiament  (1) 

But  this  act  has  been  held  to  extend  its  prohibiticHi  no 
fiirther  than  to  prevent  parish  officers  from  supplying  the 
workhouse  or  the  parish  poor  generally. 

An  overseer,  who  under  an  order  for  the  relief  of  an  in- 
dividual pauper,  gave  her  part  in  money,  and,  by  her  con- 
sent, the  remainder  in  goods  from  his  shop,  was  held  not 
liable  to  the  penalty  within  the  act  Per  Bayley  J.  The 
object  of  the  act  was  to  prevent  imposition  upon  the  parish 
by  the  overseer.  I^  therefore,  goods  are  required  tcs  the 
parish  workhouse,  or  if  any  other  general  supply  tat  the 
poor  is  wanted,  the  overseer  is  not  to  furnish  that  supply : 
but  these  seem  the  only  cases  contemplated  by  the  acx. 
When  the  pauper  carries  an  order  of  relief  to  the  overseer, 
he  has  a  right  to  demaAd  it  in  money,  and,  in  case  of  re- 
fusal, has  a  speedy  remedy  by  complaint  to  the  justice  who 
made  the  order.  If  the  conduct  of  the  overseer  in  setling 
the  articles  be  oppressive,  the  justice  may  punish  him  fi»r  it: 
but  if  the  overseer  be  absolutely  prohibited  from  selling  it 
might  be  a  hardship  upon  the  pauper,  for  there  beii^  do 
words  distinguishing  the  case  of  money  laid  out  by  the 
pauper,  after  full  pajrment  by  the  overseer,  fit>m  that  of 
payment  partly  in  goods  and  partly  in  money,  a  pauper 
might  be  compelled,  in  case  the  overseer  kept  the  only  shop 
in  the  village,  where  the  articles  were  supplied,  to  go  to  a 
very  inconvenient  distance  for  the  purpose  of  purchasing 
them  somewhere  else.  (2) 

8.  Regulations  touching  the  management  of  workhouses. 

By  SOGeo.III.  c.4<9.  s.l.  any  justice,  or  the'offidatingdexgj- 
man  of  the  parish,  or  any  physician,  surgeon,  or  apotfaecair, 
authorized  by  a  warrant  under  hand  and  seal  of  any  Justice^ 


0'>     »'* 


(1)  West  9.  Andrews,  5B.ft.A.SS8.  iB.&.C.  T7. 
(»)  Proctor  t»..MBinwariiif ,  3  B.& A,  rt5*  * .   -    •  1 » 
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may  in  the  day*tiiiie  visit  any  parish  workhouse^  or  house 
provided  for  the  maintenance  of  the  poor  of  any  parish,  and 
examme  into  the  condition  of  the  poor  therein,  and  the  food, 
bedding,  and  clothing,  and  condition  of  such  house ;  and  if 
any  cause  of  complaint  be  found,  such  justice  or  person 
authorized  as  aforesaid,  may  certify  the  state  and  condition 
of  such  house,  and  of  the  poor  therein,  and  of  the  food, 
clothing,  and  bedding,  to  the  next  quarter  sessions  of  the 
county,  under  his  hand  and  seal ;  and  cause  the  overseers  of 
the  poor  or  master  of  the  workhouse  to  be  summoned  to 
appear  at  the  same  sessions,  to  answer  such  complaint ;  and 
the  justices  there  assembled,  shall  make  such  orders  and 
relations  therein  as  to  them  shall  seem  meet 

Sect  2.  Provided,  if  any  poor  person  is  afflicted  with  any  In  certain 
infectious  disease,  or  is  in  want  of  medical  or  other  assist-  ^JJ^okIctiSc 
anoe,  or  of  sufficient  and  proper  food,  or  requires  separ-  removal  of, 
ation  from  the  other  poor  in  the  said  house,  the  justice  shaU  ^^*«  £*- 
certify  the  state  of  such  poor  person  to  another  justice,  and  poor, 
the  o^er  persons  authorized  as  aforesaid,  shall  apply  to 
two  justices  of  such  county,  &c.,  who  shall  make  order 
therein  as  they  shall  think  proper,  until  the  next  quarter 
sessions,  at  which  sessions  they  shall  certify  the  same  under 
their  hands  and  seals,  and  the  sessions  shall  make  iurther 
order  for  the  relief  of  such  poor ;  and  the  charges  of  such 
relief  shall  be  paid  out  of  the  poor's  rates  as  the  sessions 
shall  direct. 

Sect  3.     This  act  shall  not  extend  to  workhouses  regu- 
lated by  any  special  act  of  parliament 

By  49GeaIIL  C.124.  s*5.  two  or  more  justices  may  at  Justices  may 
petty  sessions  direct  such  rules,  orders,  bye-laws,  and  regu-  un<te?«G  a 
ladons,  as  are  appointed  for  every  poor-house  established  c.83.  tobeob 
under  22  Geo.111.  c.  83.,  to  be  observed  in  any  parish  work-  *^  ^^ 
house  within  their  respective  divisions  or  districts.  house. 

By  50Geo.IIL  c50.,  reciting  22Geo.IIL  c.8S.,   and  ^^^ 
496eoJIL  c.124.  8.5.,  two  justices  within  their  limits  may   matter  or  mis- 
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trett  to  foper-  gt  any  special  sessions  direct  tbe  rales,  orders,  and  ng«« 
worilhouse.       lations  in  the  schedule  to  220eo.IIL  c8S.,  or  aiqrof  dteo, 

witib  any  additions,  to  be  observed  and  enforced  in  die  woik- 
houses,  poor-houses,  or  any  house  set  apart  fiir  tfaatpto^ 
pose,  although  there  shall  be  no  master  or  mistrpss  to 
superintend  the  same;  and  two  justices  in  any  speai  ses- 
sions may  add  to  and  alter  the  rules,  &c  whidi  shall  hsie 
been  made  at  any  previous  special  sessions,  provided  dut 
they  be  not  contradictory  to  the  rules  so  estaUidied  bj  ^ 
6eo.IIL,  and  the  same  shidl  not  be  rq^ealed  at  the  qiniter 
sessions  of  the  peace ;  and  (or  forcing  such  rules,  d» 
justices  shall  have  the  same  powers  as  visitors  have^  and 
churchwardens  and  overseers  the  same  as  governors  of  the 
poor  have,  by  226eoJII.  c.83.  (I) 


Justices  may 
alter  rules. 


Justices  may  Sect  4.  Justices  in  special  sessions,  upon  applicstioB 
appoint  keeper  ^y  ^^  major  part  of  the  overseers,  may  appoint  the  kscper 
tobegovemor.  of  the  workhouse  to  be  the  governor,  who  shall  have^  nod 

such  sessions  revoke  the  appointment,  which  they  are  cdh 
powered  to  do,  the  same  pow^s  and  perform  the  som 
duties  as  governors  a^qpointed  by  S2Geo.IIL  c8S. 

Persons  em-  Sect*  S.     Persons  sent  to  the  poor-house,  who  embesde^ 

dotUne  &c.  ^^^  spoO,  damage,  or  carry  away,  without  the  ovarseei's 
provided  for  or  keeper's  permission,  any  of  the  clothing,- goods,  ornii' 
workho^      teriak  which  are  provided  for  the  use  of  the  poor^Jtouse^or 

poor  therein,  shall,  upon  complaint  on  oath  and  oonvicw 

by  one  or  more  justices  acting  for  the  district,  be  cominittBfl 
Punishment,     to  the  house  of  correction,  and  kept  to  hard  labour  for  aaj 

time  not  exceeding  two  calendar  months,  nor  less  tbso 

seven  days. 

Sect  5.  Any  breach  of  the  rules  and  orders  put  in  brtt 
by  this  act  shall  be  punished  in  the  same  manner  as  tk 
breach  of  the  rules  and  orders  of  226ieo.ItI.  cSd.  arebr 
that  act. 


(1)  See  post,  S99. 
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By  54  6eo.III.  c.  1 70.  s.  ?•  the  master  of  any  workhouse  Poor  not  to  be 
shall  not  uiflict  corporal  punisbpent  upon  adult  persons 
under  his  care  for  any  ofience  whatever,  nor  confine  them 
for  longer  space  than  twenty-foup  hours^  or  such  further 
q^aoe  of  time  as  may  be  necessary,  in  order  to  have  such 
persons  befcm  a  justice  of  the  peace. 

By  56  GeoJII.  c.l29.  s.2«  the  governor,  director,  &c.  of  Not  to  be  put 
any  house  of  industry  or  workhouse,  shall  not  on  any  pre-  "*  <*«"»• 
tence  confine  by  chains  any  poor  person  of  sane  mind. 

By  240eo.IL  c.40.,  no  spirituous  liquors  shall  be  sold  Spirituous  li- 
or  used  in  any  workhouse  or  house  of  entertainment  for  tlie  Sold"  "used  in 
parish  poor.  workhouse. 

By  55  Geo.III.  c.l37.  s.  1.,  reciting  that  many  persons 
received  into  public  vrorkhouses  pawn  and  dispose  of  th^ 
clothes  and  apparel,  and  the  goods  and  chattels  deposited 
in  or  belonging  to  such  workhouses  and  poor  persons  re- 
lieved by  having  clothes  and  apparel  given  them  by  the 
officers  of  parishes,  frequently  pawn  and  sell  the  same,  and 
by  the  laws  now  in  force  no  punishment  can  be  inflicted  on 
them,  or  on  the  persons  buying  or  receiving  the  same  in 
pawn;  itis  enacted.  That  the  property  of  and  in  thegoods^ 
chattels,  fiumiture,  provisions,  clothes,  linen,  and  wearing 
apparel,  tools,  utensils,  materials,  &c.  provided  for  the  use  Overseers  to 

of  the  poor  of  any  parish  or  township,  shall  be  vested  in  the  prosecute  per- 

sons  stCwjuff 
overseers  of  such  parish,  &c.  for  the  time  being,  and  their  j^c.  goods  pro- 

sucoesaors,  yAko  are  hereby  empowered  to  brinirany  actions,  vided  for  the 

DOor  m  work* 

or  to  prefer  any  bills  of  indictment  against  any  persons  who  house,  or  given 
shall  steal,  tak^  or  cany  away,  or  buy  or  receive  any  such  to  them, 
goods,  chattels,  &c.  as  aforesaid ;  and  in  every  such  action 
and  indictment,  the  said  goods,  chattels,  &c.  shall  be  laid 
to  be  the  property  of  the  overseers   for  the  time  being.  Property  vest- 
without  stating  or  specifying  the  names  of  any  of  such  over-  cd  in  overseers. 
seers :  Provided  always,  that  nothing  herein  contained  shall 
extend  to  repeal  any  of  the  provisions  contfuned  in  any  act 
whereby  the  property  of  and  in  any  such  goods,  chattels, 
&C.  is  vested  in  any  other  person,  jointly  with  or  inde* 
pend^it  of  the  overseers  of  the  poor. 
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Goods,  &c« 
to  be  marked. 


Penalty  for 
buying  goods, 
&c.  proTided 
for  toe  poor. 


Or  for  defoc-* 
ing  marks. 


Inyriionment. 


Marks  evi- 
dence of  pro- 
perty. 


Sect.  2.  The  overseers,  &c.  shall  cause  all  sudi  goods, 
chattels,  fumiture,  &c.  capable  of  being  marked,  to  be 
marked,  stamped,  or  branded  with  the  word  •*  Workhouse,' 
or  other  mark ;  and  if  any  pawnbroker  or  other  persons  shall 
knowingly  take  in  pawn,  buy,  exchange,  or  receive  any  sudi 
goods,  &C.  so  provided  and  pven  to  the  poor,  or  any  of 
the  goods  or  materials  carried  into  any  workhouse  to  be 
manufactured  or  used  by  the  poor  there,  or  any  of  the 
goods  or  fumiture  of  any  workhouse,  or  shall  receive  or  buj 
any  of  the  provisions  provide  for  the  poor  of  any  work- 
house, or  shall  be  aiding  or  assistmg  therein ;  or  if  any 
person  shall  cause  such  marks,  &c.  to  be  obliterated  ac  de- 
faced ;  every  such  person  being  thereof  lawfiiUy  convicted 
by  confession  or  by  the  oath  of  one  or  more  credible  wit- 
nesses before  any  justice,  shall  forfeit  not  exceeding  fi^ 
pounds,  nor  less  than  one  pound,  one  moiety  to  informer) 
the  other  to  the  poor,  imd  in  de&ult  of  payment  sfaaD  be 
forthwith  committed  to  the  common  gaol  or  house  of  cor- 
rection, there  to  remain  without  bail  or  mainprize  for  the 
space  of  two  calendar  months ;  and  any  person  mmiiif 
away  from  any  workhouse,  and  carrying  off  any  dothes  or 
goods,  &C.,  being  convicted  thereof  as  above,  shall  be  com- 
mitted to  the  common  gaol  or  house  of  correction  for  diree 
calendar  months  (1) ;  and  in  all  cases  such  mark,  stamp,  or 
brand  on  any  such  articles  or  things  as  aforesaid  (beoig 
duly  authenticated),  shall  be  sufficient  evidence  of  the  ri^ 
of  property  in  such  overseers,  &c. :  Provided  always,  diat 
such  mark  or  stamp  as  aforesaid  shall  not  be  placed  on  wetf - 
ing  apparel,  so  as  to  be  visible  on  the  exterior  of  the  same. 


Drunkenness         By  sect  5.  any  poor  person  maintained  in  any  worl- 

and  other  mis-  jjQ^ge  refosinir  to  work  at  any  employment  suited  to  their 

bebayiour  pu-  ^  .  . 

nishable  with    age^  strength,  and  capacity,  or  guilty  of  drunkenness  or 

imprisonment,  other  misbehaviour,  and  being  thereof  lawfully  convicted 

before  any  justice,  shall  be  conunitted  to  the  common  gd 
or  house  of  correction,  there  to  remain  without  bail  or 
mainprize  for  any  period  of  time  not  exceeding  twenty-cue 
days,  and  during  such  time  shall  be  kept  to  bard  labour. 

(1)  See  SOGeo.in.  c.30.s.3.  ante»  p.  597. 


Bepeal  qfl/Kol  Ads*  ^  991 

Sect  8.  gives  a  general  form  of  conviction  for  any  ofience  Form  of  con-, 
against  this  act,  which  shall  not  be  set  aside  for  want  of  ^^^'^°'    ,, 
any  other  form  of  words,   nor  removed  by  certiorari  ox 
otherwise. 


I 


Sect  9.  Persons  aggrieved  .by  any  judgment  of  jus-  Appe^.  '  \ 
tices,  may  appeal  to  the  next  general  or  quarter  sessions  of 
the  peace  to  be  held  for  the  county,  city,  or  place  wherein 
the  cause  of  complaint  shall  have  arisen,  such  person  at  the 
time  of  his  conviction  entering  into  a  recognizance,  with 
two  sufficient  sureties,  conditioned  personally  to  appear  at 
the  said  sessions  to  try  such  appeal,  and  to  abide  the  fur- 
ther judgment  of  the  court ;  and  the  justices  in  sessions 
shall  hear  and  determine  such  appeal  in  a  summary  way, 
and  their  determination  shall  be  final. 

By  SGGeoJII.  c.  1 29.,  reciting  ^^  that  divers  local  acts  have  Many  enact- 
lately  passed  relative  to  the  maintenance  and  regulation  of  ^^^^^ 
the  poor,  varying  the  general  law  with  respect  to  particular  since  G.  i. 
districts,  parishes,  townships,  or  hamlets,  some  of  which  it  is  '^P^*'** 
expedient  to  repeal;"  all  enactments  since  the  commencement 
of  the  reign  of  George  the  First,  whereby  any  poor  persons 
other  tfaan  such  as  shall  actually  apply  for  and  receive  pa- 
rochial relief,  are  compellable  to  go  to  any  house  of  industry 
or  workhouse^  or  whereby  any  poor  persons  may  be  de- 
tained in  any  house  of  industry  or  workhouse  at  the  dis- 
cretion of  the  governors  or  directors  thereof,  or  of  the 
churchwardens  or  overseers,  after  such  persons  are  capable 
of  maintaining  themselves ;  or  whereby  any  poor  persons 
may  be  compelled  to  remain  in  any  house  of  industry  or 
workhouse  until  the  charges  and  expences  to  which  any 
district,  parish,  &c.  may  have  been  put  for  the  maintenance 
of  them  or  their  family,  shall  be  repaid  by  the  earnings  of 
such  poor  persons ;  or  whereby  any  poor  child  is  rendered 
liable  to  be  apprenticed  to  any  governor,  director,  or  master 
of  any  such  house  of  industry  or  workhouse;  or  whereby 
any  parish,  township,  or  hamlet,  at  a  greater  distance  than 
ten  miles  from  such  house  of  industry  or  workhouse,  shall 
be  empowered  to   become  contributors  to,    or   take   the 
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benefit  of  it ;  or  whereby  any  directors,  guardians,  or  mas- 
ters of  any  such  house  of  industry  or  workhouse  are  au- 
thorized to  hire  out  any  poor  persons  of  full  age,  or  to  con- 
tract with  any  persons  for  thdr  Ubour,  shall  be  wholly 
repealed. 


Sect.  III. 

Of  relieving' tke  Poor  in  incorporaied  Districts. 

This  modeof  administeringrelief  is  chiefly  rq^ulated by tbe 
22  Geo.  III.  C.8S.  Some  amendments  and  alteratians  have 
been  introduced  by  subsequent  statutes,  viz.  SSGeoJILcSS, 
360eo.IU.  c  10.,  41  Geo.III.  c9.,  41  Geo.IIL  c.74., 
48Geo.III.  Clio.,  526eo.III.  c75.,  59Geo.IIL  cl2.s.2. 
l&2Geo.IV.c  56. 

Whatihall  22GeaIIL  c8d.  s.d.    Whenever  two-thirds  in  number 

to  the  Cen^  ^^  value  of  the  owners  or  occupiers,  according  to  the  poor^s 
<^  thii  act.       rate,  within  any  parish,  township,  or  place,  qualified  as  here- 
inafter mentioned  (1),  shall,  at  a  public  meeting  holden  pur- 
suant  to  this  act  (2),  signify  their  approbation  of  its  proii- 
sions,  and  their  desire  to  adopt  them,  and  shall  at  such 
meeting  nominate  three  persons  qualified  for  guardians,  and 
Three  penoni  three  others  for  governors  of  the  poor-house,  and  fix  asalair 
Mted  for"'      ^^^  ^^^^  guardian  and  governor  respectively,  and  shall  pio- 
guwdians,  and  cure  the  consent  in  writing  of  two  justices  to  such  agree- 
three  penom    m^Q^  gjij  salaries,  such  parish  shall  be  entitled  to  the  bezM- 

of  tne  poor,      fits  of  this  act. 

[By  83  Geo.III.  c.S5.  s.  I.  the  i^probation  of  two-thirds 
of  those  who  actually  attend  the  meeting  shall  «ititle  the 
parish  to  the  benefit  of  the  act]. 

Two  pariBhes  8®^  ^*  '^^^  ^^  mat^  parishes  &&,  by  oonsmt  of  two- 
may  unite  in  tfaifda  of  sttch  owners  and  occupiers  as  afinesaid,  may  uoiie 
D^'oftUs  fiw  the  purposes  of  this  act,  and  to  agreement  diall  be  en- 
act, teced  into  by  the  guardians  of  the  poor  of  eadi  parish  spe- 

^o/d  terms  thereof,  and  a  copy  left  with  the  derk  of 

(1)  Sect.  6.  (2)  Sect.  6. 


incorporated  hy  28  Qeo.ni.  c.  83.  S9S 

the  peace,  within  three  cailendftT  months,  and  fix>m  that  time 
the  parishes  shall  have  the  benefit  of  this  act 

Sect.  5.  Byt  no  parish,  &c.  distant  more  than  ten  miles  Bat  not  where 
from  the  poor-house,  to  be  established  under  this  act,  shall  thwten^lL 

be  entitled  so  to  unite.  from  poor- 

houae. 

Sect  6.  Notice  of  every  public  meeting  for  the  purposes  Notices  of 

of  this  act  shall  be  given  in  church  three  successive  Sundays  i^^^'  ^^ 

before  such  meeting ;  and  only  occupiers  assessed  at  5L  voten. 

per  ann.  at  the  least  shall  vote;  but  if  there  be  not  ten  such 

persons,  thai  all  who  pay  poor's  rates. 

Sect  7.    Two  justices  of  the  limit  where  the  poc«4ioufie  Guardian  for 
shall  be,  or  shall  be  agreed  to  be^  shall  appoint  out  of  the  «>ch  parnb 
persons  recommended  as  in  sect  3.  one  to  be  guardian  of  "     "^' 
each  parish,  who  shall  attend  the  monthly  meetings  directed 
by  this  act,  and  shall  have  all  the  powers  of  overseers  of  the 
poor,  and  be  subject  to  the  same  liabilities  (1),  except  with  Duties  and 
regard  to  the  making  and  collecting  rates ;  and  all  notices  P®''^®"  ^f- 
and  applications  concerning  the  management  or  removal  of 
the  poor  to  be  given  to  overseers  shall  be  g^ven  to  them ; 
but  if  given  to  the  overseers  by  mistake,  the  same  shall  be 
valid,  and  the  overseer  neglecting  forthwith  to  deliver  the 
same  to  the  guardians,  shall  forfeit  forty  shillings. 

[By  sect  2.  of  33  Geo.  III.  c  35.  two  guardians  may  be  Two  or  mom 
appointed  fiir  a  parish;  and  by  41  Geo. III.  c.9.  s.l.  two-  ^^5"*^ 
thirds  of  the  owners  and  occupiers  may  recommend,  and 
two  justices  may  appoint,  four  or  more  persons  to  be  guar- 
dians for  a  parish.] 

But  the  churchwardens  and  overseers  shall  continue  to  Churchwar- 
make  and  collect  the  poor's  rate  as  at  present,  and  by  sect  8.  *'®°*  •"^  <>yer- 
one  of  them,  being  approved  of  at  the  meeting,  as  in  Sect  3.,  ntes 
shall  receive  the  money,  and  shall  pay  such  sums  to  the 
guardian,  from  time  to  time,  as  may  be  necessary  for  d]»-  ^p^  pay  neces* 
charging  the  expences  of  the  house  and  the  poor  therein,  nry  sums  to 
and  shall  take  receipts,  expressing  the  purposes  for  whidi  S^^^^uao* 

(1)  Post 
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tbe  money  is  wanted ;  and  if  turo  parishes  be  united,  saA 
person  shall  pay  over  their  quota  respectiYriy  to  the 
or  treasum  of  treasurer  (1)  of  such  united  district,  taking  his  receipt;  or 
umtoddutncti.  gj^jj  permit  the  treasurer  to  draw  drafts  upon  him,  speci- 
fying the  general  purposes  for  which  such  money  is  to  be 
applied,  all  which  payments  shaU  be  allowed  to  the  cbiudi- 
warden  or  overseer  in  his  accounts,  and  the  accounts  bodi 
of  them  and  the  guardian  shall  be  examined  monthly,  and 
passed  quarterly  by  the  visitor,  being  verified  on  oath  be- 
fore a  justice. 

Gusr^ans  [By  41  Geo.111.  C9.  s.  2.  the  guardians,  at  a  monthly 

may  ordoriaiy  meeting,  with  the  approbation  of  the  visitor,  who  shall  sign 
poses  of  this  the  same,  may  make  an  order  on  the  churchwardens,  or  over- 
^^'  seers,  or  collector  of  the  poor's  rates,  for  so  much  money 

as  shall  be  necessary  for  the  purposes  of  22  Geo. III.  cBS.; 

and,  upon  neglect  to  pay  the  same,  it  shall  be  levied  by 

distress  and  sale  of  the  goods  and  chattels  of  the  said 

churchwardens,  &c.] 

Justices  to  ap-  Sect9.  Two  justices  of  the  limit  where  thepoor-house  shall 
T^rno^^he  ^  shall,  as  soon  as  may  be  after  agreement  by  a  parish,  or 
poor-house,      two  or  more  united  parishes,  to  adopt  the  provisions  crf'tfais 

act,  appoint,  out  of  the  persons  recommended  as  in  sect.  ^  a 
governor  for  the  poor-house,  who  shall  have  the  care^  ma- 
nagement, and  emplojrment  of  the  poor  sent  there^  and 
Salary.  shall  receive  the  salary  fixed  by  the  said  agreement,  and 

Removable,      shall  be  removable  for  misbehaviour  by  the  visitor,  with 

consent  of  the  majority  of  guardians,  or  by  two  justices 
where  a  guardian  shall  be  visitor. 

Guardians  for  Sect  10.  The  guardians  for  parishes  united,  shall  forth- 
united  parishes  ^j^  nominate  three  persons,  respectable  in  character  and 
peraons  for  fortune,  for  the  office  of  visitor,  to  two  justices,  who  shaU, 
visitor.  within  three  days,  appoint  one  to  be  visitor;  if  he  rduse. 

Justices  to  ^gjj  ^gy  gjjj^ji  appoint  another  of  the  persons  so  nomi- 
nated ;  and  if  he  refuse,  then  the  third ;  if  he  decline,  the 
guardians  shall  serve  monthly  by  rotation,  subject  to  the 
control  of  the  justices.     And  the  visitor,  if  not  a  gaardisQ 

(1)  See  sect.  12. 


incotpcraUd  bf  WGbo.IIL  c.  S3*  SdS 

may  appoint  a  deputy.     And  every  visitor  riiall  superintend  Visitor  may 

the  poor-house,  and  settle  accounts  between  guardian  and  ^^]^  "  ^ 

treasurer,  in  case  of  dispute,  and  settle  all  doubts  concerning 

the  persons  who  are  to  be  sent  thither  (1),  and  enforce  the  Duties  of. 

rules  and  regulations  of  this  act,  and  prevent  unnecessary 

expence,  and  the  governor  and  treasurer  shall  be  subject 

to  his  directions ;  and  the  visitor  or  deputy  shall  be  freed,  Exempt  from 

whilst  so  acting,  from  serving  parochial  offices,  and  upon  ^^^  pansh 

juries,  and  a  certificate  by  a  justice  acting  for  the  limit  shall 

be  evidence  thereof. 

Sect  II.     Two-4hirds  of  the  owners,  &c.  as  aforesaid,  Single puwliOT 
in  a  single  parish,  may  nominate  three  persons  for  visitors,  ^2[on  ^^  - 
and  the  justices  shall  appoint  one  as  directed  above. 

Sect  1 2.     The  guardians  of  united  parishes  shall  recom-  One  of  the 

mend  to  the  justices  one  of  their  own  body  to  be  ap-  g»»«^»Mtob« 

•  "^  *     a  treasurer. 

pointed  treasurer,  and  the  justices  shall  appoint  him,  or  any 
other  guardian  whom  they  think  more  fit ;  and  the  treasurer 
shall  give  security  for  duly  accounting  for  the  money  re- 
ceived by  him,  and  shall  keep  accounts,  receive  the  money  ^ 
to  be  contributed  by  each  parish,  pay  bills,  and  expences 
allowed  and  ordered  by  the  guardians,  and  lay  his  account                   ^ 
before  them  at  every  meeting ;  and  shaU,  once  a-year,  four* 
teen  days  before  the  Michaelmas  quarter  sessions,  make  out  His  duties. 
an  account  of  the  expences  attending  the  poor-house,  and 
of  the  number  of  poor  persons,  distinguishing  their  age  and 
sex,  and  how  they  have  been  employed,  and  how  much 
money  hath  been  earned  by  the  labour  of  the  poor  in  the 
year  preceding,'  which  shall  be  laid  before  the  visitor,  and 
signified  under  his  hands,  if  he  approves  the  same,  and 
shall  then  be  transmitted  to  the  clerk  of  the  peace  or  town  ^ 
clerk,  and  by  him  laid  before  the  sessions,  and  such  trea- 
surer shall  be  allowed  an  annual  sum  not  exceeding  10/.  Salaiy  of. 
BS  the  visitor,  if  not  a  guardian,  shall  appoint,  and  if  no  such                   i 
visitor,  then  as  two  justices  shall  appoint 

[By  41  Geo.  III.  c.9.  s.3.  two  justices,  on  application  of  TVeasurcr  may 
two-thirds  of  owners  in  value,  &c.  may  appoint  a  treasurer  ^  ^PPo*"*^ 

(l)  Sec  post,  405.  Rex  p.Laughton. 
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paiub. 


Vaomatt  to 
be  filled  up. 


fer  the  poor^-boQse  of  n  single  parish^  with  a  s^kiy 
coeding  102.  acoordiog  to  8S  Gea  III*  s.l20 


Sect  IS.  Vacancies  in  any  of  the  above-mentioned  offices 
shall  be  filled  up  as  soon  as  canyenient^  at  die  saooe 
meetings  and  on  similar  recommendations^  as  mentinned 
before. 


Office!  when         Sect  14.  The  offices  of  guardian,  governor,  visitor,  and 
to  detenmne.    treasurer  shall  determine  in  Easter  week  next  after  the 

^>pointnient,  on  the  day  of  the  public  meeting  fiv  thepor- 
poses  of  this  ad ;  and  the  same  peraoos  may  be  rfrnrinnfd 
in  their  respective  offices. 


Jufdces  of  Sect  15.  If  there  be  no  justices  in  the  limit  wbere  the 

other  limits  to  poorwhouses  shall  be,  or  only  one,  or  if  they  be  absent,  the 

justices  of  other  limits  may  act 


Special 

BOOS. 


House  to  be 
provided. 


Sect  16.  Justices  may  hold  special  sessions  on  doe  no- 
tice thereoi^  and  adjourn  any  such  sessions,  for  dischai]^]]g 
the  business  under  this  act 

Sect  17.  The  guardians  shall  provide  proper  houses 
and  buildings,  either  by  erecting  new  ones  cm  land  to  be 
purchased  or  rented,  or  by  altering  old  ones,  or  by  hiring; 
and  shall  fit  them  up,  with  the  advice  and  approbadoo  of  Ae 
visitor,  and  provide  utensils  and  materials  for  the  employ- 
ment of  the  poor. 


Where  to  be 
situate. 


Houses  OQ 

whattenns 

hired. 


Wastes  in- 
closed. 


Sect  16.  The  poor-house  shell  be  situate  vritliin  tiie 
rish,  Sec,  and,  if  several  be  united,  Aen  within  one  of  then^ 
and  not  elsewhere,  without  the  consent  of  three  parts  in  four 
of  such  owners  as  aforesaid,  in  th^  meetings  aforesaid. 

6ectl9.  The  houses  shall  be  hired  on  the  terms  given  in 
the  Schedule  N^.IV.,  and  shall  be  firee  fix>m  all  parochial  and 
parliamentary  taxes,  except  such,  and  to  such  amount  as 
they  were  assessed  at  the  time  of  taking  thereof 

Sect  27.  The  guardians  may  inclose  by  conseBt  nel 
exceeding  ten  acres  of  waste  or  common,  near  mkj  boose, 
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tat  boilding  upon  and  improving  the  samey  for  benefit  rf 
the  poor>house. 

Sect  48.  The  guardians,  with  the  approbation  of  owners,  Poor4ioiuei 
&&,  as  aforesaid,  may  sell  any  house  provided  for  the  poor 
of  such  place,  and  may  apply  the  money  for  the  purposes 
<^  this  act,  and  may,  by  order  of  a  justice,  remove  the  Pftapen  re- 
poor  to  any  odier  house  provided  by  such  parish,  if  they  "'^^^^ 
refuse  to  go  aAer  fourteen  days'  notice. 

Andbyl&SGeoJV.  c5e.  s^l&d.,  notwithstanding  an 
omissicm  to  appoint  guardians  in  each  successive  year,  or 
any  infonnaUty  in  such  appointment,  they  may,  with  the 
direction  of  the  inhabitants  in  vestry,  and  with  consent  of 
two  justices,  sell  any  workhouse  belonging  to  the  parish 
or  united  parishes,  and,  after  the  expences  of  the  sale,  dis- 
charge incumbrances  on  the  workhouses,  and  debts  charged 
on  the  poor  rates,  and  pay  over  the  residue  to  the  church- 
wardens, as  part  of  the  poor's  rate  to  be  collected. 

Sect20.  The  visitor  and  guardian,  where  the  expences  Money  may 
of  erecdpg  the  building  and  purchasing  the  land,  or  their         "^^    ' 
proportion  thereof  where  parities  are  united,  shall  i«speo-' 
tively  amount  to  100/.  or  upwards,  may  borrow  the  same  at 
interest,  and  secure  the  money  by  a  charge  upon  the  poor's 
rate,  in  sums  not  exceeding  6QL^  and  the  guardians  and 
their  successors  shall  keep  down  the  interest ;  and)  when  Aflsemnents  Xn> 
the  principal  shall  be  called  for,  may  borrow  it  from  some  ^^"^u^^ 
other  person  fay  assignment  of  the  security.      And  the  paid  o£ 
poor's  assessment  shall  continue  at  the  same  rate  as  when 
sudi  poor'-hoose  was  first  established,  till  the  debt  and  in^ 
teiest  shall  be  discfaalrged ;  and  when  die  savings  amount  td 
one  of  the  sums  borrowed,  it  shall  be  paid  off* 

[48  Geo.  III.  c.  110.  s.  1.  reciting  this  last  provision  of  A«esime&t8 
S2  Geo.  III.  c8S.  s.20.,  and  the  provisions  of  42  Geo.  III.  J^^  ^^"^ 
c  74.  fer  paying  off  the  sums  borrowed,  repeals  somuch  of  the 
firstHOientioned  act  as  requires  the  assessments  for  the  rdief 
of  the  poor  to  continue  the  same,  until  the  debt  contracted, 


SOS 
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after  paying  and  iiHerest,  sludl  be  fnUy  dbckarged;  apd  8.2.  protih 
rowed^and  ^'  ^^  ^®  assessments  may  be  diminished  firom  time  to  time, 
interest  of  the  provided  the  guardians  pay  off  one-twentieth  part  of  the 

soma  borrowed,  and  keep  down  the  interest  of  all  smos 

borrowed.] 


remainiDg 
debt. 


Yitator  and 
guardian  a 
body  corpo- 
rate. 

Takelandsand 
lue. 


H6W  purchase 
money  to  be 
applied. 


Poor  to  be 
maintained  at 
expence  of 
repectire  pa- 
risaes. 


Monthly 
meetings. 

Treasurer  to 
produce  his 
accounts. 


Sect  21.  The  visitor  and  guardian  shall  be  a  body  oor- 
porate,  and  oiabled  by  that  name  to  sue  and  be  sued,  and 
to  take  by  purchase  or  lease  any  lands  not  exceeding  si 
any  town  one  acre,  and  in  the  qpen  country  twenty  acre, 
for  the  purposes  of  this  act,  and  also  ail  voluntary  gnots 
and  donations  of  land  for  the  use  of  the  poor. 

Sect.  22.  authorises  corporate  or  coU^^iate  bodies,  &c 
trustees,  committees,  and  others,  &c.  on  bdbalf  of  incsptd- 
tated  persons,  to  sell  or  lease  lands  for  the  use  of  thepocr* 
house  and  poor,  not  exceeding  the  c[uantities  aforesaid. 

Sect.  23.  provides,  that  the  sums  paid  for  sodi  landsy  &c. 
so  purchased,  if  exceeding  20^,  shall  be  laid  out  in  the  par- 
chase  of  other  lands,  &c.  which  shall  be  setded  in  the  sane 
way,  and  to  the  same  uses  and  trusts,  as  the  lands,  &c.  sdi 
were;  the  parish  to  be  at  the  expence  of  the  convejsnce; 
and  the  money,  until  the  purchase,  shall  be  placed  oat  at 
interest  in  the  public  fimds,  and  the  interest  thereof  or  rent 
of  the  premises,  if  the  same  are  rented,  shall  go  to  those 
entided  to  the  land  to  be  so  purchased. 

Sect  24.  The  poor  persons  sent  to  every  poor-hoose  M 
be  maintained  at  the  general  expence  di  the  parishes,  a^ 
cording  to  the  terms,  and  in  the  proportions  hereinaft^ 
mentioned ;  and  the  treasurer,  with  the  assistance  of  tk 
governor,  shall  provide  all  necessaries  for  the  mainteaanoe  of 
such  poor,  and  keep  an  account  thereof;  and  the  guarduns 
shall  meet  at  the  poor-house  on  the  first  Monday  in  eTei; 
month  to  state  and  examine  the  accounts  of  the  preceding 
month ;  at  which  meeting,  the  treasurer  shall  produce  the 
account  of  debts  incurred  in  the  preceding  month  for  vit 
terials  for  manu&cture,  furniture,  repairs  of  the  buildings 
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salaries  of  the  governor  and  servants,  and  sums  paid  for 
rent,  if  the  premises  be  rented,  which  being  signed  by  the 
guardians,  shall  be  paid  by  the  several  parishes,  in  pro- 
p(»rtion  to  their  respective  poor's  rates  taken  (m  a  medimn 
of  three  years  next  before  the  date  of  the  agreement  to  unite :  How  to  be 
but  the  debt  incurred  for  the  maintenance  of  the  poor,  of  •«'"*^ 
ivhich  the  treasurer  shall  produce  a  separate  account,  shall 
be  paid  in  proportion  to  the  number  of  persons  sent  by  the 
respective  parishes,  and  the  time  they  have  staid  in  the  poor- 
house  ;  which  account  shall  be  signed  by  the  guardians,  and 
approved  by  the  visitor,  if  not  a  guardian ;  and  in  de&ult 
of  payment  of  such  sums  by  such-parishes  after  seven  days, 
the  same  shall  be  levied  by  distress  and  sale  of  the  goods 
and  diattels  of  the  respective  guardians  of  such  parishes  ; 
and  at  the  end  of  every  year  the  account  shall  be  closed^ 
and  the  balances  paid,  as  in  schedule  N^.  XVI. 

Sect  25.  The  churchwarden  or  overseer  having  the  cus-  Poor's  ntetto 
tody  of  the  poor's  rate,  shall,  on  four  days'  notice,  produce  ^  produced, 
the  same,  in  order  that  the  expence  of  the  maintenance  of 
the  poor,  at  a  medium  of  three  years,  may  be  ascertained, 
or  in  default  shall  forfeit  51  Ponalty. 

Sect  26.   Any  guardian    not    attending    the    monthly  Penalty  on 
meetings  or  sending  some  substantial  inhabitant  to  attend  ^Sl^ciin^^^ 
and  answer  the  payments  for  him  in  case  of  sickness,  &c.,  meeting, 
shall  forfeit  not  exceeding  5/.  nor  less  than  405. 

Sect  28.  Every  person  sent  to  the  house  shall  bring  an  Order  for  ad- 
order  for  his'  admission  in  the  form  prescribed  in  schedule  ^^^Jl^^ 
K^.  XII.  signed  by  one  of  the  guardians. 

Sect.  29.  No  person  shall  be  sent  to  the  poor-house  ex-  Who  shall  be 
cept  the  indigent  by  old  age,  sickness,  or  infirmities,  and  J^^.  ^^^' 
such  as  are  unable  to  acquire  a  maintenance  by  their  la- 
bour, and  such  orphans  as  shall  be  sent  thither  by  order 
of  the  guardians,  with  the  approbation  of  the  visitor,  and 
such  diildren  as  shall  necessarily  go  with  their  mothers 
thither  for  sustenance. 


400  Belief  ^P0or  in  DUhricU 


How  poor  SecUdO.  All  infrnt  children  of  teod^  years,  wIks  from 

tobeprorided  ^^^'^^^  o^  misfbrtuney  shall  become  chargeable  where 
for.  they  belong,  may  be  either  sent  to  such  poor-hoose,  orfae 

placed  by  the  guardian,  with  the  i^>probat]on  of  the  f  isitor^ 
with  some  reputable  person  near  the  parish,  at  sndi  weddy 
allowance  as  shall  be  agreed  upon,  until  such  children  sbii 
be  of  age  to  go  to  service,  or  be  bound  ^iprentice,  d 
whom  a  list  shall  be  given  to  the  visitor,  who  shall  see  dnt 
they  are  properly  treated,  or  cause  them  to  be  placed  under 
the^xffe  of  some  other  person ;  and  such  children,  at  proper 
ages,  shall  be  placed  out  at  the  expenoeofthe  place  to  whidi 
they  belong,  according  to  the  laws  in  being  (1),  provided  that 
if  the  rdadons  of  such  poor  children,  or  any  other  re^MS- 
sible  person,  shall  desire  to  receive  and  provide  for  them, 
the  guardian  shaU  dismiss  them  from  the  poor«house^  and 
ddiver  them  to  such  parent,  &c.;  provided  also,  thai  nothing 
herein  shall  give  any  power  to  separate  any  child,  under  the 
age  of  seven  years,  from  his  parent,  without  their  consent 


Idle  penons  Sect  31.  All  idle  or  disorderly  persons  who  are  able 

p^de^r  unwilling  to  work  or  maintain  themselves  and  fiimilies,  shall 
their  fiuailiei  be  prosecuted  by  the  guardians,  and  punished  as  idle  and 
ctttcd!*""^      disorderly  persons  are  directed  to  be  under  17  Geo.IL{2; 

And  any  guardian  neglecting  to  complain  thereof  to  soiDe 

justice  within  ten  days  after  it  shall  come  to  his  knowledge 

Penaltjrfor  not  shall  finfeit  a  sum  not  exceeding  6U  nor  less  than  90s.,  half 

complaining.     ^  ^^  informer,  and  half  as  other  forfeitures  are  heron  fr 

rected  to  be  disposed  of. 

Repeal  of  pro-  By  sect  1.  so  much  of  the  90eo.L  c.7.  s»4.  as  reqieds 
aGa.c7.  S.4.  ^^  maintaining  or  letting  out  the  labour  of  the  poorbj 

contract,  by  any  parish,  &c«  which  adopts  the  provisiooscf 
this  act,  is  repealed,  and  the  contract  made  for  those  p^^ 
poees  shall  be  vdid. 


(1)  The  indentures  mast  be  executed  bythe  chordi  warden  and  <'ver- 
seen.  Where  the  goardian  executed  them,  they  were  held  inaiffickfltte 
confer  a  settlement.  Rex  o.  Lutterworth,  MGch.  Term,  1884,  MSS. 

(9)  And  now  by  5Geo.IV.  c.  75.    See  the  am  secdon. 
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Sect  ^2.  Where  any  poor  shall  be  able  tod  wiltihfi:  to  Gkiardf^m 
work,  but  cannot  get  employment,  the  guardian.  On  appli<^*  «npl^nent 
tion  made  on  behdf  of  such  poOr  persons,  may  agfeel  ibf  of  the  poor, 
their  being  employed  suitably  to  their  strength  and  capacity, 
near  the  place  of  their  residence,  and  maintain  them  until 
such  employment  shidl  be  procured,  and  during  duch  work, 
and  receive  the  money  earned,  lUid  apply  it  for  their  Maih^  Take  their 
tenanoe,  and  make  up  the  deficiency,  if  any;  and,  if  the  ^^®^* 
money  earned  exceed  the  sum  expended  in  their  mainte-  Support  them, 
nance,  they  sliall  account  fbi*  the  6tirplus,  which  shall  in  one 
month  be  giv^n  to  such  poor  persons,  if  no  further  expettces 
be  then  incurred ;  and  if  such  p66r  person  shall  refuse  to 
work,  or  run  away  fVom  such  employment,  the  guardians 
shall  complain  to  a  justice,  Who  shall,  on  conviction,  dom- 
mit  the  ofibide^  \a  the  hous^  of  correction,  there  to  be  kept 
to  hard  ldtx)ur  not  exceeding  three  calendar  months,  nor 
less  than  one. 

8e^  9^   The  VBitots  atid  guardians  may  ihakd  agre^e^  Visitors  and 
raents  for  die  (fief  and  elothihg  of  dtidi  ais  aire  seiit  to  the  guardians  to 
hoases^  provided  by  tiflsr  act^  and  fiif  tMkt  worit  mA  kboar;  Um  d^d^th- 
such  agiieeinent  not  to  continne  foi^  mote  thah  twelve  ingofthcpoor, 
months,  and  to  be  midtfr  the  contrmil  of  (h^  visittrt*,  guar-  ^^^^ 
£ans,  add  governor,  and  also  of  the  justices,  two  of  whom, 
upon  pioof  of  abuser    are  empowered  %!Q  dissolve    the 
contfftet(I> 

Seetsa.  The  guartJiim  of  every  parish  shall  provide  ^"*^"  ^ 
neccssai^  deChiiig  for  the  poor  seat  by  him  to  the  work-  ^"  e<^  o  - 
house ;    and,   Otft  eompbunt  by  thei  ^vemor   or  other 
guardisna  of  his  negteet  to  do  so^  he  shall  be  summoned 
l>y  the  jiistieey  and  directed  to  provide  such  clothing;  aad^ 
if  he  make  de&ttlt  for  ten  daysy  the  governor  or  other 
^rdian  shall  be    directed    to    provide    the    necessary 
ulothingy    and  demand  the  expences  thereof  from  the 
jtiafdiaii';  andf  hr  defimlt  of  payment,-  the  suma  shall  be  Penalty, 
^vied  bjr  distresa  add  sale  of  the  gooda  and  chaCiria  of 
mch  guardian. 

(1)  See  5oGeo.III.  c.50;  and  Si  Geo.ni.  c.l57^ante»  p.5S4. 
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Ruleil  Ac  10         Sect.34.    The  rules,  orders,  Sec.  specified  in  the  sdbe^ 
be  olMer?e(L     ^^  ^^  ^|^  ^^  ^l^^j  ^^  observed  at  every  poor-Jiouse. 

with  4Uiy  additions  made  by  the  justices  at  spedal  ses- 
sions, provided  they  be  not  contradictory  to  such  rules, 
&c«4  and  the  same  shall  not  be  rq)ealed  at  the  quarter  ses- 
Tobeprioted.  ^ons;    and  the    governors  shall  cause  the  same  to  be 

printed,  and  fixed  up  in  some  conq>icuous  part  of  the  poor- 
house. 


Jailiceiniiy 
order  relief^ 


or  tlie  poor 
penon  to  be 
leDt  to  the 
poor  house. 


Idle  and 
orderly  poor 
inavbepu- 
nimed. 


ApplicBtioD, 
1st,  To  the 
giiardimu 


Sect.35.  On  complaint  upon  oath,  on  bdialf  of  ai^ 
poor  person,  that  the  guardian,  upon  application,  hath  re- 
fused proper  relief,  a  justice^  by  writing  under  his  hand, 
may  order  some  weekly  or  other  relief  or  direct  sudi  guir- 
dian  to  send  such  person  to  the  poor-hous^  which  order 
shall  be  conqilied  with  within  two  days ;  or  if  it  shall  tp- 
pear  that  such  person  is  able  and  willmg  to  work,  but  vut> 
employment,  the  justice  may  order  the  guardian  to  proont 
him  maintaianoe  and  employment  in  the  manner  herdo- 
before  mentioned,  on  pain  of  6L;  but  if  such  person  sbl 
Bppear  to  be  an  idle  or  disorderly  person,  and  has  not  used 
proper  means  to  get  mnployment,  such  justice  may  oomtf 
him  to  the  house  of  correction  for  a  time  not  exceed 
three  calendar  months,  nor  less  than  one;  or  if  it  shsU ^ 
pear  that  the  husband  or  fitther  of  such  person  makii^ 
such  complaint,  is  an  idle  or  disorderly  person,  able  to 
woric,  but  by  his  n^lect  of  work,  or  for  want  of  seekio^ 
employment,  or  by  spending  the  money  he  earns  in  ale- 
houses or  places  of  bad  repute^  doth  not  maintain  hb  vifc 
and  children,  the  justice  may  commit  the  husband  of  sack 
poor  woman,  or  the  fiither  of  such  poor  child,  to  the  hoo^ 
of  correction  for  any  time  not  acceding  three  caknb 
months,  nor  less  than  one.  So  much  of  this  section  as  i^ 
lates  to  badging  the  poor,  is  repealed  by  statute  50  GealS' 
c.52.  (1) 

Sect  36.  Application  for  relief  shall  be  first  made  to  tk 
guardian,  and  on  his  refusal,  if  there  be  a  visitor  sppcb^ 


(1)  See  ante,  p.  362. 


incorp(nrated  by  22  GeoML  C.83.  40S 

then  to  the  visitor,  who  shall  order  relief  in  or  out  of  the  sd.  To  ?ititor. 
poor-house  at  his  discretion ;  and  if  such  visitor  refuses  '  ^^  *^' 
proper  relief,  then  £4>plication  shall  be  made  to  a  justice. 

And  by  59  Geo.  III.  c.l2.  s.27.,  in  many  cases,  by  reason  Application  to 

of  the  absence  of  the  visitor  or  the  distance  of  his  resi-  ^«*or  before 
1  -.  .  t      •      1  ft  1  .  recouneishad 

dence,  it  may  not  be  m  the  power  of  the  complainant  to  to  a  justice 

make  such  application,  it  is  enacted,  that  any  justice  to  dispensed  with 
whom  any  such  complaint  shall  be  made,  (if  the  visitor  of  ^^^^^ 
the  parish  or  united  parishes  is  absent  from  home,  or  is 
resident  more  than  six  miles  from  the  place  of  abode  of 
the  complainant,  and  application  hath  been  made  to  the 
guardian,  and  hath  been  refused,)  may  summon  the  guar- 
dian to  appear  before  him  to  answer  such  complaint,  and 
proceed  thereon  in  like  manner  as  where  application  hath 
l)een  made  to  the  visitor. 

Sects?,  enables  the  justice  to  order  any  part  of  tlie  pe-  Justice  mav 

nalty  to  be  forfeited  by  the  guardians  for  disobeying  his  ^^^  penalty 

^  'f  o  ^  "^     ^  to  be  paid  to 

order,  to  be  paid  to  the  poor  person,  in  whose  behalf  the  the  poor. 
order  was  made,  and  the  remainder  to  be  disposed  of  as 
hereinafter  mentioned.  (1) 

Sect  38.  If  any  poor  person  shall  be  retarded  on  his  Guardian  shall 
passage  through  any  parish  or  place  in  which  he  has  no  i^n"">^  <<^- 
legal  settlement,  by  any  accident,  sickness,  or  bodily  in- 
firmity, the  guardian  shall  provide  for  him  lodging,  nou- 
rishment, and  clothing,   until   he  can   be  removed  with 
safety ;  and  when  he  shall  be  fit  to  be  removed,  shall  cany 
him  to  some  justice,  who  shall  examine  him  on  oath  touch- 
ing the  place  of  his  settlement,  and  make  an  order  for  his 
removal  thither;  and  the  parish  officer  shall  make  a  charge  Recover  the 
>f  the  expences,  which,  on  being  allowed  and  certified  by  «xpcnc€»  from 
iuch  justice,  shall  be  paid  by  the  guardian  of  the  parish  where  such 
ivhere  such  poor  person  shall  be  settled,  if  it  be  within  the  Pctmmj  « 
:ounty,  on  production  of  the  allowance  by  the  justice ;  and, 
n  default  of  payment,  the  same  shall  be  levied  upon  the 


(1)  Sect  45.  post.  405. 
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goods  and  chalteb  of  sudi  guardian  bj  wanrant  of  a  josdae ; 
or  if  audi  penon  shall  die  before  he  shall  be  so  eKanuaedi 
or  shall  be  fimnd  dead  in  any  parish  or  place  to  whidi  be 
did  not  belong,  the  guardian  there  shall  cause  Imn  to  be 
buried,  and  make  a  charge  of  the  expenoes  theFeai^  whidi 
shall  be  aUowed  and  certified  by  a  justice  after  exnmtniiy 
into  his  settlement,  and  shall  be  paid  l^  the  guvdiaB  d 
the  place  where  sudi  parson  shall  have  been  settled,  if  it  be 
within  that  couQty ;  but  if  the  setttanent  cannot  be  dEbco- 
Tared,  or  shall  not  be  within  diat  county,  the  same  duA  be 
paid  by  the  treasurer  out  of  the  county  rate,  on  the  pro- 
4liiotton  of  sudi  allowance  and  certificate* 

H:;aiuiil  poor  By  8SGeo.HL  cS5.  s.d.  die  casual  poor  wkhin  snj 
bow  maint^n-  parishes  united  for  the  purposes  of  the  22  Geo.  III.  c85. 
^arishet.  shall  be  relieved  by  such  parishes  conjointly,  and  in  die 

same  proportions  as  they  contribute  for  th^  other  purposes 

of  the  said  act 

Retidenee  in  SectS9.  Nothing  herein  shall  alter  the  settlement  of 
poor-houte  imy  person,  or  give  to  any  illegitimate  chQd  bom  in  s 
M^ement.       poor-house   established  under  this  act   a   settlement   id 

the  parish  or  place  where  such  house  shall  be,  (but  sodt 
Settlement  of  child  shall  be  considered  as  settled  in  the  parish  where  tbe 
l*"*^J^^*^    mother  bdongs,)  or  alter  the  regulations  established  by  any 

act  for  any  particular  house  of  industry  or  workhouse  in 

any  part  of  diis  kingdom. 

PuDufament  Sect  40.  K  any  poor  person  sent  to  such  house  disB 

^ai^zlmg  Qnbearie,  or  wilfaUy  waste  any  of  the  goods  or  materials, 
ugto  work-  or  shall  take  away  without  permission  any  goods  or  maite- 
ho«i^  rials  provided  for  the  use  of  the  house,  or  bdonging  to  any 

person  residing  there,  he  shall,  on  conviction  thereof  be 
oommitted  to  the  house  of  correction,  there  to  be  keptto 
hard  labour  not  exceeding  six  calendar  months,  nor  fes 
than  two. 

Penalty  Tor  Sect.41.  Whereas  poor  children,  pregnant  women,  or 

enticing  poor    p^j^^^ng  nfljicted  with  sidDness,  are  fiwjuoitly  enticed  and 
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contreyed  by  parish  ofliioers  or  odiers  from  one  p^ish  to  pcnonstoan* 

mnoAer,  without  any  legal  order  of  removal ;  if  any  goar-       "  !»"«• 

dian  or  other  per«on  shall  ad  entice  or  remove^  ftc.,  or  eanse 

to  be  so  enticed  or  removed,  any  snch  poor  person  firom 

one  parish  to  another,  which  shall  adopt  the  provisions  of 

this  actt  without  an  order  of  removal  fixmi  two  justice^  he 

shall  forfeit  not  exseeding  ^OL^  not  less  tihan  61. 

Sect  42.  If  any  visitor,  guardian,  or  governor  shall  sell  Ptaaltyon  vi- 
or  furnish  any  materials,  gOod%  clothes,  victuids,  6r  prbvi-  J^'i^ftS^'^ 
sions,  or  do  any  work  in  his  trade  for  the  use  of  any  work-  nishprovisions,. 
hous^  poor-faoose,  or  poor  persons  withm  any  place  for  f^'  r^'  P*^'' 
%vbich  he  shall  be  appointed  to  act,  or  be  eoticemed  bi 
trade  or  interest  wiA  any  person  who  shall  sdl  or  furnish 
the  AUki^  he  shall  forfeit  for  every  ofience  not  exceeding 
120/.,  nor  *!eM  than  5/.,  on  due  conviction  by  a  justice  dL 
peace. 

A  guardian  of  the  poor  appointed  tMtder  this  act  is  tvfthim 
the  55 GeoJII.  cl37.  s.6.  ()),  and  liable  to  the  penal^ 
ties  imposed  by  that  act  for  stipplying  goods  to  the  poor^ 
notwithstanding  this  section*  (2) 

Sect.  44.   This  act  shall  not  affect  any  parish,  &c.  which  Act  not  toez- 
does  not  ^^ree  to  iido^t  Aie  ptovisiona  heteiit  contained  ^?^^^ 
in  the  manner  prescribed.  prescribed. 

Sect  45.  Alt  penalties  mfficttd  by  l6i^  KCt  shsffi  be  t^60^  Penalties  how 

vered  befotie  one  or  more  justices  wh^^  the  oflfend^  d#eHsi^  recovered, 

in  de&ult  of  payment  dfter  summons  sitd  demand,  by  cfis^ 

Cres^  affd  ^le  of  goodsf;  dud  for  Want  ot  sttfllcient  d^tre^ 

the  ofiender  shall  be  committed  to  th«  hotAitf  of  CofrtdMi 

for  not  exceeding  six  calendar  months,  nor  less  than  one, 

pehich  sard  penalties^  not  herein  otherwite  disponed  of,  shall  and  applied. 

je  pdid  to  the  treasuitir  df  the  workhouse  tomsifdn  foyimg 

he  monthly  expences  of  Ae  po6x*  with&i  Mx6Yi  house. 

(1)  Anle^  p.384.  (2)  Rex  o«  West  Andrew,  1  B.&C.  77. 
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App«I.  Sect  46.  Persons  aggrieved  may  appeal  to  the  next  ge* 

neral  quarter  sessions,  giving  dght  days'  notice  to  the  paity 
against  whom  complaint  is  made,  and  entering  into  a  recog- 
nizance, with  a  sufficient  surety  to  pay  the  costs  of  the 
^)peal,  if  determined  against  him,  which  appeal  the  jus- 
tices at  quarter  sesdons  are  authorized  to  hear  and  de- 
termine, and  award  costs ;  and  their  determination  dull 
be  final,  and  not  removed  by  certiorari. 

Sect  47.  This  shall  be  a  public  act 

Justice  cannot  A  justice  of  the  peace  has  no  power  under  the  statal£ 
^**relidrwt"  22GeaIIL  C.8S.  to  make  order  for  pecuniary  relief  out 
ofapoor-houie  of  the  poor-house,  where  a  guai-dian  has  directed  the 
established  paupers  to  be  received  into  it  On  application  by  one  It  L 
c.  83.  for  relief  for  herself  and  two  children,  the  guardian  and  Ti> 

sitor  of  the  parish  of  West  Walton,  incorporated  under 
22  Geo.  III.  C.83.  directed  them  to  be  received  into  tk 
poor-house,  whereupcm  the  justices  made  an  order  diieft- 
ing  pecuniary  relief  out  of  the  poor-house.  The  €]uestkn 
stiuted  for  the  opinion  of  the  court  was,  whether  Uie  ma- 
gistrate had  power  under  the  stat.  22  Geo. III.  c.83.  to 
make  the  order  for  pecuniary  relief  out  of  the  poor-house. 

Lord  EUenborough  C.  J.  The  justice  does  not  a^ct  b> 
determine  upon  the  ground  of  there  being  a  qualified  refusal 
of  relief.  If  proper  relief  has  not  been  refused,  the  justice 
has  not  any  jurisdiction ;  the  visitor  to  whom  it  is  refened 
by  law  to  say,  whether  the  relief  shall  be  given  in  or  out  ot 
the  poor-house,,  has  determined  the  proper  relief:  the  ^ 
sitor  having  adjusted  it,  the  matter  was  at  an  end,  and  doc 
within  the  cognizance  of  the  magistrate. 

Le  Blanc  J.  The  7th  section  of  the  statute,  which  b& 
been  relied  on  in  argument  as  putting  the  guardian  on  tk 
footing  of  an  overseer,  must  be  taken  with  reference  to  tk 
general  policy  of  the  act;  and  when  the  36th  section  direct» 
that  application  shall  be  made  both  to  the  guardian  and  Ti>i- 
(  tor  before  it  is  made  to  a  justice,  and  that  it  is  the  duty  of  tbc 
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Tisitor  to  adjust  matters  of  that  sort ;  that  is,  whether  it  i» 
most  proper  to  relieve  in  or  out  of  the  poor-house,  the 
liability  of  the  guardian  as  overseer,  imposed  by  the  7th 
section,  must  be  eontrouled  by  the  subsequent  dause;  the 
visitor  must  always  determine  whether  the  party  is  to  be 
relieved  in  or  out  of  the  poor-house. 

Bayley  and  Dampier  Js.     The  d6th  section  puts  an  end 
to  the  (juestion;  the  justices  had  no  jurisdiction.  (1) 

By  36  Geo.III.  clO.,  reciting  that  the  money  to  be  raised  Assessmentt 
for  poor's  rate  in  particular  districts,.incorporated  by  several  J^^^^*^**?*" 
acts  of  parliament  respectively,  is  limited  not  to  exceed 
a  certain  sum  in  one  year,  and  that  by  the  late  increase  of 
the  price  of  com  and  other  necessary  articles  of  life,  the 
amount  of  the  assessments  is  insufficient  for  the  mainte- 
uance  of  the  poor;   it  is  enacted,  that  the  directors  and 
acting  guardians  within   any  such   district,  or  any  other 
person  to  whom  power  is  given,  of  appointing  the  sums 
to  be  assessed,  at  any  annual  or  other  genend  meeting, 
(whenever  the  average  price  of  wheat  in  Mark-lane,  for  the 
<]uarter  immediately  preceding  such  meeting,  shall  have 
exceeded  the  average  price  of  wheat  during  those  years 
from  which  the  average  amount  of  the  poor  rates  was  taken 
upon  the  passing  of  die  several  incorporating  acts  respec- 
tively,) may  assess  the  several  parishes,  &c.  in  such  respec- 
tive sums  of  money  as  the  said  directors  or  other  persons 
think  necessary  for  the  support  of  the  poor  for  the  current 
cfuarter,  and  for  paying  the  interest  of  money  borrowed, 
and  of  any  debts  incurred  since  1st  January,  1795,  in  the 
maintenance  of  the  poor  and  other  purposes  of  the  respective 
actsy  notwithstanding  such  sums  shall  exceed  the  amount 
of  the  assessments  limited  by  such  respective  acts  in  any 
one  year. 

Provided  that  the  assessments  to  be  made  by  virtue  of  this  Pkvment  to  be 
act  shall  be  subject  to  the  same  regulations  and  powers  of  ^^r^^ 


same  meant 


(1)  Rex&.L8Ughton,  2M.&S.324. 

D  D   4 


iO» 


QfreHaring  md  ^4ert%  Jmtmik  Poor. 


8une  appeiL    i^ptal^  iiad  x^medim  for  compeUisi;  p^yineat  4i<B»e<4  « 

the  asMasment  siaide  by  virtue  of  Ib^  8«T«val  iiKogp<iratigg 
Same  propor^  %ct9,  and  dmll  be  »  tba  9Aoie  proportkiQ%  but  sheU  newer 
^^'  ,  exoeed  io  any  «m  year  Ike  amomt  of  doi;^l«  the  aun  at 

Not  to  exceed  ^      7^.    x^       '^         r  •  J  ^ 

doublethepre-  pKsent  raned  by  mrlae  of  aBqp  nKPqpOTamig  act  Ma 

seot  amount*     existinff . 


The  last  pro- 
▼ifion  repeal- 
ed. 


The  52  0eo.III.  e.7S.,  recitiag  the  great  mqwaam  of 
the  price  of  com  and  other  articles^  repeala  ae  a^di  ef 
the  36  Geo.III.  c.  10.  as  enacts  that  after  January  1.  179S, 
the  sums  to  be  assessed  by  mtne  thereof  shfdl  never  earned 
m  any  one  year  double  the  sum  then  raised  by  i^rtne  of 
any  mcorporating  act  thai  existing. 


The  54 Geo.III.  c  170.  s. 7.(1),  rq;ttlating  die 
ment  of  poor  persons  by  the  master  or  governor  of 
house;  and  56  Geo.III.  c.  129.  s.2.  (^),  forbiddnig 
fining  the  poor  by  chains ;  seem  to  extend  to 
appointed  under  this  act. 


ft  pocv- 


Sect.  IY. 
Of  relieving  and  ordering  Lonatic  Poor. 

The  acts  reguhiting  the  relief  to  be  giren  to  laaalir 
poor,  and  the  management  of  them  are,  48  Geo.  III.  a96w 
51  Geo. III.  c79.,  55  Geo.  IIL  c.46.,  56(jeo.  III.  ell?, 
59  Geo.  IIL  c.l27.  5Geo.IV.  c  71. 


Lunatic  asj- 
hmiforcoun- 


By  48  Geo.  III.  c.  96.  s.  1.,  for  the  better  care 
nance  of  lunatics,  being  paupers  or  ci'hiinah  fa 
reciting  that  the  practice  of  confining  such  hntiea  aa  aie 
chargeable  to  their  respective  parishes,  in  gaols,  fccme? 
of  correction,  poor-houses,  and  houses  of  industry,  is  hi^T 
dangerous  and  inconvenient,  it  is  enacted  diat  a  myifi^ 
of  justices  of  the  peace^  in  and  for  every  oonnty  wkhia 


(1)  Ante,  p.589. 


(2)  Ibid. 
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England  and  Wale^)  afsembled  at  geooral  quarter  siwionfi, 

or  any  adjonracoent  of  the  samei  may  direct  notice  to  be  Notice  neces* 

given  in  sopne  public  newspaper,  circulated  in  or  near  su^  t^roTideone 

county,  of  their  intention  to  take  into  consideration,  at 

their  Mxt  general  qoorter  or  ^neral  annual  aessiona^  the 

expediency  of  providing  a  lonatic  mjkam  wkhin  the  said 

county,  or  of  appointing  a  committee  of  magistrates  to  Counties  aiay 

treat  with  any  one  or  more  of  the  8d||afieot  counties  to  umti^  ^^'^' 

for  that  purpose^ 


Ssctfl.  And,  at  sach  next  sessions  as  afinesaic^  a  ma-  Justei 
jority  of  such  justices,  baf  not  less  tten  seten,  may  deter-  hsSTatoSo 
mine  that  a  lunatic  asylam  tar  the  coun^  dmU  be  erected^  asylnni  far  tiw 
and  may  nominate  any  mimber  cf  visiting  justices  to  super*  <^*^^- 
intend  the  bnildiRg  and  management  thereof  who  shall  J^^'^^'"'' 
report,  frcnn  time  to  time,  their  proceedings  to  the  qnarteir 
sessions.  (I) 

Seet.8.  Where  the  jastiees  of  any  two  or  more  adjacent  Cbmmitteeap- 
coimties  delemine  to  upite  in  eracting  sach  asyhmi,  they  ^SiS  ulri^ 
afaafi  laspectiwly  appoint  a  coannittee^  not  exceedng  tbn, 
to  treat  ibr  that  purpose. 

Sect  4b  It  having  been  determined  that)  two  or  more  Counties  unit- 
counties  shall  unite^  tibe  respective  eompiitleea  shall  sign  ^  ^^^  to 
an  agreement,  in  the  form  given  by  the  act,  which  shall  ^ 
spee^  the  plsce  for  the  bnUding^  and  die  pn^ortitm  of  Proportion  of 
expeaces  to  be  home  by  each  coantyv  to  be  cakuhlsd  e^peDce. 
acconfing  to  the  p<^idatioB^  as  stated  m  tberetuinatotbe 
41  6^«IIL'c.I5.;  the^gre^neRtshallabospeeiQr  Aenara-  Visiting jus- 
ber  of  visiting  justices  to  be  iqppomted  by  eadi  eowit^  to  ^'^^ 
supermtend  the  brnhfing,  ftc,  which  mnriier  shaf)  W  In 
proportion  ta  die  expences  borne  by  sueh  eoantyf  but 
shall  not  be  le^  than  three  for  each. 

[And  by  55  Geo*  III*  c46r.  s.lO.,  the  population  is  to  be 
taken  according  to  the  last  returns  made  before  the  unfon 

(1).  See  55G?aIIL  c  46.  s.  i,  2.  po«l,4i«. 
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of  such  counties;  and,  by  s.11.,  the  nuH^r  of  visilii^ 
justices,  where  districts  of  distinct  jurisdiction  unate  with 
counties,  shall  be  in  proportion  to  the  populaftion'O 

Agreemoit  Sect5.  A  duplicate  of  the  agreement  for  uaitiiig  abA 

^^  e^      be  recorded  at  the  nesa  quarter  sessicxis  for  each  couaty, 
sioM.  whoi  the  visiting  justices  shall  be  if^pointied  to  act  till  tbe 

next  Michaehnas  quarter  sessicMis,  when  others  shjdl  be  ap- 
pointed for  the  next  year,  and  so  on  from  time  to  time.  (^) 


Vbiting  jus-  Sect  6.  The  visiting  justices  of  every  county  shall 

^^^  T  *bSid   ^*^^^^^  calendar  months  andappcHnt  a  clerk  madsorreyx^ 
ing  asylum.       and  receive  plans  and  estimates,  and  contract /or  the  pmxkax 

of  lands  and  buildings^  and  the  alteration  of  any  buildiiigi 
or  for  building  a  lunatic  asylum  at  the  most  reasonable 
prices,  and  with  the  most  responsible  persons ;  and  the  con- 
tractor shall  give  security  for  performing  the  contract,  and 
Contracts  to     the  contracts  shall  be  entered  and  kqpt  with  the  records  of 

the  county,  and  if  two  are  united,  with  that  whidi  expends 

most  money,  for  the  purpose  of  inspection;  and  all  buildiii^ 

and  lands  so  purchased  shall  be  conveyed  to  such  persons 

Landspurchas-  as  the  visiting  justices  shall  think  fit,  and  such  justioes  di^ 

^  to  whom  to  fj^jjj  ^^^  ^  ^jjjjg  report  to  the  quarter  sessions  of  such 
be  conveyed.  ^  * 

county  or  countries  all  their  proceedings,  and  what  auos 

are  necessary  for  the  purposes  aforesaid. 

156  Geo.  III.  c.  46.  s.  6.,  when  any  lunatic  asylum  has  or 
shall  be  erected,  a  major  part  of  the  justices  of  the  peace 
assembled  in  sessions,  such  major  part  not  being  less  than 
seven,  may  fix  the  sums  to  be  expended  on  the  purchase  of 
lands  or  houses,  and  in  tha-  erection  c^  new  or  alteratioD 
of  existing  buildings,  and  the  power  to  make  such  oontra^s 
is  taken  away  from  the  committee  of  visiting  justices.^ 

Sums  how  Sect?.  The  major  part  of  justices  at  quarter  sessions  not 

>^*ised.  being  less  than  seven,  shall  cause  the  money  necessary  far 

the  purposes  of  this  act  to  be  ndsed  in  the  same  manner  ib 
county  rates  by  the  126eo.II.  c.29.,  and  13Geo.II.  c.18. 

(1)  See  SSQeoAll,  c.  46.  s.  1.  post, 418. 
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Sect  8.  authorizes  justices  in  certain  cases  of  great  ex«  Money  to  be 
penditure  to  borrow  money,  upon  the  credit  of  the  rates  bon^wcd. 
to  be  nused  upon  the  county  or  counties ;  the  securities  to 
be  assignable. 

By  sect.  9.  the  rates  shall  be  charged  with  a  sum  for  Future  rates 
the  payment  of  the  principal  of  the  money  borrowed,  equal  ^^'^^^' 
in  amount  to  the  interest  paid  on  such  securities,  and  the  Principal  how 
justices  shall  fix  days  of  payment,  and  make  orders  for  the  P"^  ^^• 
assessment  in  due  time,  and  shall  appoint  a  person  to  keep 
an  account  of  receipts  and  payments,  which  accounts  shall 
be  inspected  every  Michaelmas  quarter  sessions,  and  in 
case  any  person  so  appointed  shall  neglect  such  orders,  or 
shall  not  duly  apply  the  sums  so  ordered  to  be  paid  by 
the  justices,  he  shall  forfeit  double  thereof,  to  be  recovered 
by  distress  and  sale  for  the  use  of  the  asylum  ;  and  the  jus* 
tices  giving  fourteen  days*  notice  shall  cause  all  the  securities 
to  be  drawn  in  open  court,  by  lot,  and  numbered  for  pay- 
ment, and  they  shall  be  discharged  according  to  priority. 

Sect.  10.  provides  that  the  sums  borrowed  shall  be  paid 
oir  within  fourteen  years. 

Sect  11.  empowers  bodies  politic,  and  incapacitated  per-  Bodies  poliu'c, 
,sons  by  their  trustees,  &c.  to  sell  and  convey  for  the  pur-  i^^  "^nvey 
poses  of  this  act,  any  houses,  lands,  &c. 

Sect  12.  provides  that  the  purchase  money  exceeding  Purehaiemo- 
100/.  BO  received  on  such  sales,  shall  be  laid  out  in  pur-  ||^^  ^  ^ 
chase  of  lands,  &c  in  fee  simple,  to  be  conveyed  to  the 
same  persons  for  the  same  estates,  and  subject  to  the  same 
uses,  limitations,  &c.  as  the  houses,  lands,  &c.  in  respect 
of  the  sale  of  which  such  purchase  money  shall  be  paid; 
and  whether  the  sum  shall  or  shall  not  amount  to  100& 
until  such  purchase  is  made,  it  shall  be  laid  out  in  go- 
vernment securities,  and  the  interest  shall  be  paid  to  die 
jiersons  intitled  to  the  rents  and  profits  of  such  lands,  &c. 

Sect  13.  No  justice  acting  under  this  act  shall  have  any  •Justices  not  to 

•         i*...^^.,*  ^i_f  1^  concerned 

beneficial  mtere^t  m  hib  own  or  imother  s  name  m  any  con-  jq  contracts. 
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tnct  lo  be  made  under  this  dct^  4>r  reoeiTe  ataj  wnoWnncnt 
for  any  plan  or  das^tt. 

Soil,8tone,and  Sectl4.  authorizes  the  visiting  justices  or  asiy  five  of 
suid  may  be  them  to  dig  and  take  any  soil,  sand,  stcme,  &c.  for  any  build- 
*iZ!"^      ingtobeei«GtediartiiepaiiK)M»oftfa«iaet»&«naBya». 

mon  waste,  liver,  &c.  wkhont  paying  for  the  rairy  cainaig 
the  pits  to  be  filled  up,  or  otherwisa  fenced. 

Fuiting  justi.        Sect  15.  Visiting  jostities  may  sue  and  be  saed  m  At 

bTsL'Ldkthf  MuneoftheirderkyandnoactiaBbyori^atnsttliflndid 

name  of  their  abate  by  the  removal  of  their  derk,  nor  be  bronghi  widiaat 

^^^-  tbe  consent  of  soBie  five  of  such  jostioeB* 

Situation  of  8ect.l6«  The  vi^ng  justices  shaO  fix  on  »  ^mC  far 
uylum*  building  such  asylum  in  an  airy  and  heahby  sitoflCkMi^  wiik 

Separatewardt  a  good  SHpply  of  iti'a^er,  Md  with  mediod  assiaiBaoe  si 

fem^Mr  "°^  ^'^^'  ^^  ^^^  provide  separaie  wards  for  makF  and  fe- 
male hmfltksy  and  for  convaleseents  and  incimible^  aad  se- 
parate day-rooms  and  airing  grounds  for  male  and  female 
convalescents,  and  diy  and  airy  c^  fcnr  att  hmatic». 

Lunatics  to  be  Sect  17*  After  due  notice  given  that  such  asylum  is  fit 
^ul^^^  for  the  reoepdea  ^  lunatics^  on  ^pplieatim  of  cvwsaci^ 
warrant  of  justices  shsit  issue  wsarrants^  to  oMivey  any  knstics,  oka^ge^ 
justices.  ^^  ^  ^y  parish,  wkhiil  tike eounty  i^  eoMlleSy  toaodi 

asylum ;  and  shall,  at  the  same  time,  order  such  parish  to 
pay  a  weeUjT  stim  fa  Ae"  tteamret  of  soeh  sfiiylatti»  ley  be 
fixed  by  iS\e  vlsking'  jastitfOr  ^'Of  die  makMttsaioe^  &o.  of 
such  hmatie. 


Penalty  on  gjg^  jg   Overse«fs  n^fectittg  Ibr  seven  day«  ttt  mppij 

glecting  to  ap-  fixT  Sttcfr  wutT&nls  shidi  ibrleit^  for  every  sutb  uflisice,  not 
ply  to  justices,  exceeding  tai:  nor  less  Aanf  40s:,  to  he  leuovertd  by  d^ 

tress'  and  sale,  one*  moiety  to  tnct  infbmier,  the  oAeF  t&  ibe 

tcse  of  nro*  asyhiitt; 

Adiscretionary  [51  Geo.  III.  c.79.  s.  1.,  reciting  the  17th  and  IBth  sec- 
unZihifrr  ^^^  ^^  ^^  ^^  ^  efipediaM  chat  jvaltcea  shoald  have 
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a  diso^tionanr  pow«r  in  issuiniF  wairants  for  the  sp-  reftuedieir 
prehending  lufiatic  persons,   and,  partienlarlyy  in  cases  convey  lunaF 
where  the  number  exceeds  the  meaR9  of  accommodation)  ^^  ^  ^c 
enacts,  that  upon  application  of  the  oyerseers  for  a  warrant 
for  the  apprehending  and  conreying  lunatie  paupers  to 
the  lunatic  asylum,  when  the  lunatic  is  not  dangerous,  the 
justice  may  refuse  such  warrant,  giving  his  reasons  in 
writing  to  such  overseer. 

Sect.  2.  gives  an  appeal  to  the  next  quarter  sessions  to  Appeal. 
perspQs  nggrieved  by  such  refusal. 

Sect.  3.    Justices  who  issue  or  refuse  warrants  shall  Warrant  to  be 
make  returns  thereof  to  the  next  quarter  sessions,  stating^        ™^  ' 
in  cases  where  they  refuse  such  warrants,  the  reasons  of 
such  cefiifal. 

Sect,  4.  The  overseers  who  make  application  to  the  Oveneen  ap- 
justices  for  such  warrants,  shall  produce  a  certificate  in  ^J^^"^^*^" 
vnitin^  from  some  medical  person,  of  the  state  and  de-  ducecertificate 
gree  cf  lunacy  of  the  person,  and  the  justice  may  cause  ^^  medical 
such  lunatic  to  be  examined  by  such  medical  person,  and  the  state  of 
may  examine  such  medical  person  on  oath,  touching  die  i<^n<^^' 
lunai^  of  such  penson,  ordering  a  reasonable  sum  to  be  paid 
to  such  medicaj  person  for  his  attendance  out  of  the  poor- 
raie  of  the  parish. 

65  Geo.  IIL  c-  4$f  s«  8.»  tha  jjostices  in  petty  sessions  shall  Justices  to  or« 
issue  their  warrants  to  the  overseers  to  return  a  true  toreturniaiMt 
list  of  all  lunatics  being  paupers    within   their   respeo-  of  sU  lunatics. 
Cm.  pavishw^  qaeeifyiiig  f^mt  wm^  se9^  wd  ag%  vd 
wluihes   suflli.  lunstica:  be  imfguom  or  aoty  ani'  kit 
uriut  tiautthqn  hav^  lostr  their  aemea;  and  dm  Ui^  ahaUb 
be  vefifiad  on.oadi  all  thrpot^  seaaioiis^  and  acQonHpaMi& 
with  the  certificate  of  amedyisal  pmditaoiiev'ttr  lO^tbe^aM^ 
and  conditioaiof  esdi  lunatic^  or  dangaron!^  idio^  asdon 
de&uit  herein  by  the  overseers  they  ajre  subject  for  every 
such  ofi^noe  to  such  fine  as  overseers  are,  by  SS  Geo.  IIL  PenafQr. 
c.  55. ;   the  lists  shall  be  transmitted  to  th€  clerk  of  the 


414 


(^relieving  and  ordering  Lunatic  Poor. 


fore  quarter 
sessions. 


48  Geo.  in. 

C.96. 


Dangeroas  lu- 
natics to  be 
oonfinedin 
asyluniy 


or  house  did  J 
lioentecL 


peace  to  be  laid  before  tbe  next  court  <rf*  quaitor  sewikms 
or  general  annual  session,  and  the  expences  of  die  exa- 
mination by  the  medical  person  shall  be  paid  out  of  the 
poor's  rate  where  the  lunatic  was  last  settled,  or  if  sncb 
settlement  cannot  be  ascertained,  then  by  the  pariah  where 
he  resides.] 

Sect  19.,  reciting  that  by  17  Geo.  II.  c5.  8.20.,  ^  tvo 
or  more  justices  may  cause  dangerous  lunatics  to  be 
f^prehended  and  locked  up'  in  a  secure  place,  or  send 
them  by  their  warrant  to  their  last  settlement,  to  be  then 
secured;  and  that  the  charges  of  so  removing  and  of 
keq>ing,  mwitaining,  and  curing  such  persons  shall  be 
satisfied  and  paid  (having  been  first  proved  on  oalk) 
by  order  of  two  or  more  justices,  directing  the  <:hurcb- 
wardens  and  overseers  to  sell  so  much  of  the  goods  and 
chattels,  and  receive  so  much  of  the  rents  of  the  lands  and 
tenements  of  such  persons,  and  to  account  for  what  is  so 
received  or  sold  to  the  next  quarter  sessions ;  and  if  the 
estate  be  not  more  than  sui&dent  to  maintain  the  fiunilv 
of  such  person,  the  charges  shall  be  satisfied  by  the  partsb, 
&a  where  such  person  belongs,  by  order  of  two  justices  to 
the  churchwardens  and  overseers  thereof;*'  enacts,  that 
where  any  asylum  is  erected  under  this  act  fixrdBtt  district, 
the  justice  i^prehending  any  lunatic  under  the  recited  act, 
shall  in  the  body  of  the  warrant  order  such  lunatic  to  be 
confined  in  such  asylum  and  not  elsewhere,  and  if  there  be 
no  such  asylum,  then  he  shall  order  such  lunatic  to  be 
conQned  in  any  house  duly  licensed  for  the  reoqition  of 
lunatics  by  the  14  Geo.  III.  c49. 


Lunatics,  if  no  Sect  80.  When  the  last  settlement  of  lunatics  so  appre* 
h^^nd^to"  bended  cannot  be  ascertained,  and  they  have  no  estate 
be  conveyed  to  satisfy  the  charges  of  their  removal,  maintenance,  and 
*?Wlumpro-  cm-e,  such  charges  shall  be  paid  out  of  the  county  rate 

countywhere   where  such  person  was  apprehended. 

such  lunatic  wat  apprehended,  and  maintained  at  ezpence  of  the  county. 

Where  the  Sect.  21.  But  if  the  place  where  the  lunatic  was  appre- 

c^ui^te  to*  ^^^^^  ^  notjiable  to  pay  county  rates,  such  asylum  shall 

county  rate. 
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not  be  liable  to  receive  such  lunatic,  unless  such  place  agrees 
to  unite  and  contribute  to  the  support  of  such  asylum. 

[SS  Geo.  III.  c.  46.  S.1 2.,  if  it  appears  to  a  majority  of  jus«  Lunatic  paa- 
tices  being  not  less  than  seven  in  sessions  assembled,  that  P^  ^  ^^^ 
the  asylum  is  more  than  sufficient  for  the  accommodation  contributing 
of  the  pauper  lunatics  of  the  district  for  which  it  is  estab-  to  asvlum  may 
lished,  they  may  order  so  many  lunatic  patients  to  be  ad- 
mitted as  they  shall  think  fit  not  being  pauper,  or  criminal, 
or  being  paupers,  but  belonging  to  any  other  county,  pa- 
rish,,or  places  not  contributing  to  the  expence  of  such  asy- 
lum, on  the  following  conditions ;  viz.  1.  There  shaU  be  an 
order  signed  by  one  visiting  justice  to  the  governor  of  such 
asylum.  2.  A  certificate  in  writing  of  a  regular  practi- 
tioner in  medicine  of  the  lunacy  of  such  persons.  S.  An 
undertaking  by  two  substantial  householders,  or  the  mi- 
nister and  one  churchwarden,  or  one  overseer  of  the  place 
where  the  lunatic  is  resident,  for  the  payment  of  the  ex- 
pences  of  the  maintenance  and  removal  of  such  lunatic 
within  three  days  after  notice  in  writing  by  the  governor 
of  such  asylum  under  penalty  of  50/. ;  and  a  weekly  al- 
lowance shall  be  fixed  by  the  visiting  justices,  which  shall 
not  be  less  than  one-third  more  than  the  weekly  sum 
paid  by  parishes  within  the  district  contributing  to  the 
asylum,  for  the  maintenance  of  their  pauper  lunatics,  to- 
gether with  any  extra  charge  for  clothing  and  medicine, 
under  the  sanction  of  the  visiting  justices.] 

Sect22.  Justices  may  appoint  a  committee  (1)  for  the  Jtntieesmay 
purpose  of  treating  with  the  governors,  directors,  or  sub- 1^  StawSh- 
scribers  to  any  lunatic  asylum  established  and  supported  ed  by  yoltui- 
by  voluntary  subscriptions ;  and  such  union  shall  be  sub-  ^  wbBcnp- 
ject  to  the  same  provisions  as  where  two  or  more  counties 
unite,  so  fiur  as  the  same  will  apply;  but  the  agreement 
must  be  submitted  to  and  approved  by  a  majority  of  justices 
at  the  ensuing  quarter  sessions. 

[By  55  Geo.  III.  c46.  s.3.,   the  majority  of  such  sub-  Subscribers  to 
scribers  present  at  a  general  meeting  to  be  held  annually  m^^^^ 

( 1 )  Sect.  3, 4.  ante,  p.  409. 


4Ii  Ofrriimit^  and  &tdirtng  LiMttte  Pom-. 

committee  of    skalt  MflMMlly  el^et  thtiif  cOdHfiitte^  of  ^eftiors^  diree^fd^ 
S!^"^  J"*"      or  subseribei^  to  act  with  the  committee  of  vbHing  justices 

di^pc^ted  od  behalf  6f  such  county,  8tc;  tttidshnliffiftip;  at  a 
meMi%  fO'be  cidled  lot  iluit  tmipdse,  any  vAcihK^'iit  fimclf 
'  conmiittee eatisted by  d^tkor  resigtiflUloii;  -        '  • 


tices. 


4  (■    *  « 


*.»     . 


And  by  sect  4<«  if  no  such  annual  election  take  place,  the 
dMfknnttee  befere  appomted  shaH  continue  t<*  ^cA;  thiVd^^e 
flext atttttml  nuaeting:}  -   \^    ' 


.A 


Lunatic  to  be        A^^^t  9ft;  N<^  hmatie^  «haH  quie  Ad  Hftyhiin'  ftntV* « ^ftfsi^^ 
discharged       joffty  of  die  Visiting  justices  shall  ofder  his  dbn^M^gif'iA* 
l^or^r  of"     Writing  under  hand  and  seal,  and  Vt  any  o^cer  or  serrant 
mijMrpf  vi4  o^gueh  aayltim  Allow  any  lutetieto' quit  suehaayldtt,  et^ 
^^^J"^   lie  large  #ithottlrSM^^  h»shldl  forfeit  for  <liMy^«ikh 

aUowi^them  (^^l^nce  not  exceeding  lOA,  nor  leM  than  40jei^  td  be  n»>^ 
to  be  at  Luge  coveMd  by  dkCress  and  slde^  half  to  the  lAfbmnGti  ^aoA  h^ 
others?.      >fcraH*«sfeiiftlie*yhlffi,  '    '  * 

Retarns  to  be      -^{M  Qeto.  III.  <».7&.  i$.  5.)  (h^  m^dtlSid'  supeHiflihinii  ^^ 
S^*^™^^  erery  Iteitttfc  aayltttti  shaft  makeainMrf  returts f#iBfMiMf' 
sessions,  in       tittder  hfi»  tAre^  by  the  authority  of  4S^Gea  III.  c*  96.  or  Ans 
^^^J^®'   bM,  td  Ae^qnart^  sermons,  in  ordeir  4«  the  TOttrf'lWly 
^^^^        dlich«l^  pei^^M  fo  fohgeffifft^t^dMai^M  tt  ^iiA'^^ 

itt«fe«sylu«i.  *  '*  *  '• 

•'•:  •  111*  .-ill 

^jences  of         Sect.  6.  On  the  discharge  of  any  pauper  from  dildi'^sy^  < 
^^'        him,  the  esqpences  of  Ae-  removal  shaffi  bebome  by*  the 
pafk^L  whet«  Mie  i^iti^  to  seHtei]^  Cb  t^]^  (Mtl^^oPlAe 

pcpdi^ra^.  ■•^••-*^^   ■ 

* 

Litfuitics  dis-  ;:     Bif  gS€hM^.HL  C.46i;  ifc^  f^y^^^rfaWq^ jflitWtJ^  #itfc  ft€^ 
ders^^wo    "-^''^^t'^'^^  ^^^  ^Onsentcf  ihtf  medical' supeiAiMn'dMuS^of '  s(biilir 
▼y&^         -^^hmtiaq  a^fafliy  fotLf  dfarfuffgufi  »i»  stieB  ag^htifr  aity^fiawft  ' 
^^^'  whete  peifect  reeov^  is  ceilMeAby  »Bifc'$u|>»IWiuMillaig 


.'/ 


48G.IIL  c.9«.  Sect  ^4.  The  visiting  justices,  or  any  five  of  them,  dt(aH 
cefto^^p^t  nSEe"  regiJatloiirioF  th^  ipanagement  of  the  asylum,  in 
oflEicen,  £c. 


!,•*• 
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which  shaD  be  set  jforth  the  number  and  descrqitionof  ser-' 
vants,  their  duties^and  salaries,  and  thejr  may  appoint  a  trea- 
surer and  other  officers  and  assistants  as  shall  be  necessary, 
and  may  dismiss  such  servants,  &C.,  and  shall  fix  a  weekly 
rate  for  the  maintenance  of  each  lunatic,  not  exceeding  14s«9  TofixaweriJy 
and  shall  audit  the  accounts  of  the  treasurer  annually,  and  [^^^  ^^1^ 
report  the  same  to  the  next  quarter  sessions.  natics. 

[By  55  Geo.  III.  c.46.  s.7.,  a  majorily  of  justices  of  the  T^^^J^ 
county  by  which  any  asylum  is   provided  assembled   at  ™**"***' 
quarter  sessions,  being  not  less  than  seven,  may  order  any 
neoessaiy  addition  to  the  weekly  rate  for  the  maintenance 
of  lunatics.] 

Sect.85*  enables  the  visiting  justices  to  do  repaks  to  the  To  repsir  the 
asylum  at  the  expence  of  the  county  or  counties  for  whieh      ^^'' 
such  asylums  are  established. 

Sect.  26.  exempts  the  buildings  from  bouse  and  window  Etemptioii 
tax,  and  the  land  to  be  purchased  for  the  purposes  of  this  ^'"'  ^"'^ 


act,  ifom  any  higher  rate  than  at  the  time  of  the  purchase 
it  was  solgect  to. 

Sect  27.  reciting  that  by  S9& 40  Geo. III.  Ci94.  s.  1  ft  2. 
lunatic  criminals  acquitted,  but  found  to  be  insane  at 
the  time  of  committing  the  offence,  or  found  insane  iqxm 
the  arraignment  or  trial,  may,  by  order  of  the  court,  be  de- 
tained in  custody  during  his  Mqesty's  pleasure. 

For  the  maintenance  of  such  parsons  while  in  such  Lunatic  m^ 

custody,  provides  that  two  justices  may  order  the .  parish  ""^"^^JLj\- 

where  the  lunatic  is  last  settled  to  pay  a  weekly  sum  for  theparith 

the  maintenance  of  such  lunatic ;  and  if  the  settlement  does  "^^^  tectM. 

or  by  the 
not  appear,  then  it  shall  be  paid  by  the  treasurer  of  the  aduiii^  where 

:»unty  where  the  lunatic  was  apprehended;  and  if  it  appear  sppmndod. 

that  the  lunatic  is  of  sufficient  abili^,  the  justices  shall 

3rder  the  expences  to  be  paid  out  of  his  property,  aoootd- 

ng  to  the  17  Geo.II.  c  5.  (1) 

(1)  Ante,  414. 
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Appeal.  An  appeal  is  given  to  the  parish  where  the  hmatic  is  ad- 

judged to  be  last  settled,  suligect  to  the  same  regidatioiis  and 
restrictions  as  appeals  agtunst  other  orders  of  remoyal,  and 
the  clerk  of  the  peace  shall  be  made  respondent 

[By  56  Oeo.III.  c.l  17.  proTiaknos  are  made  ibr  reBMm^ 
to  any  lonatic  asylum,  and  detainnig  in  ca^odj  Aan^  wbj 
persons  who  become  lunatics,  after  convictioD,  or  during  the 
term  of  their  imprisonment  or  ebofiottncHt  itt  any  gaol, 
hulk,  &c.  while  under  sentence  of  transpdvtatioiu  (1)] 


48GeoJII.  Sect  28.    The  provisions  of  this  act  relating  to 

^^^*  shall  extend  to  all  ridings,  divisions,  cities,  tawos,  lifaflrtiflB, 

and  places  of  exclusive  jurisdiction,  and  the  provisioDs  re- 
lating to  parishes,  to  vills,  townships,  and  places  inaiDliaHi^ 
their  own  poor. 

Conmuttee  of  By  55  GeoJIL  c.46.  s.  1.,  whenever  a  lunatic  asyimn 
dr^t^df^ct-  ^^  he  erected  under  tiie  48  Geo.  III.  c.  96.9  the  jvslioes  of 
ed  annually,     the  ooun^  or  counties  annually,  at  the  MiehaelniBa  qoailer 

sessions,  or  at  annual  general  sessions,  may  elect  a  coo- 

mittee  of  visiting  justices  to  superintend  the  boHdiDg  ai^ 
Vacandes  how  management  of  such  asylum ;  and  in  cases  of  death  or  it- 
filled  up.         .signation,  a  mqority  of  justices  for  ihe  ooonty  or  coimtks 

in  sessions  assembled,  but  not  less  than  seven,  may  dect  & 

perscm  to  fill  such  vacancy. 

If  no  election,  Sect.  2.  If  the  justices  shall  neglect  to  make  sods 
•^^^tT^^to^  election,  the  committee  of  visiting  justices  shall  cootinoe  fc 
tiniie  to  act.     act  until  the  next  Michaelmas  quarter  sessions  or  auu^ 

general  session. 

'How  meetins  ^^^  ^'  Where  any  committee  n^lects  to  ac^onni  m 
.may  be  con-     meeting,  or  its  meeting  becomes  necessaiy  within  the  p^ 

nod  to  which  thdr  meeting  may  have  been  adjonmoi^  tk 
derk  of  such  committee  may  convene  a  new  meeting  t^ 

(1)  Qu.if  the  provisions  of  the  S7th  section  of  48GeoJII.  c  9e.  r^tssK 
Jo  the  mttntenance  of  lunatic  criminals  acquitted,  extends  abe  ^ 
these  cases. 
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circular  letter  to  each  member,  stathig  tlie  time  and  place 
.of  such  meeting,  ten  days  before  the  same  is  to  be  held. 

By  59Greo«IIL  Cil27.,  fat  making  fiirther  provision  Justices  to 
for  pauper  lunatics  in  England  chargeable  to  any  parish,  it  ^"be  bro^ht 
is  em^ctedy  that  upon  its  being  made  known  to  two  or  more  before  them, 
justices  of  the  peace  of  any  county  that  a  poor  person  charge^ 
able  to  any  parish  or  place  within  such  county  is  lunatic  or 
^insaoe^  or  a  mischievous  idiot,  such  justices  ^all,  by  an  order 
under  their  hands  and  s^als,  if  they  think  fit,  require  the 
overseers  of  the  said  parish  or  place  to  bring  the  said  poor 
person  before  them,  or  florae  other  justices  of  the  said  county, 
at  the  time  and  place  appointed  by  the  said  order,  and  shall 
call  to  their  assistance  a  medical  person  at  the  cha|*ge  of  the  To  call  In  ame- 
sakl  parish  or  place;  and  if  upon  view  and  examination  of  ^^  person*, 
the  said  pwx  person,  or  from  other  proo^  the  sidd  justices 
shall  be  satisfied  that  such  poor  person  is  lunatic,  Sec,  they 
shall^  by  an  order  under  their  hands  and  seals,  according 
to  the  form  given  in  the  schedule  (A),  cause  the  said  poor 
person  to  be  conveyed  to  some  lunatic  asylum,  where  such  May  order 

asylum  shall  have  been  established  under  the  48  Geo.  III.  ]^J^^?^ 
•'  ^         conyey^d  to 

c  96., ;  but  if  there  be  no  such  lunatic  asylum,  such  justices  ittylam,  or  li^ 
shall  then  direct  such  poor  person  to  be  conveyed  to  some  ^^^^  house, 
house  didy  licensed  for  the  recqition  of  insane  persons,  end 
the  Baid  two  justices,  or  any  other  two  acting  in  the  divi- 
sion of  the  said  conn^,  wherein  the  said  parish  or  place  is 
situated,  shall  from  time  to  time  make  order  oh  the  over- 
seers of  such  parish  or  place  for  the  payment  of  all  rea-  Expences. 
sonable  charges  of  conveying  such  poor  person  to  such 
asylum  or  house;  and  if  such  poor  person  shall  be  conveyed 
to  a  limattc  asjmm,  for  the  payment  of  such  weekly  sum  to 
the  treasmrer  of  such  asylum  as  shall  be  fit>m  time  to  thne 
fixed  upon  by  the  risiting  justices  of  such  asylum ;  or  if  ' 

conveyed  to  a  licensed  house,  for  the  payment  of  a  weekly 
or  mooitbly  sum  to  the  keeper  thereof,  for  the  maintenance, 
medicine,  dothing,  and  care  of  such  poor  person  as  such 
keeper  shall  be  wilUng  to  accept,  and  as  shall  iqppear  to  the 
said  justices  to  be  reasonable ;  and  the  said  overseers  of  the 
poor  ahaU  not  remove  such  poor  person  from  the  sakl  honse 
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vMboat  an  ord^'fiu*  that  purpose  made  bj  two  Jwtioestif 
die  peace  for  tiieooiMMgr»  after  due  enqoiry  into  tlie  eirco^ 
etanoes  of  Ihe  easier  unless  such  person  shall  have  been  dis- 
tharged  as  cured;  provided  that  the  overseers  of  sodi  paiidi 
turpboe  so  conveying  such  insane  person  to  such  asjinm  or 
iicensed  house,  shall  deliver  to  the  keeper  thereof  a  'cotifi- 
eate  ftom  the  medical  person  so  called  to  the  aQaktMsee-af 
the  justices  as  aforesaid,  whidi  c^rtifiGate  nhrhmctHflni^iTT 
son  is  hereby  required  to  g^ve  acoMrding  to  the  fimn  m 
sdiedule  (B)  annexed  to  this  act. 

^ensltyon  Sectd.  Overseers  cf  any  parisii  or  place  "mSftattfrn- 

^f"^^    glectbg  tor  seven  days  to  give  information  of  &e  sliiB 

^siftq  jafl*^     of  any  lunatic  person  being  chargeable,  to   some  justice 

^^tteoflonatic.of^e  peace  acting  for  the  division,  shall,  for  evefysncii 

"^  *"'  '  'ofibnce,  forfeit  a  sum  not  exceeding  lOLj  nor  less  tfass 

*40$.,  half  to  the  informer,  and  half  to  the  poor  of  die  ssid 

■parish,  to  be  recovered  by  distress  and  sale  by  warrsot 

under  the  bands  and  seals  of  any  two    justifies  c^  d» 

county* 

sGso JV.x.yi.      Lastly,  several  amendments  have  been  introduced  by  tbe 

5  Oeo.IV.  C.71*,  which  recites  all  the  above-mentioned  ac^ 

4Sect  1.     Unless  due  notice  be  given  of  the  meeting,  sad 

a  majority  of  the  justices  present  concur,  no  order  made  br 

.the  visiting  justices  shall.be  valid,  ^nd  the  powers  given  to 

.  the  visiting  justices  may  be  exercised  by  a  majority  of  sock 

„  ,^  ^.. ,, ,     .    visiting  justices  present  ^  any  meeting,  not  being  less  das 

'<•   •  %  ■  tnree* 

Noxniber  of  vi-  Sect  2.  The  number  of  visiting  justices  may  be  incrcased 
S?^7^^  notwithstanding  the.  terms  of  any  original  agreement  betweoi 
creased.  two  counties  which  Have  united,  or  between  the  justices  of 

any  county  and  the  subscribers  to  any  institution  £»-  tk 
care  of  lunatics,  who  have  united,  for  the  purpose  of  erectins 
a  lunatic  asylum,  due  r^ard  being  had  to  the  prtspoftioa 
of  visiting  justices  originally  agreed  upon»  and  soch  addi- 
tional visiting  justices  shall  be  appointed  in. the  ja«T*y 
ner  asvacancies  av&to  be  supplied  under  the  fonust 


Sdet  8.  Where  any  luimtifa  to  odnfined  by  orderTof  :}u»^  Jiudoes  im^ 
tices  who6d  settlement  cannot  be  asc^vtained^  any  twp  jns^  tmhrthe^ 
tices  acting  for  the  county  in  which  racfa  lonatic  asylum  is  mainteiuuiee 
sitaate^  may  examine  into  the  place  of  settlement  of  snch  ^  p^^by^thc 
lunatic^  and  may  on  satisfisustory  eyidence  adjudge  the  pjiace  place  where 
of  settlement,  and  may  make  an  order  on  the  onKseerfe  bim  se^^^ 
thereof  fer  the  payment  of  such  weekly  sum  as  has  been 
fixed  vpon  by  the  vniting  justices. 

Sect.4.  gives  an  appeal  to  the  next  quarter  sessions  of  AppeaL 
the  county  where  the  lunatic  asylum  is  situate,  i^inst  such 
ord^  and  gives  the  sessions  power  to  award  costs  on  the       , . ,.     ,, 
delermin^tion  of  such  appeaL 

•    •  •  •  --^ 

Sect  5.  If  overseers  do  not  pay  the  reasonable  charges  f^r  recovery 
of  the  conveyance,  and  the  weekly  sum  for  the  maintenance,  ordmd  to^^ 
&c^  of  any  lunatic,  pursuant  to  the  order  of  justices  made  by  paidbyvititiiia 
authority  of  the  48&59Geo.IIL(l),  within  twenty  days  after  J"**«*^ 
notice  of  such  order,  the  same  may  be  levied  by  distress 
and  sale  of  their  goods,  by  warrant  under  the  hands  and 
aeals  of  any  two  justices  of  the  respective  counties*. 


-    vj  .■^o> 


Sect.  V*. 


ty  relief  in  Goals. 


I    ■•    > 


^Y  14£liz.  C.5.  a  majority  of  justices  assemblied  at  ge*  IVovisionfor 
neral  quarter  sessions  may  tax  every  parish  within  the  |^![2[^."*"  ""^ 
county,  for  the  relief  of  prisoners  in  the  common  gaol,  so  that 
the  taxation  does  not  exceed  sixpence  or  eightpeiice  by  the    ,.  .  '' 

week  out  of  every  parish ;  and  the  churchwardens  shall 
levy  the  same  and  pay  it  to  the  high  constables,  and  the 
justices^  shall  appoint  certain  sufficient  persons  dweHing. 
near  the  gaols,  to  receive  it,  and  to  distribute  it  to  the  pii- 
sonensl 
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In  the  King's 
Bench. 


55  Geo.  III. 
cllJ. 


Prisoners  in 
gaols^not  being 
county  gaols, 
to  be  rcSered 
by  order  of 
justices. 


Where  a  debtor  is  entitled  to  Im  discharge  under 
the  ISth  section  of  32  Geo.  11.  c  28^  the  creditor  who 
insists  on  his  detention  shall  sign  an  agreement  to  psj 
weekly,  on  Monday,  a  sum  not  exceeding  2s.  ^d,  in  the 
discretion  of  the  court  before  which  he  shall  be  brought  vp 
to  be  discharged. 

Sect.14.  Where  more  creditors  than  one  charge  acj 
persons  in  execution,  and  desire  to  have  such  persons  de- 
tained in  prison,  each  creditor  shall  pay  weekly  not  ex- 
ceeding Is.  6d,  on  every  Monday,  as  the  court  shall  direct 

The  14th  section  of  43  Eliz.  c.  2.  imposed  a  tax  of  SOt 
on  every  county  yearly  for  the  relief  of  prisoners  in  tlie 
King's  Bench  and  Marshalsea.  (1) 

But  tlie  55  Geo.  I II.  c. II 3.,  reciting  that  this  proviskm 
is  very  insufficient,  and  that  no  relief  is  provided  for  poor 
prisoners  in  the  Fleet,  imposes  a  certain  sum,  which  k 
ascertidned  by  a  schedule  annexed  to  the  act,  to  be'paidbj 
the  treasurer  of  each  county  annually,  out  of  the  coootj 
rates,  for  the  relief  of  prisoners  in  these  three  prisons. 

52  Geo.  III.  C.160.  s.l.  reciting  that  great  distress  is  suf- 
fered by  poor  persons  confined  under  mesne  process  for  ddn 
in  such  gaols  as  are  not  county  gaols^  by  their  ncjt  reoeiYae 
any  allowance  whereon  to  subsist,  provides  that  any^^^ 
justice  acting  for  the  county,  riding,  or  diviskm  wfaeardn 
any  gaol  which  is  not  a  county  gaol  is  situated,  may  ordef 
the  overseers  of  the  parish,  township,  or  place  wherein  any 
such  gaol  shall  be  situated,  to  relieve  any  poor  person  wfe 
shall  be  so  confined  in  such  gacJ,  and  shall  be  unable  to 
support  himself,  and  who  shall  have  applied  for  rdkf  u* 
such  overseers  as  aforesaid. 


Not  to  exceed       Sect.  2.   The  sum  to  be  given  for  the  relief  of  any  saA 
Sot.™*  ^     P**^'  person  shall  not  exceed  sixpence  per  diem. 

(1)  This  relief  ieem»  to  have  been  buffident  in  tho^  ^Th  fo^  icct.i>^ 
provides  for  the  disposal  of  the  surplus. 
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Sects.    The  overseers,  &c.  to  whom  such  application  Pruonen majr 
for  relief  shall   be  made,  if   they  doubt  whether  such  ^^^^^ 
poor  person  is  settled  in  such  parish,  &c.  shall  cause  him  meat, 
or  h^r  to  be  examined  upon  oath   before  one  or  more 
justices,  touching  his  or  her  settlement,  and  such  justices 
shall  make  an  order  for  the  removal  of  such  poor  person  Order  of  re- 
to  his  last  legal  settlement,  and  suspend  the  execution  of  >noval  sus- 
such  order  during  the  time  of  such  person  being  so  con- 
finedy  which  suspension  shall  be  endorsed  on  the  said  order, 
and  signed  by  the  justices,  and  the  subsequent  permission 
to  execute  the  same  shall  be  also  endorsed  on  the  said 
order,  and  signed  by  the  justices,  or  by  any  other  two  jus- 
tices acting  for  the  same  county,  &c. 

Sect  4.  A  copy  of  the  order  of  removal,  and  of  suspend-  Order  of  r^ 
ing  the  execution  of  the  same,  shall  be  served  as  soon  as  >°o^  ^  ^ 
.may  be  upon  the  overseers  of  the  parish,  &c.  in  which  such  riah  officenT 
.poor  person  shall  be  adjudged  to  be  settled. 

Sect  5«    Although  such   poor   person    shall  not  have  Ezpencesof 
been   actually  removed,   any  justice  of  the  peace  shall  niaintcnance 
direct  the  overseers  ol  such  parish,  &c.  to  repay  to  the  by  tbe^u^sh 
overseers  of  the  parish,  &c.  wherein  such  gaol  shall  be  where  pauoer 
situated,  all  the  charges  proved  upon  oath  of  any  such  1^  seulaL 
overseers  to  have  been  incurred  in  relieving  such  pauper 
during  his  confinement,  and  the  suspension  of  such  order 
not  exceeding  6d.  per  diem;  and  on  default  of  payment  penalty  m  de- 
within   twenty-one  days   after   demand    thereof,  ahd  no  ^«ult  of  pay- 
notice  of  appeal  as  hereinafter  mentioned,  one  justice  by 
warrant  under  his  hand  and  seal  shall  cause  the  money  to 
be  levied  by  distress  and  sale  of  the  goods  and  chattels  of 
the  overseers  so  neglecting  to  pay  the  same,  and  also  costs 
not  exceeding  40$. ;  and  if  the  parish,  &c.  to  which  the  re* 
moval  is  ordered  to  be  made,  be  without  the  jurisdiction 
of  the  justice  bsuing  the  warrant,  then  such  warrant  shall 
be  transmitted  to  any  justice  having  jurisdiction,  who,  upon  If  above  five 
recent  thereof,  shall  indorse  the  same  for  execution;  pro-  ^"d^*lbe^'' 
vided  if  the  sum  so  ordered  to  be  paid  on  account  of  such  paid. 
costs  and  charges  exceed  5/.,  the  party  may  fq>peal  to  the  Appeal. 
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•netl  general  qttart^*idfedkin»'(br  tM  ^uitf,^^'  m'ivtiid 
MChgnri  is  stettated)  and  mth  cMrt,  ff^the  som'sd  awaidd 
be  too  muchy  may  strike  it  out  and  insert  any  dlh^,'«dd 
shall  direct  the  order  so  amended  to  be  carried  into  ae' 
cution.  * ' '" 

Appeal  agttDit  Sect  6.  The  overseers  of  the  parish,  &c*  wh^ellQ^ 
orte  of  r»-      pauper  shall  be  adjudged  to  be  setded,  nfajr  ^^p^  to  fte 

next  general  quarter  sessions  of  the  peace  ibr't&^'totintti 
&C.  in  which  such  gaol  is  situated,  holdeii  afifer  1fw«iif •<«£ 
^ys*frdm  tfie  service  of  the  copy  of  theonJer  of'lremo\^ 
!ahd  the  like  proceeding  shall  be  had  as  in'  dflt^dMoT 
appeals  against  orders'  of  removal ;  provided 'that;  9%^ 
is  no  appeal)  or  if  upon  appeal,  such  order  ^aH  becoo- 
firmed,  such  pauper  shall  be  setded  in  such  parish. 

m 

If^^is         Sect  7.    In  case  such  pauper  shall  be  fomid  not  \^  k 

not  setded  any.  0^{(1^  in  ally  parish,  &c.  any  one  justice  may  otiet^ 
where,  he  IB  to ,  «  .  •*     «         *       .      »  u/  ^-^  iw  ja. 

\je  relie?ed by  overseers  of  the  parish,  &c  wherem  the  gaol  issiram^ffi 

parish  where  ,^)^^h  such  pauper  shall  be  so  confined,  tOxcJfeve'^ 
^dl lA^poo"  person  with  a  sum  not  exceeding  Gd.  per  mai>Ai 
repaid  by  the  'the  poor^s  rate,  which  sum  shall  be  reimbursed  tb  soch 
county.  -  tJtj^eweers  "t)ut  of  the  county  rate  by  the  treasurer  at  fte  a- 

piration  of  the  confinement  of  such  pauper. 

Pmopers     '  '^  By  SSGwAIh  c.91.  any  four  of  the  oommissloiKi^  of 

,,vLi(^  exche^i   mutomB  tft  excise  in  England,  or  any  three  in  SMdM 

qii^.piwess.  ^niay  order  an  allowance  for  the  necessary  siOmsSteDee  <i 

'""^  ].  poor  prisoners  in  gaol,  under  any  exchequer  prbcos^ « 

'isommitment  in  execution,  by  any  commissioner  or  jn^dccs 

-of  the  peace,  or  under  any  writ  of  extent,'  or  suit  apoo 

ttend,  pursuant  to  orders  in  coundl,  of  a  sum  not  excetdii^ 

7id.9  and  not  less  than  4}^.  per  day,  out  i^any  mmiass  n 

hand. 


^F^A^dtfert"  '^  1:  iThe  19Car.II.  c.4.  for  the  relief  of  parsons  committri 
fe^lOTvor^iiL  ^^  ^^^f  oY  misdemesnors,  enacted  that  a  stock  of  maternk 
demesnors,  shoiiUi'  be  raised  out  of  the  county  rates,  and  thdt  tl^  f"^ 
to^be  set  to      goners  should' receive  the  profits  of  -their  labour. 


Xh^  SlG^IIL  cM.  s«l8.  extended*  Ais  'piWMiic»  j» 
i&vior  .of  all  oUi^  pri^wers,  "v^lio  ^Hld  be  incbied/iaiid 

Both  these  statutes  have  been  repealed  by  4G.IV*  c,6^ 

And  by-^wLlOm  of  that  act,  regulation  IS.  every  pri-  Proylsions  fof 
6oner  maintained  at  the  expence  of  any  county,  riding  m^^l^e^  at 
diyjbion,  ^ity,  town»  or  place^  shall  be  allowed  a  sufficient  expence  of  ' ' 
quantity  of  plaia  and  wholesome  food,  to  be  regulated  <^^^J- 
by.  the  justices  in  general  or  quarter  sessions  a.ssftmh^ed, 
r^^Ntd  beii^  had  (so  fiur  as  relates  to  convicted  prisoujess) 
to.tim  nature  of  the  labour  required  and  perforated  by 
^och  pr^oners. 

And  the  justices  may  order  for  such  prisoners,  of  every  Justices  may 
descriptioi^  as  are  not  able  to  work,  <Hr  beipg  aUe  easnot  ^'^^^f,;^!!^!!^ 
ptxxsore  employment  sufficient  to  maintain  themselves,  or  who  '*  ^  •.  -r. 
^i|y  fiQt  be  otherwise  provided  for,  such  allowance  of  JKiod  , ''\  /J, ; ' i^'^Jf 
fis  the;  said  justices  shail  from  time  to  time  think  neoesMoy.  "  v'  ^  ;(.<-rn') 
. Priaopers  under  the  care  of  the  surgeon  shall  be ^lpw^;!|/ , , , ^  -i,rT^ 
such  diet  as  he  may  direct;  and  care  shall  be  takei)  ttet  *  ^f^  •,:  Uuuyn 
all  piovisions  supplied  to  the  prisoners  be  of  proper  wfdght  ''<^"iK>i 

aod  quality. 

.   Cy^tbe  14tk  regulation  in  the  same.sectiott,  pris<^ers  Prispnmfoc 
<ivlio. shall  not  receive  any  allowance  ficom  thecwnlg^  wht^  fdm^^^y 
i,her  confin^  for  debt,  or  before  trial  for  any  supposed  proVMe^b^ 
crime  or  offence^  shall  be  allowed  to  procure  for  themselves,  f^^^^*"" 
aod  receive  at  proper  Jiours,  food,  beddings  clothings  and 
other  necessaries,  subject  to  such  restrictions  and  ea&amin- 
atioB,  to  be  prescribed  by  regulations  to  be  made  a^  the  aet 
directs. 

By  the  1 5th  regulation,  no  prisoner  confmed  under  sen-  Under  sen- 
tence of  a  court,,  or  upon  conviction  before  a  justice,  shall  *«nc^?f  ^^^"^ 
receive  any  food,  dothing,  or  necessaries,  other  than  the  SST^^!  i 
4^aol  allow^ce,  except  under  such  regulations  as  the- jus-  oMii.r.t 

t  ices  in  general  or  quarter  siessiops .  thiiJc  expedient*  '   !i  ! .. 


4Stf  QfrelUiUng  Pentmi  in  Goobi 

Sect  S8.  <*  WheiMS  penooft  ccmvicM  of  ofifeftces  aie  fre- 
quently sentenced  to  imprieoninenty  without  being  sentenced 
to  hard  labour,"  two  or  more  visiting  justices  may.  oordo  sgd 
persons,  except  those  who  maintain  themselves,  to  be  set  to 
some  work  not  severe ;  and  no  such  priaoner,  who  shall  be  of 
Thofe  able  to    abihty  to  earn,  and  who  shall  have  the  means  of  eamii^  or 
CTce  not  to  be  ^^^^^^  providing  for  his  own  subsistenGe,fihall  have  any 
supported.        daim  to  be  supported  at  the  expence  of  the  eoiuiQr,  ndii^  or 

division,  or  by  the  sheriff  or  keeper  of  the  prison  j  provided 
that  when  such  ability  shall  cease,  by  reason  of  sickBes^ 
infirmity,  the  want  df  suflScient  work,  or  olberwisef  everr 
such  person  shall,  during  such  inability,  receive  such  pro* 
vision  and  support  as  shall  be  directed  for  other  coBvidfid 
prisoners  in  the  same  prison, 

Pnsonmior        Application  for  a  mandamus  to  justices,  commandke 

trial,  able  but     -      ^'^  ,       .  -j        .  i  — -— «— ^ 

unwilling  to  them  to  take  into  con^deraUon  that  several  prisoners 
^ork,uenot  «x>mmitted  for  trial  had  been  compelled  to  work  upon 
have  bread       ^^  tread-mill  against  their  incUnation%  and  to  rectil^  thk 

and  water  pro-  abuse« 
vided  for  tnem 
by  the  public* 

The  sessions  had  made  an  order  that  the  tread-miQ 

should  be  applicable  both  as  hard  labour,  for  such  pii- 

soners  as  might  be  sentenced  thereto,  as  for  the  en^of- 

ment  of  other  prisoners ;  and  also  that  prisoners  conunitt^d 

for  trial  who  were  able  to  work,  and  had  the  means  of  em- 

ployment  offered  them,  by  which  they  might  earn  tbar 

support,  but  who  should  obstinately  refuse  to  work,,  should 

be  allowed  bread  and  water  only. 

It  was  argued,  that  the  effect  of  this  order  of  sessions  was 
in  dkect  contravention  to  the  4  6eo.IV.  c.64*.^  for  it  was  io 
effect  to  compel  the  untried  prisoners  to  work  against  thor 
wills ;  for  if  they  do  not  work  at  the  employment  prescribed, 
^  they  will  have  no  other  allowance  than  bread  and  wateT;^ 
which  it  was  said  was  not  plain  and  wholesome  food  withffl 
the  meaning  of  the  10th  section. 

Abbott  C.  J.     How  are  we  to  judge  what  is  plain  and 

wholesome  food;  that  is  matter  upon  which  the  justke^ 

14 
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are  exclusively  t6  decide.  Before  tte  kte  statute  4  Geo.  IV. 
c.64<.,  prisoners  who  were  able  and  unwilling  to  work»  weve 
not  entitled  to  be  maintained  at  the  public  expencei  and  it 
is  not  contended  that  that  statute  casts  such  a  burthen  on 
the  public.  There  being  no  provision  in  any  act  of  parfia^' 
ment  to  compel  the  county  to  provide  food  for  those  who 
are  able  but  unwilling  to  work,  we  cannot  grant  a  man- 
damus to  compel  the  justices  to  order  any  species  of  food  to 
be  pronded  for  such  prisoners.  The  legislature  appears 
to  have  vested  in  the  county  magistrates  a  discretion  as  to 
the  management  and  diet  of  the  prisoners. 

Bayley  J.  The  justices  have  already  done  more  than 
the  law  required  diem  to  do,  by  ordermg  such  persons  as 
are  able  but  unwilling  to  work  bread  and  water. 

Per  Best,  J.  It  is  not  for  us  to  decide  whether  bread  and 
water  be  or  be  not  sufficient ;  the  quantity  and  quality  of 
the  food  being  left  to  the  discretion  of  the  magistrates. 
The  ISth  regulation  enables  the  justices  to  order  for  such 
prisoners  of  every  description  as  are  not  able  to  work^  or 
being  able,  cannot  procure  employment  sufficient  to  sustain 
themselves  by  their  industry,  or  who  may  not  otherwise  be 
provided  for,  such  allowance  of  food  as  they  shall  think 
necessary,  for  the  support  of  health;  the  37th  section  enables 
the  magistrates  to  employ  prisoners  committed  for  trial  with 
their  consent;  (1)  this  section  prevents  them  from  forcing 
such  prisoners  to  work  against  their  will,  but  it  does  not 
oblige  them  to  find  food  for  such  as  are  able,  and  will  not 
work.     Rule  reiused.  (2) 

But  now  by  5G.IV.  c.85.  s.l7.  prisoners  shall  be  al- 
lowed food  sufficient  for  their  health,  without  being  obliged 
to  work. 


(l)  This  coDflent  shall  be  freely  given,  and  not  extorted  by  depri- 
vadon,  or  threats  of  deprivation  of  any  gaol  allowance.  See  sect.  10. 
5 Geo. IV.  c.85. 

{'2)  Rex  V,  Justice  of  North  Riding  of  Yorkshire,  S  B.  &  C.  i^SS. 
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And  by  «ect  36.  no  prisoner  btfore-cfHivicHoii  slnfl  be 
employed  on  the  tread«#lieeL 

Pi^MK  db-        Sect22.  the  yidtinir  histices  maEv  send  discha^sed  pri- 

MtJM-jiflJ  to  btt  o  J        .  J  or 

nMcdhomt      9<>ners  to  their  settlements  by  passes,  which  shftU  ciaite  the 

names  of  places  through  which  the  person  shall  travel,  asd 
the  time  to  which  the  pass  is  limited ;  the  allowance  sbaHle 
three  hal^ence  per  mile,  and  for  children  a  pennjc,  vhidi 
by  sect.  24.  shall  be  paid  by  the  overseers  of  ihe  difierest 
places  prescribed  in  the  route,  for  which  they  shaQ  take  a 
receipt^  and  indorse  on  the  pass  the  sum  paid. 

Sect.  25.  the  treasurer  of  the  county  shall  lepq^  sod 
sum  to  the  overseer  on  the  production  of  the  jnoQBJpt 


'■J  />.•. 


Sect.  VI. 

(y  reliedng  Militia .  MetCs  Families. 

^  6.  'Relief  under  this  head  is  r^ulated  by  ^SOealE 
c47.  51  Geo.  III.  c20.  s.20. ;  53  Geo.  III.  c  t\:  sJiaj 
49Geo.III.c86.;  49Geo.IIL  c.90.;  5lGeo.IILcJ18.a 

The  43  Geo.  III.  c.47.  repeals  the  33Greo.  HI.  &&, 
34  Geo.  III.  c  47.,.  35  Geo.  III.  c.  8 1 .,  36  Geo.  III.  c  1 1* 
except  as  to  provisions  for  the  repayment  of  any  sums  ad- 
vanced under  the  sud  acts;  or  to  die  allowing,  accatui&? 
for,  or  recovering  such  sums ;  or  to  any  fines  and  pens)- 
ties  relating  thereto. 

iV^ljr  Allow*     'Sect 2.  The  overseers  of  any  parish,  &c  w*here  we  &- 

ance  for  rami-    jjiJIy  of  auv  non-commissioned  officer,  drummer,  hiillotted 

of  mibtia.     :.'•*'  "^^  ,  *'»  ^inv     i 

man,  substitute,  hired  m^n,  or  volunteer,  embodiep  acd 

called  into  service,  shall  be  left  chargeable,  shall, '4)y6rd€r 
I     -f  oPf  ft  justice*  pay  out  of  thc|  poor's  rate  to  such  fiiinify  * 


*°.i?&Mfe.!^f  iS^^  „ 


[6^  by  61 6eo.III.CfSa  grSO,  no  aUowances  shall  be  Limited  to 
made  to  the  &iiiilies  of  any  but  those  who  ai«  balloted.]       b^otedmeiK 

Sectr  3.  The  justices  at  Michaehnas  quarter :  sessions  Juitioe^to  i»^ 
ahall  reffulate  such  aUowance.  8w^"*®  sUow- 

Sect.  4.  The  allowance  shall  only  be  paid  during  the  Allowance  to 

time  the  person  shall  actually  serve ;  it  shall  not  where  the  ^  P^  daring 
''  ^  '  semce  only ; 


wife  £ollows  the  regiment,  or  departs  from  home,  without  a  not 
certificate  of  some  neighbouring  justice,  or  the  overseers,  ^^^9"^  the 
for  the  purpose  therein  specified.  "*°*^*- 

[By  53  Greo.  III.  c.81.  s.l.,  but  such  family  shall,  when  After  return 
such  wife  shall  return  home,  be  entitled  to  receive  such  ^^^^ 
relief  as  otherwise  thqr  would  have  been  entitled  to.] 

Sect.  5.  No  allowance  shall  be  made  to  the  family  of  a  No  allowance 
substitute,  hired  man,  or  volunteer,  who,  at  the  time  of  en-  *?  •ulw^tutc, 

,  occ.  giving 

rolment,  fidsely  represented  that  he  had  no  wife  or  family ;  false  account 

>r  having  more  children,  that  he  had  but  one ;  but  a  justice  ^  ^  femily. 

nay  order  an  allowance  to .  the  wife  and  one  child,  if  the 

3arty  undertake  to  provide  for  the  others. 

Sedi^G.  Nor  shall  allowance  be  paid  to  the  fiunily  of  any  Nor  to  ftmily 
ion-commissioned  officer  or  drummer  reduced  to  the  ranks  ^^.  "^'j!]??"?!^ 
x>T  misconduct,  such  misconduct  being  certified,  as  the  act  cer,  ftc.  le- 
lirects,  to  the  treasurer  of  the  county  in  Ae  militia  of  which  duoed. 
such  person  shall  serve,  and  by  such  treasurer  to  the  over- 
seers where  die  &mily  dwell,  and  such  fisunily  shall  then  be 
relieved  as  casual  poor. 

Sect?.  No  allowance  shall  be  paid  to  the  %nily  of  ai^  ManTingwith- 
aired  man,  volunteer,  or  substitute,  who  shall  marry  .during  ^*  ccw^ent. 
he  time  of  actual  service  without  the  consent  of  the  com- 
nanding  officer  under  hand. 

Sect  8.  No  families  shall  by  receiving  such  allowances  FWnilieire- 
»e    liable  to  be  sent  to  any  workhouse,  or  be  removable,  ^®^ff  **'* 
Lor  shall  the  persons  to  whose  families  such  allowanced  aire  workhouie. 
^3,i<I,   be  deprived  thereby  of  their  settlements  elsewhere, 
>r   of  their  right  of  voting  for  members  'brpairllffiE&diitf '  ^  *' 
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SumilMwto        Saeb9.  The  «tttn8  advaaeed  to  tbe  fiunOitt  of  tioD-eom- 

S<S£i''     nu»8k-»d<,fficeKcrdr««me«.d«iUbe«p«dloAea* 

seen  by  the  treasurer  out  of  the  county  stock;  and  if  i 
family  is  relieved  in  any  other  county  dian  that  fiir  wiudi 
the  party  is  serving,  the  treasoxer  transmitting  aa  aooons 
signed  by  a  justice,  shall  by  sect  16.  be  repaid  by  the  trei- 
surer  of  the  county  for  which  the  person  serves;  or  if « 
famOy  of  a  private  man  is  relieved  in  a  parish  otfao'  duo 
by  that  for  which  he  serves,  such  sums  shall  be  rdmbnrsed 
as  hereinafter  mentioned.  (1) 

What  proper-  Sect«10,  Any  place  not  contributing  to  the  ooniitjnte 
^  plM  n^  shall  pay  towards  the  relief  of  the  &milies  of  nooHxnmnis- 
contnbutingto  sioned  officers  and  drummers,  such  proportion  as  the  nuD- 
counQr  rates,     y^^  of  men  to  be  raised  by  such  place  bears  to  those  to  be 

raised  by  such  couuty. 

TVeasQrert  to  Sect  1 1.  The  treasurers  of  such  counties  and  places  duO 
W»  ^*  demand,  and  receive,  and  pay  such  sums* 

IMspatMhow  Sect  12.  The  lord  lieutenant,  or  his  dainty  lieataunU. 
'^cd.  of  the  county  at  large,  shall  setde  any  dispute  respectiiig  sock 

proportions,  and  for  this  purpose  may  call  for  and  insp^ 

the  treasurer's  accounts. 


a"^iS  a*  Sect  IS.  provides,  that  in  places  not  contributing  to  tke 

treenirar.        .county  rates  where  no  treasurer  exists,  the  justices  of  soci 

places,  or  the  justices  of  the  county  in  general  quarter 
sessions,  shall  appoint  a  treasurer^  and  shall  assess  tod 
cause  to  be  paid  out  of  the  poor's  rate,  such  sums  as  are 
necessary  for  the  purpoaes  of  this  act,  and  such  UMBkt 
shall  recelre  and  pay  the  same. 

Parish  sup-  Sectl4.  The  justices  ordering  relief  to  the  ba^S^ 

to l^rep^ Iw  *^y  private  man  by  any  Sther  parish  than  that  for  whii 
thepanshfiar  auch  private  man  serves,  shall  certify  the  same  under  haiA 
'S^i^    Aid  dfTBot  the  parish  for  which  the  party  serves  to 

any  sums  so  advanced. 


(1)  i9act  IS.  ft  17.  post,  p.  451. 
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And  by  sect.  15.  where  the  two  parishes  are  in  diiflferent  Wlwctwo^ 
counties,  and  the  distance  of  the  two  places  is  great,  the  different  oou^ 
overseers  making  the  advance  shall  be  repaid  by  the  trea^  ties, 
surer  of  the  county,  who  shall  by  sect.  16.  on  delivering  an  How  onetirea- 
account  signed  by  one  or  more  justices  of  the  county,  where  repaid  by 
the  family  dwells,  be  repaid  by  the  treasurer  of  that  county  another, 
for  which  the  party  is  serving. 

.  Sect.  17.    The  treasurer  who  repays  any  treasurer  <^f^^^^ 
anodier  comity  shall  deliver  the  account  to  the  justices  at  amount^andto 
quarter  sessions,  who  shall  allow  it^  and  forthwith  make  makeoHeron 
order  upon  the  overseers  of  the  respective  parishes  for       v^^ 
which  Boch  private  man  shall  serve,  to  repay  such  sums  to 
the  treasurer  out  of  the  poor's  rate  within  fourteen  days. 

How  aUoW" 
Sect  18,  relates  to  the  payment  of  allowances  in  Exeter,  anoes  lobefe- 
paiclinEzetery 
Sect  19.  relates  to  Bristol.  Bristol, 

Sect  20.  relates  to  Plymouth.  Plymouth. 

Sect  21.  The  aoeonnts  of  all  allowances  under  diis  act  Accounts  of 
in  req>eot  of  whidi  any  reimbursement  is  directed,  shdl  be  ^hen  to  be 
made  up  at  the  end  of  every  successive  six  months,  or  m><le  and 
shorter  period,  from  the  time  of  the  first  payment  therebl^  "^ 
and  shall  be  signed  by  the  justices  granting  certificates  for 
such  reimbursement,  or  some  other  justice,  within  one  month 
after  the  accounts  shall  so  be  made  up ;  and  the  ihoney  shall  Money  when 
be  demanded  of  the  overseers  or  treasurers  Ifaible  to  re-  ^ 
imburse  the  same  so  soon  as  can  be  done,  and  no  such  sum 
shall  be  demandable,  nnless  certified  within  one  month, 
and  delivered  within  three  monlihs  after  such  certifying  to 
the  overseer  or  treasurer  by  whom  the  same  is  to  be  paid. 

[By  5SOeo.IIL  C.81.  S.10.,  where  any  acconnt  is  tratis- 
mitted  by  one  treasurer  to  another,  duly  certified,  and  no 
objectkm  be  made  thereto  wtthin  thirteen  months,  the 
money  shall  be  paid  within  two  months  aftefwaids,  isider 
the  penalty  of  50/.] 


Sect22.  authorizes  the  overseers  of  the  parish  for  wUoh  Pnidi  may 
a  person  serves,  or  where  his  fiunily  resides,  in  case  he  StStateT  "  ^ 
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has  a  wife^  aad  moie  than  thvee  children  chaignble,*  to 
proTide  a  substitute  for  such  person^  who  shall  beduchaipd 
between  the  Ist  of  November  and  S5th  of  March,  and  «t 
no  other  lime;  the  pay  of  the  substitute  shall  comiiMifle 
after  sudi  discharge. 

Fsymttto  to  Sect  £8.  All  payments  made  by  overseers  in  pursoaoce 
^g^^gf^^gg^  ^  oS  any  order  or  certificate  of  any  justice  under  this  ad, 
aooounts.         shall  be  allowed,  and  passed  in  thdr  accounts  as  odierexr 

pences  on  account  of  the  militia  act ;  and  in  defiuilt  d 

payment,  such  overseer,  being  convicted  thereof  shall  ia^ 

P**^^-  feit  5/^  to  be  levied  by  distress  and  sale  under  wanaot  d 

a  justice^  one  half  to  the  informer,  the  other  to  the  poor  of 
the  parish,  to  which  the  sum  oug^  to  have  been.paid. 


Act  tocstcnd        Sect24«  the  provisions  of  this  act  reladng  to  allowaooes 
viUi^  g^       and  reimbursements  shall  extend,  to  all  hamlets,  vills,  and 

places  having  separate  overseers  of  the  poor,  and  to  ail 
places  united  for  the  purposes  of  balloting  for  militia  ma; 
and  where  parishes  are  united,  or  a  parish  contains  any 
townships  maintaining  thdr  poor  8q>aratelyy  die  jostioes 
shaU  ascertain,  as  therein  directed,  the  proportion  to  be  oob- 
tributed  by  such  townships  or  united  piuishes  to  the  r^d 
the  family  of  the  person  who  serves  for  sudi  united  ]» 
rishes* 


to        Sect.85«  The  adjutant,  or  seijeant-major,  shall,  witkie 
|**^^J*~^  seven  days  of  the  24th  day  of  every  month  during  the  tem 

motioiii,  £.  the  militia  is  embodied  and  in  aerial  service,  retun  >  ^ 
^^Mdm  o£  of  promotions,  deadis,  and  desertions  of  private  men  servffljl 
couatiea*        .  for  the  subdivisions  of  the  county,  to  the  derks  tbsnci 

and  the  derks  shall,  w}thin  fourteen  days,  transmit  suck 
returns  to  the  overseers  of  the  respective  paiishei^  &c*  ^ 
which  such  private  man  shall  serve. 

ApfMBl.  SeetM.  gives  an  appeal  against  an  order  cSfmjwaid 

money  to  the  next  quarter  seasions. 

RecompeDce  Sect  27*  Quarter  sessbns  may  order  recompaioe  to  tk 
toUcBfunn.  .  treasurer  of  any  county  for  extraotdinarf  troride  teif 

diis  act 


(^relieoing  AmUta  Mek's  Ibmttfs.  4SS' 

The  40  Gteo.If  I.  d  86.,  r^^aKng  43  Cted.  If  I.  C.  1 42^  aiirf  Ireland. 
4.4  Geo.  III.  c.  S4.,  provides  fw  the  relief  of  the  farmlies  of 
milida  in  Ireland. 

The49Geo.IIL  c.90.,  repeaUng  43Geo.tIL  c.89.  except  Scotland, 
lections  21.  and  22.,  provides  for  the  relief  of  the  wives  and 
amlh'es  ofmOitia  men  in  Scotland.  >] 

The  is  I  Geo.  III.  c  1 1 8.  authorising  the  interchange  of  the 
lilitia  of  Great  Briton  and  Ireland,  extends  by  sect.  5.  the 
irovisioiis  tf  43  Geo.  III.  c  47.,  and  49  Geo.lll.  chapters  86. 
Jid  90.,  for  the  families  of  balloted  men,  to  the  families  of 
arsons  balloted  and  serving  in  the  militias  of  England,' 
reland,  and  Scotland,  under  this  or  any  future  act. 

'        f 

The  following  coses  have  been  decided  on  the  1 9  Geo.  III. 

72.,  and  34  Geo.  III.  c.  47.,  which  are  now  repealed ;  but  as 

ey  would  be  authorities  in  similar  cases  which  may  arise  ^ 

I  43  Geo.  III.  c.47.,  which  is  made  in  pari  matn-ia^  it  has 

?en  deemed  advisable  to  retain  them. 

The  (defendants  were  indicted  for  not  obeying  an  order, Under 

a  justice  of  peace,  made  under  the  19Geo.III.  c.72.,  idGeo.III.an 

•        1:     J  r    J     .  r  c.   T  u      •     ai     .'       "ordertomain- 

-ectmg  the  detendants,  overseers  01  bt.  John,  m  tiie  town  tain  the  family 

J  county  of  Bedford,  to  reimburse  a  sum  of  money  ad-  ?f  a  substitute 
\ceA  by  the  overseers  of  the  parish  of  Meppershal],  {n  ^<^^h^a 
I  same  county,  to  the  family  of  a  substitute  in  the  militia  the  parish 'fMi 
tlie  floid  county,  fo^  an  inteibitant  of  tbe«parish  of  St.  (served,  tiore«>- 
\\n ;  oud  which  family,  at  the  date  of  tlie  order,  dwelt  in  irobme  Ats 
:  parish  df  MeppershaU.     The  defendants  being  found  ij^SSS 
Ity,  ti'WBS  maved  in  arrest  of  judgment^  Ist,  That,  thc^.^by  the  same 
ietmei^  did  n^t  set  out  any  order  of  mainteiiaiice  P«»-  /|he^i^ time. 
LIS  to  the  order  of  reimbursement^  virithout  which  &rsi  ^n  indictment 
er  there  could  be  no  legal  foundation  for  the  last  orden  J^eSS^ 
Tlttit  .^e- order  waff  retr<»pefal»r^  being  Air  the  .pay-  reimburse*^ 
It  of  a  sum  supposed  to  havt  oooiinreduadfiratt  order  »|J^®jj|*^|f!f 
naintenance  made  long  before ;  whereas  the  act  directs,  in  general 
-  tHe  order  shall  l>e  made  at  die  same  time  with  the  tenns,  to  the   . 

k    -  .  1    I       •.  !•  order  oi  nun-  1 

3r  6f  r^M<  br  maintenim«t ;  toxA  tbat.itiva^  for  a  gross  tenanc'e. ' 
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iM  qfrelievi^  MiUlia  Merit  tbmUe$. 

^m  for  eigh^'^hrdg  irodEst  iiadas  inhabitwiti  any  diwp 
in  thait  lAftMV  tWy  ^Uglit  lH)t  to  iM  w  changed.    Sd^Tbit 
it  did  not  appear  upon  the  &oe  of  the  indirtifnt,  diiitk 
militiarman,  for  whom  the  sobstitate  served,  was  baUoted, 
or  that  dw  substitute  was  sivom  or  enrolledT    hoadVmsr 
AM ;—  **  la  indictnientSy  the  crime  with  which  the  de- 
fendant is  chai^^  must  appear  witli  a  sompakns  €a<- 
tainty :  and  here  it  is  disobedience  to  the  order  of  a  jastice. 
Nmt  it  must  appear  upon  the  fiu»  of  the  tndidnwnt  (b 
this  was  a  i^l  oidw;  for  if  it  was  not  ac^  diaobedicBce 
b  no  crime.     Then  this  is  an  order  of  teodbiuseDati 
which  presupposes  an  order  of  maintsnaoce.      Such  oider 
Deoessarilj  must  be ;  &rtf  die  overMors  had  made  the  de- 
bursement  of  their  own  accorc^  and  without  an  order  b 
that  purpose,  they  could  not  legally  be  reimbursed.   Sad 
voiantary  payment  would  not  have  entitled  them  to  redtis 
the  sum  advanced,  because  they  are  not  authorised  tojo^ 
of  carcumstance^.     Had  the  justice  cX  peace  recited  tix 
order  of  maintenance,  it  is  admitted,  the  indiotaenl  wouIj) 
have  been  good  ;  had  he  even  in  general  terms  referred  &) 
it,  the  court  might  perhaps  have  presumed  sudi  an  ork 
pro|ier\y  made.    Hiere  would  then  have  been  some  cdffs 
of  authority  for  the  jurisdiction  exercised ;  but  so  &r  to 
having  tecited  it,  he  has  not  made  the  sl^;fatest  reiercoof 
to  it     The  indictment,  therefore^  cannot  be  suf^NTtei 
Besides  the  order  of  reimbursement  is  not  at  all  ccmneco^ 
with  the  order  of  maintenance^  though  the  act  requires 
they  shoidd  both  be  made  by  the  same  justice  at  the  saaK 
time,  U€.  that  whatever  shall  be  paid  shall  be  reimbarsei!; 
but  this  is  at  the  distance  of  a  year,  and  for  a  gross  sob^ 
The  judgment  was  arrested.  (I) 

The  order  of  In  a  subsequent  cas^  which  was  upon  f^ipeal  from  is 
SSr^^rte-  ^^^  ^  sessions,  where  the  order  to  reimburse  was  msk 
meat  must  be  four  years  after  Uie  order  of  maintenance,  it  was  heldi  tto 
lime  ^ike.  ^  ^^  ^^  parliament  directs  in  positive  terms,  that  Ac  wte 
and  at  the  for  reimbursement  shall  be  made  by  the  same  justice,  fi^ 
tarns  tune.       ^  ^  g^^g  ^m^  ^  ^^  order  for  maintenance.    Tfeff 


fi)  Rex ^.IH^teaad Sling, CM.  1S5. 
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seewalso  good  reason  for  requiring  thai  fo  be  idoofii  as  tlie 
JnftaWtohB  of  ^  piu-isji  wpt  a  fluietufttiag  body^  «ad  k  would 
b^  myitft  ih«it  ooe  «et  of  peiBonS)  al;  a  ^eat  distance  of 
tine^  ^Quld  be  4»Ue4  upoa  to  diadbajqge  burdens  vhkii 
vai^  iffDurped  before  Ibqr  became  inhabitants.  An  ocder 
of  sesaionis,  iherefiNi^  quaabiffig  the  onder  of  reinibiUBemeiity 
aflddieooiiviotioft  fcimd^ad  theiieiipon>  yaaoopfirmad,  (1) 

Ja  the  foregoing  casei  the  defendant,  who  was  an  over-  An  appeal  iSes 
seer  of  the  parish  on  whom  the  order  of  nambursement  ^^"^^  ^  ^^' 

*^  der  to  reiin- 

waa  giade^  had  been  eonvieted  in  a  penalty  of  Si.  under  bune,  under 
34pGeo.III.  c.i7*  a.S^  and  afterwards  appealed  to  the  neaot  34Geo.III, 
aeisioos  against  the  order  and  conviction.  One  cf  the 
<]V«attons  made  by  the  sessions  was,  Whether  an  appeal 
eaiild  be  maintained  by  die  ^ipellants  against  the  order  of 
leimbumement,  notice  being  given  thereof  subsequent  to  die 
eoofiction?  The  court,  by  affirmkig  their  order  made 
vpoa  the  a^eal»  decided  that  the  appeal  was  property 
hixH^t<8) 

It  seema,  likewise^  that  the  parish  to  which  the  principal  The  parinh  of 
imlitu^nan  belong  is  liaUe  to  reimburse  that  of  the  sub-  i,^boTnd¥ 
^tttte  the  ^xpenee  of  maintaining  his  family,  althaugh  die  reimburse  that 
subfititttte  Jwlmone  than  one  child  when  enrolled  (8),  or  jJtJ^^Sl'o^^ 
had  neither  been  af^oved  nor  enrolled,  provided  he  is  he  has  more 
sworn  »  and  actuaUy  «rT«s.<*)  ^^ZS. 

"  One  Spry,  of  the  parish  of  Barnstaple,  who  waa  drawn 
by  ballot  to  serve  in  &e  militia,  procured  one  Eastman,  of 
Monkleigh  parish,  to  serve  for  him  as  his  substitute ;  when 
Eastman  appeared  before  the  deputy-lieutenant,  in  oirder 
to  be  approved,  he  rqpresented  himself  as  a  single  man ;  it 
turned  out  in  the  sequel  that  be  was  married,  and  had 
several  children.  Eastman  being  approved  and  s^om  in, 
went  out  into  actual  service ;  certain  expeooes  were  in- 


(1)  Rex  V.Ledbury,  7  Term  Rep.  55a. 

(2)  Ibid.  7T«rmRep.558. 

(5)  Rex  V,  Willis,  6  Term  Rep.  179- 
(4)  Rax  V.  Ledbury,  supra,  (1). 
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And  it  seems 
Hable  where 
the  substitute 
is  sworn  and 
serves,  al- 
though neither 
approved  nor 
enrolled. 


cuired  in  maintaining  his  family  (1);  and  the  question  is, 
Whether  that  burden  ought  to  be  borne  by  Monkletg^, 
that  has  nothing  to  do  with  the  principal  militiar-msn,  or  bj 
the  parish  of  Barnstaple,  for  which  the  substitute  serred? 
It  seems  to  me,  that  the  construction  put  on  the  firtf 
statute  26Geo.III.  by  the  prosecutor^s  counsel;  namdy,  that 
the  words  conunented  upon  are  merely  directory,  is  thetne 
one.  The  deputy«lieutenants  ought  to  make  every  inqnii} 
before  they  approve  of  a  substitute ;  if  he  have  more  thin 
one  child,  he  ought  to  be  rejected ;  but  if  the  depu^-Ueo- 
tenants  do  take  him,  then  he  becomes  a  l^al  substitute,  and 
the  parish  for  which  the  principal  serves  must  bear  die  a* 
pence  of  maintaining  bis  &mily.  The  tendency  of  the 
defendfmt's  argument  is,  to  show  that  the  whole  is  a  nnllitj; 
but  the  consequence  of  that  must  be,  that  a  whde  regimcot 
must  be  disbanded,  even  in  the  fiice  of  an  enemy,  if  t 
should  be  discovered  that  it  is  composed  of  substkotes,  eack 
person  having  more  than  one  child.  Besides,  thevonfe 
of  the  second  act  of  parliament  (2)  are  general ;  and  one  of 
the  clauses  mentions  the  word  famiUf.  As  therefore  the 
substitute  was  approved  and  sworn  in,  and  actuall;  did 
serve  in  the  militia,  I  think  that  the  whole  of  the  acts  i 
parliament  attached  on  liim  in  that  situation,  and,  oons^ 
quently,  that  the  parish  of  Barnstaple,  for  whidi  the  prin- 
cipal was  drawn,  are  liable  to  reimburse  the  other  parish 
the  expences  of  maintaining  the  &mily  of  tlie  substhuCe;  i 
contrary  determination  would  not  only  be  against  the  in- 
tention of  the  legislature,  but  productive  of  the  most  dan- 
gerous consequences  to  the  whole  body  of  the  roiIilia.''(S) 

And  in  Rex  v.  Ledbury,  Lord  Kenyon  obsenres,  ^  I' 
the  objection  had  only  been  that  the  substitute  was  not 
approved  or  enrolled^  proliably  I  should  have  thoogb^ 
(though  it  is  not  necessary  to  decide  that  point)  that  lipoid 
the  principle  of  our  'determination,  in  Rex  v.  Willis,  that 
provision  in  the  statute  was  only  directory,  and  that  if  tk 

(1)  The  facts  were  found  by  a  special  verdict. 

(S)  33Geo.III.  C.8.  8.3. 

(»)  Per  Lord  Kenyon  C.  J.,  Rex  ©.  Willis,  €  Term  Bep.  1 79. 
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subsUluie  were  sworn  and  actually  served,  he  was  entitled 
to  all  the  benefits  of  the  act."  (1) 


Sect.  VII. 
(^maintaining  casual  Poor.  (2) 

Where  a  poor  person,  not  settled  in  a  parish,  becomes  Parish  bound 
chargeable,  from  accident,  sadden  calamity,  or  any  other  ^^^^^p 
circumstance,  he  falls  within  the  description  of  casual  poor,  while  residing 
and  the  parish  in  which  he  is  detained  becomes  bound  to.  reSaburM  ^  ^ 


relieve  and  take  care  of  him.  (S)     This  obligation  is  so  parishioner 

strong,  that  if  a  parishioner,  not  being  a  parish  officer^  ""^  *!*«"• 

takes  care  of  one  rendered  poor  and  impotent  fix>m  sadden 

accident,  as  by  the  fracture  of  a  limb,  he  may  recover 

against  the  parish  officers  the  sum  expended  for  his  cure 

and  support,  upon  an  implied  promise  arising  from  this 

their  duty.  (4)     But  the  parish  cannot  recover,  as  iipoii  an  And  cannot 

implied  promise,  the  sum  which  they  have  expended  for  recover  what 

his  relief  from  the  place  in  which  he  is  settled  (5),  although  ffom  his  place 

they  give  notice  to  the  officers  of  the  parish  where  the  of  settlement. 

pauper  is  settled  pending  his  illness.  (6) 

Neither  have  they  a  remedy  against  the  master  of  a  ser-  Nor  from  the 
vant  who  becomes  suddenly  disabled  by  misfortune;  for  Kf^^jlu"^ 
parishes  are  under  a  moral  as  well  as  a  legal  obligation  his  yearly 
to  take  care  of  their  casual  poor.  (7)  servant.. 

■  ■  -  I  ■■■  ■--■  I  ■■■!  i»  —  ■■  ■■         ■■»  iPMi  ii^iai.  »^p         ■■■■> 

(1)  Rex  V.  Ledbuiy,  ante,  435.  (s).  See  51  Greo.III.  c.  106.  and 
59Geo.IIL  C.120.  for  enabling  the  wives,  widows,  and  families  of  sol- 
diers embarked  for  foreign  service,  or  dying,  or  employed  there,  to  return 
to  their  homes.    In  the  Appendix. 

(2)  As  to  the  general  classes  of  casual  poor,  see  ante,  chap,  xxviii, 

(3)  See  Rex  v.  Chadderton,  2  East,  27.  and  ante,  161, 162. 

(4)  Per  Ld.  Eldon  C.  J.,  Simmons  «•  Wilmot,  3Esp.  Ni.  Pri.  Cas.  92. 

(5)  lb.  Watson  «.  Turner,  Bull.  L.N.P.  129.147.  261. 

(6)  Atkins  17.  Banwell,2  East,  505. 

,  (7)  Newby  v.  Wiltshire,  Cald.  527.  2  Espin.  Ni.  Pri.  Cas.  739.,  and 
see  Wemiell  v.  Adney,  3  Bos.  &  Pull.  247.,  and  ante,  156.  (3).  And^ 
quaere,  whether  they  can  legally,  in  such  a  case,  obtain  an  order  of 
removal  and  suspend  it,  as  was  done  in  Rex  v,  Kynaston,  1  East,  107. 
tfUte,  374.(1). 
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CHAP.  XXXV. 

Of  Over  seers*  Accounts* 

Sbct.  I. 

DHftjofofi*  WsKK  the  (Mffish  officerg  oib  rettrkig  fretn  oftee,  tkir 
fi^*!^^     remaining  dirty  is  to  make  «p  and  pass  their  acotiimt%  tsA 

to  deli?er  over  anj  belaiice  in  their  hands  to  their  sQ^ 
oesflon,  together  wkb  the  property  and  documents  of  tke 
parish. 

^u.c.9.8.s.  By  48  Eliz.  c.  S«  a.  t.  The  chmdiwaidens  aaid  cnmssh 
account  to  ^  ^^^  ^  ikuNSi  aa  shall  not  be  prevented  by  nckaetc 
their  siiccefl-  other  just  excuse,  to  be  allowed  by  two  jiistioe%  ^ 
fbordays&c.   within  four  days  after  the  end  of  their  year»  and  after  othff 

overseers  are  nominated^  make  and  yield  op,  to  ndi  t» 
justices  of  peace,  true  and  perfect  accounts  of  all  mooie» 
received  by  them,  and  such  sums  as  have  been  ntfed  ^ 
not  received,  and  of  the  stock  in  their  hands,  or  indiose^' 
any  of  the  poor  to  work,  and  of  dl  other  things  coDceiBiB^ 
their  office;  and  suchsumsas  arein  dieirhnnd^  dudp? 
to  the  officers  newly  nominated,  upon  pun  that  every  oDe</ 
them  neglecting  shall  forfeit  for  every  such  M^i^igsnce  SQt 

Sect.  4.  Ju8«  By  s.  4.  their  successors  may  levy,  by  wunaot  fitv 
Ki^s  In  wT«iT  *^*^  justices,  the  sum  of  money  or  stock  which  shaD  be 
and  commit  to  behind  on  account ;  and  in  defect  of  distress^  the  justices 
oTistreal^^  may  commit  to  the  county  gaol  until  payment.    Thiy  bm? 

also  commit  such  as  refuse  to  account^  thevs  to  lem^ 
without  bail  or  mainprise,  until  they  have  aecoonted  tf^ 
satisfied,  and  paid  so  much  as  upon  the  account  shsQ  ^ 
remaining  in  their  hands. 

l7Geo.IL  re.  The  17  Geo.ll.  c.38.  s.l.  requires  that  they  shaH»«** 
e^.  \vitbin       fourteen  days  after  their  successors  are  appointed,  ^^ 
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in  td  tfiem  just  and  perfect  aeeoimts  in  writing,  felrfy  en-  ^^*V[J®fl.^*2]V, 

lefed  in  a  book  to  be  kept  for  the  purpose,  and  signed  hj  ^^  ^^sr  sac- 

them,  of  all  snms  of  money  received  bj  them,  and  snms  ceston. 

rated  and  assessed  and  not  received,  and  of  all  goods,  cbat^ 

tds,  stocks,  and  materials  in  their  hands^  or  in  those  of  any 

of  the  poor  in  order  to  be  wrought,  and  of  all  monies  paid  by 

them,  and  of  aH  other  things  concerning  their  oflSce.    They 

are  also  to  pay  and  deliver  over  all  snms  of  money,  goods, 

dttttel^  and  other  things,  as  shall  be  in  thdr  hand^ 

unto  the  socceediiq^  overseers ;  and  they  shaH  veriQr  their 

aooonnt  by  oath,  or,  if  a  qnaker,  by  affirmation,  befbre  tm^ 

or  more  jnsttces,  who  shall  s^  and  attest  the  captton  pt 

die  same  at  the  fixit  of  dM  account 

It  ftirther  provides,  Aat  the  aoconats  shall  be  earefbMy  Accounts  to  be 
presenred  by  the  parish  olBceis  in  some  public  place,  that  ^^^^on'  ^ 
persons  assessed  or  liable  to  be  assessed  may  inspect  them,  gnmted. 
on  paying  6iL  (at  such  inspection,  and  may  have  copies  on 
paying  6d.  for  every  three  hundred  words. 

Seetf.  enacts,  diat  if  they  shall  refiise  or  neglect  to  Sect  d.  Offi- 

make  and  yield  up  an  account  verified  as  aforesiud,  within  to  iLcount^c.' 

the  time  limited,  or  to  pay  or  deliver  over  such  sum  or  to  be  commit- 
sums  of  money,  goods,  chattels,  and  other  things  in  their 
hands,  two  or  more  justices  may  commit  them  to  the  com- 
mon  gaol  nntll  they  do. 

Sect.  5.  requires  an  overseer,  removing  firom  the  place  Sect.  s.  Offl- 
(br  which  he  was  appointed,  to  deliver  up  his  accounts,  jJIJ^^tmHot^^^ 
and  pay  his  balances  to  some  churchwarden  or  overseer,  parish  during 
irevions  to  his  removal,  under  like  penalties.     Jt  aL^o  "*^y®*^' 
-eqnires,  where  an  overseer  dies,  that  bis  executor  or  ad- 
ninifitrator  shall,  within  forty  days,  make  up  the  acoDunts 
ind  dMiver  over  any  balance  in  preference  to  any  other 
lebts* 

SO  Geo.  III.  c.  49.,  after  reciting  the  provisions  of  43  Eli«.  ^Geo,  Itl. 
.2^   and  also  that  in  17  Geo.  II.  c.38.  requiring  church- 
ardens  and  overseers  to  deliver  up  their  accounts,  veri- 

F  F  4 
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fied  on  oath,  to  their  successsars^  within  14  days,  eoacl^ 
that  in  all  cases  where  such  account  is  required  to  be  made 
and  yielded,  signed  and  attested  by  virtue  of  17  Geo.  II. 
c*  38.,  it  shall  be  submitted  by  the  churchwardens  and  over- 
seers to  two  or  more  justices  of  peace  of  the  ooanty,  dwell- 
ing in  or  near  the  parish  or  place  to  which  sath  aoconat 
shall  relate  at  a  special  sessions  to  be  kolden  far  Amt  pur- 
pose, within  the  fourteen  days  appointed  by  17  Geo.  II.  far 
delivering  such  accounts,  which  justices  are  authorised  and 
empowered,  if  they  think  fit,  to  examine  into  the  matter  of 
such  account,  and  administer  an  oath  or  affirmation  to  sask 
churdiwardens  and  overseers  of  the  truth  of  iu  and  &- 
allow  and  strike  out  all  such  charges  and  payments  as  tfa^ 
shall  deem  to  be  unfounded,  and  reduce  such  as  tb^  deoa 
exorbitant,  specifying  upon,  or  at  the  foot  of  suc:h  aooomit, 
every  such  charge  or  paymept,  and  its  amount,  so  &r  as 
they  disallow  or  reduce  it,  and  the  cause  for  which  it  b  so 
disallowed  or  reduced;  and  such  two  or  more  justices  are 
to  signify  their  allowance  and  approbation  of  the  aooooBt 
in  manner[directed  by  1 7  Geo.  IL  And  in  case  the  church- 
wardens and  overseers,  or  any  of  them,  shall  re&se  or 
neglect  to  make  and  yield  up,  or  to  submit  such  aooouDi^ 
or  to  verify  the  same  by  oath  as  aforesaid,  or  to  deliver 
over  to  their  successors  within  10  days  fixnn  the  signiif 
and  attesting  such  account,  any  goods,  chattels,  or  odier 
things  which,  in  the  examination  and  allowance  of  suck 
account  in  manner  aforesaid,  shall  appear  to  be  remainii^ 
in  the  hands  of  such  churchwardens  or  overseers,  it  <1^ 
be  lawful  for  any  two  justices  of  the  peace  to  commit  him, 
her,  or  them  to  the  common  gaol,  until  they  shall  kvie 
made  and  yielded  such  account,  and  verified  the  same  as 
aforesaid,  or  shall  have  delivered  over  such  goods,  t-h^ttAt^ 
and  other  things  which  shall  appear  to  be  so  renuuning  m 
their  hands ;  and  in  case  they,  or  any  of  them,  shall  lefkse 
or  neglect  to  pay  their  successors,  within  14  days  fitxa  the 
signing  and  attesting  such  amount,  any  money  or  anear- 
ages  which,  on  examination  and  allowance  thereof  shaO 
appear  or  be  found  due  or  owing  from  them  or  anyoC 
them,  or  remaining  in  their  hands,  it  shall  be  lawful  fat 
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the  subsequent  churchwardens  and  overseers,  by  warrant 
from  two  or  more  justices  of  the  peace,  to  levy  all  such 
sums  of  money  by  distress  and  sale  of  the  offender's  goods, 
rendering  to  the  parties  the  overplus ;  and  in  de&ult  of 
distress  the  justices  may  commit  them  to  the  county  gaol, 
there  to  remain  without  bail  or  mainprise,  until  payment 
of  such  money  or  arrearages. 

By  sect.  2.  churchwardens  or  overseers  aggrieved  by  the  Sect4  s. 
disallowance  or  reduction  of  such  charges  or  payments,  may 
^peal  against  the  order,  at  the  next  general  or  quarter 
sessions  to  be  holden  next  after  the  tenth  day  fix>m  mak- 
ing such  order,  having  first  paid,  or  delivered  over  to  their 
successors,  such  money,  goods,  chattels,  and  other  things, 
as  on  the  &ce  of  the  account  by  them  submitted  to  the 
justices  shall  appear  and  be  admitted  to  be  due  and  owing^ 
from  them,  or  in  their  hands,  and  having  also  entered  into 
a  recognisance  before  one  or  more  justice  or  justices,  with 
two  sufficient  securities  to  be  approved  by  them,  in  not  less 
than  double  the  sum  or  value  in  dispute,  to  enter  such  Bjp^ 
peal  at  sudi  next  general  or  quarter  sessions,  and  abide  by 
such  order  as  shall  at  that  or  any  subsequent  sessions  be 
made  thereon ;  and  the  justices  assembled  at  such  sessions, 
€j>r%.  proof  of  the  matters  aforesaid  and  production  of  such 
z-ecognisance  and  proof  of  die  same  having  been  duly  en- 
tered into,  may  adjourn  such  appeal  if  they  see  occasion, 
c»r  hear  the  same,  and  examine  into  and  confirm  or  reverse 
^uch  disallowance  or  reduction  in  the  whole  or  in  part,  as 
^c>  them  shall  seem  just;  and  may  also  make  an  order,  if 
.hey  shall  think  fit,  that  such  churchwardens  and  overseers 
^fiall  have  the  costs  incurred  by  them  upon  the  appeal  de- 
r-Ajed  out  of  the  poor  rates ;  and  the  order  of  the  general 
quarter  sessions,  in  execution  of  the  power  given  them  by 
l^e  act,  shall  be  binding  on  all  parties. 

« 

By  sect  S.  the  form  cf  appeal  against  the  accounts  by  Sect«  ^ 
person  entitled  thereto  under  the  former  acts  is  pre- 
«^cd. 


449  OfOvtneer^ABomn^. 

Sect.  4.  Bjf  0ecL4*  €9fftf  wntLytKtf  tMdUl^  cmp  aikcr  neiiolicerflf 

fliif  towB  and  plam  cmrponte  and  city,  er  any  two  nap* 
liBtatlMwoll  being  jiMtlea  or  jintioea  of  die  peace  Te9pe^ 
tirelyy  kave  tlie  sane  poweim  wMaii  die  Kauts  of  Mr 
atiwl  joriadictioBs,  as  justices  fbr  the  oomty  hare  mder 
dte  ac^  snliject  to  tbe  Ifte  prirfl^e  of  appea!  to  die  so- 
sions  of  the  limit,  except  when  diere  are  not  fear  jiaacieS) 
when  it  is  to  be  made  to  those  holden  for  the  comityy  &c 

Sect.  5.  By  aaotf^  tile  cotiorari  ia  tdhen  away  aa  to  al  eriffi 

and  ptoceeAigaof  seasioiB,  ta  also  of  d^  jnsdeesoDfa 
tkat  ad,  whieli  (saljecf  to  an  apped  to  the  sesdeis)  M 
be  inal  and  condiirive. 

Sect.  6.  By  seet  6.  the  act  b  not  to  extend  to  the  aoooonls  d 

parish  officers  in  any  parish  or  phce,  who^  by  the  pnm- 
sioBs  of  any  act  rdating  dtereto,  are  exempted  from  res* 
dering  the  acooonta  reqdred  by  43  EEz.  and  170eo.Ef  oor 
to  die  dty  of  London. 

^  ,1,1 

Sect  7.  By  seetT*  no  prorisiona  or  regnUitioiia  of  491X1-  ff 

170eo»IL  are  altered  or  repeded,  exeepC  so  flor  ss  tk 
same  are  expressly  amended  or  altered  bj  this  act 

Tlie  overseers  ought  to  verify  and  ddlver  over  to  tbeir 
successors  die  sort  of  account  required  by  die  very  tens 
Summary  in-  of  f70eoJI.  c58.  Delivery  in  to  their  snocessoisai 
sufficient.  summary  or  balance-sheet  of  the  monies  received  and  ex- 
pended is  not  the  delivery  of  such  an  account  as  die  stitote 
requires,  althou^  It  had  been  die  usual  and  aocostooeo 
mode  of  rendering  such  accounts  in  die  particnlflr  p*- 1 
rish. (1)  I 


T»»^^^      —      HI       ■»!<      W     U     i»     n  t  lU       I    M 


(1)  Rex  e.  Jutticei  of  Worcestenhire,  3  D.  ft  R.  89a.  Seepoi^44^') 


J 
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Sites.  IL 

Of  the  Time  and  Manner  of  making  up  and  delivering  the 

Aocoimts^ 

The  moMy  id  depottted  ia  the  overseets*  hands  fot  the  When  parish 
use  of  the  pojish;  biH  the  latter  bis  no  riirht  to  call  upon  enabled  to  call 

^^  tor  i>n  BCCOIlIlb 

him  for  it  (1),  or  for  his  accounts,  until  fourteen  days  after  and  balance, 
the  caEpiralian  of  hit  ycar^  unless  he  previonily  qttiti  his 
office  by  removing  from  the  pkce.  (2) 

The  17  GeoJL  c.98.  s.1.  diiwto  that  the  aeooiuta  shall  Accounts  how 
be  fiurly  entered  in  vxitiBg  in  a  book,  and  agned  by  thooy  balanced  *° 
:>f  all  monies  leceivedt  and  suras  assessed  md  notrecerrady 
and  also  of  the  parish  stock.  Thty  are  entitled  to  take 
cre£t  fer  such  money  ss  thrjr  have  properly  expended  in 
the  execution  of  their  duty,  bat  not  fer  sums  disbursed 
!br  purposes  to  whidi  the  rate  is  by  law  inapplicable  (S) ; 
and  they  are  to  be  aUowed  only  for  their  bare  ezpenees*  (4») 

By  96eOkLe.7.  s.9.  they  must  not  bring  to  aoeount  9  Geo.  I.  c.  7. 
monies  given  to  poor  perscMis  not  registered  in  the  parish  ^^' 
xx)ks,  except  it  be  done  on  sudden  and  emergent  occa- 
aon%  iqpon  pafai  dffbrfeiting  Sk 

If  tfa^  continoe  m  oAee  mote  ysarn  than  cns^  they  mast  Those  who 
settle  their  accounts  at  the  close  of  eaiA  year;    They  can- ^^""^Jl^* 

^  »  cessive  yean 

lot  inchide  the  dunges  of  sevetal years  in  one  acoomity  but  inoflksilRNiM 
lU  the  ifesms  of  the  aoooants  sboold  be  eonflned  to  that  ^^^^^ 
jear^  uAien  the  sooounts  are  dvected  l^  the  act  to  be  year  dbtiofify^ 


(1)  Rex  o.  Egpnton,    i  Teim  Rep.  369.     See  also  Rex  o.  Gibson, 

K>St,  444.  (£> 

(2)  17 Geo. II.  c.98.  S.5.  cSrects  the  accounts  to  be  deliyered  in  that 
tue,  previous  to  his  removal. 

(5)  Post,  462.  (4> 

(4)  Per  Aston  J.,  Rex  o.  Ashbumham,'  iUd.  Rex  o.  GTyde^  2  M.  &  S. 

25. 
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passed;  otherwLsey  as  the  inhabitants  of  the  paridi  arealiK- 
tiiating  body)  the  present  inhabitants  would  be  burdened 
with  the  expenoes  of  their  predecessors.  (I } 


Sect.  III. 


Of  the  JuOice^  JurisdicHan  as  to  the  making  up^  BAxiy 
and  JBawance  qf  AxounU^  and  a  N^ect  thtmf* 

OftfaejastiGet*      Bt  4S£l]z.  the  aooount  is  to  be  siven  to  two  jostioes, 
Dower  to  audit        ,  ,  ..  fl,v 

jlecouiitsiiodff  <^^  not  to  the  succeeding  overseas  (2; 

43EUs.  c  9. 

The  parish  oflBoers  might,  within  the  four  days  sDoved 
them  by  43  Eliz.  cS.,  submit  their  accounts  to  any  nop 
tiates  of  their  own  choosing^  within  which  time  theyoooU 
not  be  summoned  befiare  any  justices :  but  when  oon  U 
before  particular  justices,  either  by  the  overseers  themsdves^ 
or  by  the  parish,  after  these  four  days,  no  other  justice 
could  meddle  with  them ;  and  if  they  did,  any  aUovaoaff 
disallowance  by  such  justices  was  void.  (3) 


The  justices'  authority  in  stating  overseers*  aooooBU 
oould  not  be  delq;ated  to  any  other.  (4) 

Commit  for  Upon  that  statute  they  cannot  commit  im  overseer,  if 

l^tJlT"^  n^brmging  in  an  account  until  after  the  year  is  expiitrf(A 

nor  for  bringing  in  one  to  whidi  they  object;  for  they  oogi^t 

to  hear  it^  strike  out  what  is  amiss,  and  balance  Ae  ac- 

Not  when  he    oount  (6)     So,  if  he  tendered  an  account  in  gross  of  re- 

hM  fendered     ceipts  and  payments,  and  reftiaed  to  deliver  in  a  partkailtf 

groH^  account,  or  produce  his  books,  by  which  he  received  the 

(1)  Rex  V.  Goodcheapy  6  Tenn  Rep.  159. 
(3)  Anon.  8  Salk.  525. 

(3)  Rex  V,  Townsend,  1  Bott,  305.  PI.  318.  post,  468. 

(4)  Reg.  luTurnery  leVin.  Abr.  415.  Rex  r.  Townsend,  1  Coast, 5>^ 
PI.  341. 

(5)  Rex  o.  Gibson,  Fol.80. 

(6)  Per  King  C.  J.,  Walrond's  case,  I  Bott,  300*  PI.  305« 
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toionies  on  rates  assessed,  &c.  and  also  a  particular  account 
to  whom  he  had  paid  such  money  charged  in  gross,  they 
had  no  authority  under  this  act  to  commit  for  refusing  to 
give  an  account,  for  it  appears  that  an  account  had  been 
tendered.  (1) 

It  was  resolved  that  justices  miirht  fine  overseers,  as  well      ,7     .  ^  • 

•^  o  '  weU  as  imprH 

as  imprison  them,  for  refusing  to  account  (2)  iod  for  remt- 

ing  to  account. 

The  commitment  should  state  the  party  to  be  overseer.  Form  of  the 

It  is  said  to  have  been  determined,  therefore,  that  where  a  jo^'^it™*"^ 

for  not  ao» 

churchwarden  was  committed  for  refusing  to  account,  he  counting, 
was  discharged  upon  an  habeas  corpus;  '^  for  if  he  be  com- 
mitted as  overseer,  it  must  be  so  expressed  in  the  mittimus, 
although  the  office  of  overseer  is  annexed  to  the  office  of 
churchwarden,  for  the  justices  have  no  power  over  him  &s 
churchwarden."  (S) 

The  adjudication  of  imprisonment  should  be  until  he 
shall  do  the  precise  thing  which  he  is  charged  with  and 
proved  to  have  refused  doing. 

An  overseer  was  charged  with  and  convicted  of  not 
delivering  over  to  his  successors  a  book  belonging  to  the 
parish,  called  the  Bastardy  Ledger.  The  conviction  ad* 
judged  liim  to  be  committed  to  gaol,  to  be  safely  kept  until 
he  shall  have  yielded  up  all  and  every  the  books  concem*^ 
ing  his  said  office  of  overseer  belonging  to  the  said  parish* 
It  was  held  void*  It  should  have  been  until  he  should  have 
yielded  up  the  particular  book  specified  and  described  in 
the  information,  and  for  the  non-delivery  of  which  he  was 
convicted.  It  ought  not  to  convict  him  for  contumacy  to 
a  greater  extent  than  the  matter  which  had  been  previously 
required  of  him.  (4) 

-  (1)  Rex  V.  Carrocke,  Show.  395.    But  se^  Rex  v.  Juiti^  of  Wor- 
cestenhire,  ante,  44S.  (I), 
(s)  Rex  V.  Sedgecold,  1  Bott,  900.  PI.  307, 

(3)  Rexi».Peake,  l  Keb.  574. 

(4)  Groome  v.  Forrester  et  alt.,  5  M.  &  S.  S14. 


4*6  (ythe  Justicei  Jm^dkUm^  ^t. 

That  he  had  It  should  likewise  aver,  that  be  has  not  aoooiaiiitfcl  boGwi 
¥^"no  other  ^^1  Other  justice ;  if  the  order  only  aqrj»»  that  ie  has  not 
justice.  accounted  be&re  the  justices  who  niake  it,  that  is  iosaffi* 

Conclusion  of  cieut.  ^1)  The  warrant  must  condude,  ^^  There  to  remain 
the  warrant      y^^j  ^^^  ^\^^  account,"  and  not,  «  until  they  be  Oubf  dis- 

charged  according  to  lawJ*  For  there  is  a  difierence  whe- 
ther a  man  is  conuoitted  a»  a  crinwal»  or  lor  contiuDa^  in 
refusing  to  do  a  tbiQg  requimd*  2a  ifae  fint  case,  Ihe 
oommitment  must  be,  ^'  until  discharged  according  to  law;" 
but  in  the  Ja^r,  ^<  «mil  he  oomplj  and  do  the  thing  re- 
quired pfkim;"  fcr  in  thatcaashe  Aonld  not  lie  till  theaei* 
aioiub  bat  aball  be  disdiargad  on  fMrfenmng  Us  dot^.  {9) 

ihaA  as  bas  beta  already  stated  it  diould  lih^eot  die  oom- 
mitwatif  apeciAcaUjr  unlii  ha  does  die  partioiilar  thing  which 
ha  has  re&sedt  and  was  by  law  bound  to  do.  Thus,  in  the 
case  just  referred  to,  where  an  overseer  had  refined  to  d^ver 
up  one  particular  bode ;  the  adjudication  and  warrant  of  oom- 
odtBMnt  dtveoted  the  gaoler  to  keep  him  un(9  he  abouM  hsTe 
ddi^ecsd  «p  ail  and  every  the  books  coneeming  his  oflwe ; 
both  were  void  in  Mos  and  ifce  justiees  having  exoeeded 
their  jurisdiction  were  held  liable  to  an  action  of  trespass  and 
fldse  imprisonment,  akhavgh  ^  ^onvictkm  was  not  pcen- 
nwdy  qoashad  (  fcr  eudi  a  cenimitment  was  not  antliorised 
either  by)dw  letter  or  the  spirit  of  17  Geo. II.  c.  M.  It  sub- 
jaeftad  tiia  prisoner  to  die  ridk  of  an  imprisonment  lor  an  iade- 
finite  period,  easting  vpon  the  gaoler  die  fimcdon  of  deter- 
mining what  books  ixsncetned  the  overseer's  office,  and  re- 
qniring  him  to  detain  bis  prisoner  tmtS  he  had  complied 
wdth  a  condidon,  wMiout  aflbnfing  him  adequate  means  of 
jndging  wbedier  ha  had  ^one  so  or  not  <8) 


(I)  Rex  o.  GUmoo,  ante,  444.  (5).    But  this 
the  coQUDitmeat  18  under  50Qeo.  III.  c*4S. 

{%)  Case  of  the  Mt^or  and  Cfaurcbwsrdeof  ofMorthainpini^  Gvth. 
15S.,  dted  and  commented  on  by  Lord  Ellenboroug|i  C.  J.,  GrcwMpgr 
Forrester  et  alt.,  5  M.  &  S.  >3i4.  aiUi^44IU 

(J)  Post,  448.(2).  Grobme  v.  Forvaater  st  ak^,  ^M.Afi.sl4. 
aote^  445.  (2). 


It  IqlfMiit  £«m  Ifce  feragofag  ^oaseB,  and  also  £^^  Proriaomof 

whiik  will  be  <irtnil6d  kereaftBiv  that  jaaay  inapcrfiftctioos  ^^   ^' 
«Atedintbe  aumner  id  whick  parisli  officers  were  dirftctfd 
lo  (ass  ihcar  «oooiinte  bjr  4S  £liz.    To  rraie^y  these  de- 
fed^  tflgrther  with  otfasiB  ia  4tt  same  acty  the  17  Geo.IL 
c»S8.  was  passed. 

J3^  ihis  last  ^statiite  liia  cbwtiiwavdeiis  4Bid  ovetsesn-are 
Mqaiiect  U  'Widiin  fimiteen<iay softer  their  j^earei|>ixcs»  to 
dehver  to  4heir  sttOoessoiB  a  just  and  perfect  accowaf  in 
writini^  fidrlgrtentered  ia  &  book,  of  4heir  awoeipts  and  ex- 
peaHinaros^  &c. — Whereas  they  could  anit  becompeUed  to 
fffe  bk  a  (Brlic«Iar  accoaot  -ia  items  under  43  EUz.  ^1^ 
8*  Th^  are  to  dfiiver  these  afigounig  4o  the  micceeding 
OTaeseefSi  who  an  required  to  Ifieop  them  sa&|y ;  whereas 
under  43  Eliz.  they  must  be  given  to  the  justices,  who  wese 
to  allow  them.  (2)  3.  As  a  fiurther  security  to  the  parish,  the 
acoouBts  ave  4o  be  vGerified  by  the  oaths  dF  the  paxtie%  which 
the  43  £liz,  did  not  reguivB.  The  oath  m^y  be  taken  be** 
fere  one  aaagistnit^  and  if  aqy  parish  officer  neglects  or 
refiises  to  take  it,  or  -to  make  and  yield  up  such  account ' 
verified  aa  afix^said,  two  justices  may  commit  him  or  them 
to  gaol  until  they  do.  4.  11^  are  allowed  14  days  afier 
thqr  ge^ut  of  ^office  to  pay  and  daliver  over  to  their  suo^* 
eesaors  the  racmfjy  and  otherpropeKty  of  the  parish  remain- 
ing in  their  hands.  Whereas  the  43  £liz.aeemed  to  require 
that  it  should  be  done  within  fenr  days,  or  at  least  as  soon 
as  tbor  accounts  were  allowed.  B»  When  th^y  do  not 
deliver  in  their  account,  and  pay  over  the  money,  &c.  as 
required  by  17  Geo.  II.,  two  justices  may  immediately  com- 
nat'siirfi  tK  i>efaae  unt3llhey4o.  fiat ander  43 £liiL  they 
coidd  not  "be  committed  in  the  first  instance^  nor  mitil  a 
warrant  had  issued  to  distrain  upon  them.  (3)  6.  Remedies 
are  pcovided  to  enforce  makiqg  up  the  accounts,  and  pay- 
iagii««rdieba)anee,wibene:aa  owrsaer  laaves  the  jpariab,  or 
his  year. 


'•».>*~^»..^-^i  I     iimi     mt% 


<i)  Hacv.  QmHfAi^  anta»  4its.<i). 

(8)Atiee,-M4.<f),(-f). 

(3)  ■See^MM,459.X'<).   19ee>fltollsi:v/Hid||es>sd5alk.r4as.iilacl. 
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Cfihe  Jwticei  Jyn$di€iumf  4^. 


Examination        The  powers  given  by  48  Eliz.  c.  8.  seem  uiialtmd  in  m 

and  allowance     ^,  ^-i  •■•  t«         i.i** 

under  4dEliz.  Other  material .  respect  by  this  act ;  therefore  the  r^  a 

examining  the  disbursements  by  two  justices,  and  sBoviog 

the  accounts,  pursuant  to  that  statute^  still  oontinuesi  vhm 

ifae  parish  had  reason  to  suspect  their  accuracy,  sad  diose 

to  proceed  upon  it.  (I) 

Remedyfor  When  an  officer  refused  or  neglected  to  make  q^nl 

«*««ngto       verify  his  account,   under  17Geo.IL  cSS^i,  two  nitks 
account  under  w  '  «  « 

17  Geo:U.        iiught,  upon  complaint,  commit  him  to  gaoL  (9)    But  tkef 

could  not  refuse  to  swear  him  before  he  had  aceountd. 

according  to  48  Eliz.  c.2.     If  an  overseer,  therefore,  defi- 

vered  an  account,  and  was  ready  to  swear  to  the  truth  of  k, 

and  one  or  more  justices  refused  to  admit  his  oadi^  theooot 

of  king^s  bench,  upon  affidavit  of  the-fiict,  wouMgnntt 

mandamus  to  compel  them. 


C.58. 

Muit 
him  to  the 
account  be 
tenden. 


Or  the  court 
will  mnt  a 
icuunu 


inane 


lut. 


On  such  a  motion  for  a  mandamus,  the  justices  showd. 
for  cause  against  it,  that  when  the  overseer  delivered  in  \ai 
account,  it  consisted  of  gross  sums ;  and  that  the  jnsdce 
asked  him  some  questions  touching  the  partictdars,  whid 
he  refused  to  answer ;  and  therefore  they  refused  to  sires: 
him  to  his  account  Wright  J.  — This  court  badi  m 
jurisdictions  over  justices  of  peace :  I,  To  punish  tti 
restrain  them,  when  they  exercise  a  jurisdiction  whki 
they  have  not.  2.  To  compel  them  by  mandamus,  who 
they  refuse  to  do  what  they  by  law  ought  to  do.  Thisno- 
tion  is  founded  on  the  statute  17  Geo.  1 1,  c.88.,  wbidin- 


(1)  See&ex0.  Whitear  etalu,  a  Bun*.  1S65^  poet, 462.(3),  odseethr 
opinioB  of  Yates  J.  Rex  v.  Juitices  of  Beikshire,  l  Bott,  509.  Vtsii 

(S)  Sect.  S.  A  collector  of  the  pariah  rates,  appointed  under  s  kd 
act,  S5  Geo.III.  c.  41.,  refusing  to  account  and  pay  over  the  mooey  col- 
lected, was  committed  to  the  county  gaol,  there  to  remab  and  ke 
diould  haye  made  a  true  aeoount,  and  until  such  money  as  upon  tk 
said  account  should  appear  to  be  remaining  in  his  hands  should  be  ^ 
over  by  him  or  his  suieties,  and  this  commitment  is  good,  thboe^ 
the  warrant  directs  the  gaoler  to  keep  him  **  until  be  diall  be  ^ 
charged  by  due  course  of  law."  For  when  he  has  accounted  and  H 
over  the  money,  he  will  be  entitled  to  he  dischaiged  by  due  cotine  o^ 
law.    Rex  v.  Goff,  5  M.  &  S.  S05. 
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quires  thejustiees  to  do  a  thing  which  ^they  faiEve  refiised  to 
da  If  the  justioet  apprehend  that  this  statute  has  not 
repeakd  the  statute  48  ^z.  as  to  overseers'  aocounts,  thejr 
may  return  that  matter  utxm.  the  mandamus,  and. then  they 
will  have  the  Judgment  of  the  court,  whether  they  are 
obliged  to  swear  this  overseer,  befi3re  he  has  accounted 
accordhig  to- the  statute  49£li«.  c2.;  but  we  cannot  refiise 
to  graint  the  mandamus,  for  it  is  amotion  of  course.  Den- 
nisoD  and  Foster  Js.  of  the  saiQe  opinion^  that  it  was  a  mo- 
tion of  course.  (1) 

By  50Geo.III.  c«49«  s*  1*  their  accounts  are  to  be  sub-  5oGeo.nr. 
nutted  by  the  chmtshwardens  and  overseers,  to  two  or  more  ^^^-  ^^- 
justioeB  dwelling  near  the  place  to, which  theyreli^  at  a 
special  sessions  to  be  hotdea  for  die  piqpose^  within  the 
fourteen  days  appointed  by  17Creo.II.  for  ,dcUT<^]^g  them. 

The  justices  may  examine  into  the  matter  of  the  account, 
and  administer  an  oodi  or  formation  of  the  truth  of  it^  and 
strike  out  such  charges  as  diey  deem  unfounded,  and  re- 
duce such  as  are  exoibitaqt,  specifying  on  or  at  the  foot  of 
the  account  every  such  charge  and  payment,  and  the  amount 
so  far  as  the  court  disallow,  and  reduce  the  same. 

« 

Such  two  or  nuMre  justices  are  likewise  required  to  sig- 
nify their  allowance  and  i^robation  of  the  account  under 
their  hands,  **  and  sign  and  attest  the  caption  of  the  same  at 
the  foot  of  such  account,''  as  directed  by  17  Geo.  II. 

If  the  churchwardens  and  overseers,  <Mr.  any  of  them,  re- 
fuse or  neglect  to  make  and  yidd  up  or  submit  such  account, 
or  verify  the  same  on  oath  as  aforestud,  any  two  or  more 
Justices  may  commit  him,  her,  or  them,  to  the  common  gaol, 
until  he,  she,  or  they,  have  made  and  yielded  such  account, 
And  verified  the  same. 

Tlie  danse  in  50  Geo.  III.  which  directs  the  accounts  nOeo.II.re- 

to  be  submitted  to  two  justices  within  the  fourteen  days  Istes  to  deli- 
1^ ;[_  very  of  the  ac« 

(1)  Rextf.  Jofticai  of  Middlesex,  i  Wi1m25*  *^*^"*^- 

woL.  II.  a  St 
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appointed  by  17  Geo.  11.  C.S8.,  is  not  substituted  in  placed 
the  obligation  imposed  by  this  hitter  act,  to  ddiver  then 
over  to  the  succeeding  overseers  within  fourteen  days.  I' 
applies  to  the  manner  of  examining  the  accounts  vha 
yidded,  leaving  them  to  be  delivered  over  to  diesr  sbgoc- 
sors,  as  was  required  by  170eo.IL  By  diis  Isst  icttk 
churchwardens  and  overseers  are  to  deliver  in  to  die  suc- 
ceeding overseers  their  accounts,  verified  on  oath  befa^ 
one  or  more  justices,  who  are  to  sign  and  attest  the  sub:. 
By  50  6eo.III.  the  accounts  are  to  be  submitted  to  tvoff 
more  justices  at  a  special  sessions ;  and  power  is  gi^t? 
them  to  examine  and  approve  such  accounts,  and  therart 
required  to  signify  their  approbation  of  them  under  tlier 
hands,  and  then  to  sign  and  attest,  as  directed  by  the  fcnuer 
act  The  provisions  are  perfecdy  consistent,  and  the  k&^ 
merely  cumulative. 

Where,  therefore^  an  overseer  refused  to  deliver  oTerb 
accounts  to  the  succeeding  overseers  within  die  fcoites 
days,  from  the  time  of  their  aj^intment,  it  was  bekltb 
he  was  rightiy  oonunitted  by  two  justices  for  such  refttsal|t 

*ftP*^"?  ^  A  mandamus  is  the  only  remedy  where  the  justices  irf» 
to  poM  ac-  o^  make  any  unreasonable  delay  m  passmg  overseen  » 
^u°^-  counts,  after  they  have  been  submitted  to  them*  (2) 


50Geo.in. 
their  ioTesti- 
g»tioo. 


Sect.  IV. 

Of  the  Jurisdiction  of  the  Court  ofKin^s  Bend  «w* 

Accounts  of  Overseers.  (3) 

The  court  of  king's  bench  possess  the  power  of  . 
tending  and  controlling  the  acts  of  justices  both  in  aw 
of  sessions,  in  the  allowance  or  disallowance  of  ove^ 
accounts,  unless  where  some  particular  statute  preveo^a 
All  orders  concerning  them  may  be  removed  into* 
supreme  criminal  court  by  certiorari,  where  they  »3 

(1)  Lester's  case,  16  Bait,  574. 

(2)  Per  Parker  C.  J.,  Rex  ».Townsend,  1  Bott,  305.  PI.  318. 

(3)  As  to  the  right  of  action  by  churchwardens  agunsttiiciri 
cessors  in  office,  see  Turner  v,  Barnes,  2  U.  Black.  559. 
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quashed  for.aay  illegal  matter  appearing  either,  in  the  par« 
ticular  items  (I),  or  upon  the  fiu»  of  the  order  of  allow- 
ance (2)»  or  upon  the  fiicts  disclosed  in  a  case  stated  by  the 
sessions  for  the  purpose  of  taking  the  couit's  opinion  (3). 
But  the  court  will  not  go  beyond  the  face  of  the  record  to 
investigate  the  merits  (^any  such  account. 

If  there  is  no  objection  upon  the  &ce  of  the  account  (4), 
or  of  a  general  order  of  sessions  by  which  it  has  been  al- 
lowed^  the  court  of  B.  R.  will  not  go  into  any  specific  objec- 
tions stated  upon  affidavit.  The  sessions  is  the  proper  forum 
for  deciding  upon  the  merits.  If  upon  removal  of  the  record 
by  certiorari  it  appears  to  be  erroneous,  the  court  will  act 
upon  it,  but  otherwise  they  have  no  jurisdiction  to  do  so.  (5) 

The  right  of  removing  orders  of  sessions  made  upon 
^peals,  brought  by  overseers  against  the  disallowance  of 
any  items  in  their  accounts  under  50Geo.III.  c.49.,  is 
taken  away  by  sect  5.  of  that  act. 

But  it  is  decided  that  this  provision  does  not  extend  to 
orders  made  upon  appeals  brought  by  parishioners  against 
such  accounts  under  1 7  Geo.  II.  c.  38.  s.  4.  (6) 

Sect.  V. 

Ofenfbrciiig  Payment  of  the  Balance  due  from  Overseers. 

Whebe  the  balance  of  an  account  was  found  against  iic.  By  order 
parish  officers,  tlie  justices  who  took  the  account  under  *^??^^f^^ 

(1)  Rex  V.  James,  S  M.  &  S.  3S1. 

(S)  Rex  V.  Clyde,  2  M.  &  S.  325.,  where  it  was  held  that  an  overseer 
was  not  entitled  to  a  salary  for  any  services  done  in  the  execution  of  his 
office;  but  see  59 Geo. III.  c.  IS.  s.  7.  as  to  assistant  overseers. 

(5)  Rex  V.  Bird,  2  B.  &  A.  522^,  where  it  was  held  that  the  expencea 
of  a  constable  incurred  by  prosecuting  under  a  justice's  direction,  an 
assault  committed  upon  him  in  the  execution  of  his  office,  cannot  be 
paid  by  the  overseer  out  of  the  poor's  rate. 

(4)  Rex  V.  Battell,  2  M.  &  S.  823. 

(5)  Rexo.Jaroes,  2M.&S.  321. 

(6)  Rex  V,  Bird,  2  B.  &  A.  522.  supra,  (3}. 

GG   2 


4S2  Oftf^brcing  Paymeni  ifEalanee 

43  Elis.  had  pow€r  to  make  an  order  for  them  to  pay  &e 
balance,  as  well  as  to  issue  warrants  to  distiam.  (1) 

It  may  be  a  They  might  likewise  make  a  joint  order  npon  ail  tk 

S°thc dficTre.  ®®^"  to  pay ;  for  all  constitute  but  cme  jwnt  officer;  nd 

payment  to  one  is  payment  to  all,  and  the  payment  bjroBe 
Payment  to  a  discharge  of  all.  (2)  And  although  the  4S  Eliz.  dimts, 
at\he  time  of  ^^^  ^®  balance  shall  be  paid  to  the  succeeding  overseas 
making  the  yet  if  it  has  not  been  paid  to  them,  the  order  may  direct  k 
order,  g  \o\^  paid  to  those  who  are  overseers  at  the  time wlien sod 

order  is  made.  (3) 

Warrantor  If  overseers  refused  to  pay  the  balance,  they  cooUiA 

distress  must    \^  committed  immediately,  but  a  warrant  must  issue » 

issuepnortoa   ...  -  j  i  «  ^  i 

commitment,    distram  upon  them,  and  upon  the  return  thereof,  there  mj 

be  a  commitment;  and  so  it  was  determined  in  WabtxMfi 

case  before  Lord  C.  J.  King.  (4) 

Power  to  com-  The  17  Geo.  II.  c.38.  s.2.  gave  any  two  or  morejostte 
mit  under  ^  power,  upon  the  overseer's  neglect  or  reiusal  to  pay  sn! 
until  they  yield  deliver  over  such  money,  goods,  or  other  thii^  indxir 
upthebalance.  hands,  as  by  that  act  is  directed  (t;  e.  within  fourteen  te 

after  the  nomination  of  new  overseers),  to  commit  diem  tr» 


(1)  Rex «. Topsham,  9Salk.484. 

(2)  Rex  o.  Bartlett,  1  Bott,  306.  P1.590.    An  order  made  at  aesagK 
(S)  lb.  But  it  may  be  otherwise  where  an  action  is  broi^t  iR  i 

person  advancing  money,  at  the  request  of  one  officer,  for  die  cae  ot 
the  parish.  The  divisions  within  the  parish  had  sqwrate  overseen  isi 
separate  rates,  and  paid  and  managed  their  poor  separately,  botstm 
end  of  every  year,  in  making  up  their  accounts,  if  one  divisioD  itk  oct 
of  purse  and  the  overseers  of  the  other  had  money  in  hand,  tbcy  psi^  t!if 
balance  over  to  the  former.  This  is  a  joint  parochial  account,  anl  aS  tk 
overseers  are  overseers  of  the  parish  at  large.  But  where  a  paymeoc  bs 
been  made  at  the  sole  request  of  one  overseer,  without  the  knovb^ 
of  the  rest,  and  no  demand  was  made  upon  them  untO  after  they  vtff 
out  of  office ;  it  was  held  a  question  for  the  jury,  whether  the  cre&f 
is  not  to  be  considered  as  having  relied  solely  upon  the  credit  of  w 
overseer,  at  whose  request  such  payment  was  made.  MaQdn  r.  M^* 
tai^  3  o.  &  A.  89. 

(4)  R^.v.Tanier,  l6Vin.Al)r.4l8.  See  also  Rexo.Hedge^sSsIkJSTN 
An  order  made  at  sessions  upon  appeal  agunst  an  allowance  Wti« 
ustices. 
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the  common  gaol  until  they  shall  have  given  an  account, 
and  yielded  up  such  monies,  &c«  as  are  in  their  hands.  ( 1 ) 

But  it  is  now^  provided  by  50  Geo. III.  c.49.  s.l.  that  if  5oGeo.III. 
the  churchwardens  and  overseers,  or  any  of  them,  refuse  or  ^'^^'  *'^' 
neglect  to  deliver  over  to  their  successors,  within  ten  days 
from  the  signing  or  attesting  their  accounts,  any  goods, 
chattels,  or  other  things,  which»  on  the  examination  and 
allowance  thereof  shall  appear  remaining  in  their  hands, 
any  two  or  more  justices  may  commit  him,  her,  or  them,  to 
the  common  gaol,  until  they  shall  have  delivered  them  over. 
And  in  case  they,  or  any  of  them,  shall  refuse  or  neglect 
to  pay  their  successors,  within  fourteen  days  from  signing 
and  attesting  the  account,  any  money  or  arrearages,  which, 
upon  examination  and  allowance  thereof,  shall  appear  due 
and  owing  from  them,  or  any  of  them,  or  remaining  in  their 
hands,  the  subsequent  officers  may,  by  warrant  fh>m  any 
two  or  mpre  justices,  levy  the  same  by  distress  and  sale  of 
the  offender's  goods,  restoring  the  overplus ;  and  in  default 
of  such  distress,  the  justices  may  commit  the  offender  or 
offenders  to  the  county  gaol,  to  remain,  without  bail  or 
mainprize,  until  payment. 

And  where  an  order  is  made  under  this  act  to  pay  the 
balance  to  their  successors,  two  justices,  in  the  event  of  a 
refusal,  may  issue  their  warrant  to  levy  it  upon  the  appli- 
cation of  one  of  the  succeeding  overseers,  although  the  re- 
mainder refuse  to  concur  in  the  application.  For  by  a 
more  strict  construction  of  the  words,  the  dissent  of  any 
one  of  the  churchwardens  or  overseers  would  have  the 
eS&ct  of  su^nding  the  statute.  (2) 

A  further  remedy  for  neglecting  to  pay  over  such  balance  sd.  By  indict- 
is  by  indictment,  which  Ues  for  this  offence  (8),  as  also  for  "SliSiS' 

(1)  But  qiuere,  whether  this  power  extends  beyond  the  balance^  &c.       ' 
admitted  to  be  in  their  hands,  by  their  own  accounts,  as  verified  by  oath 

or  affirmation? 

(2)  Rex  V.  Pascoe,  2  M.  &  S.  345.  The  justioes  having  in  this  case 
refused  to  grant  a  warrant  under  these  circumstances,  the  B.R.  granted 
a  mandamus  to  compel  them. 

(3)  Rex  V.  King,  2oGeo.II.  2  Str.  1268. 

G  G  3 
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3d)  When 
OTeneer  be- 
comes bank- 
rupt before 
expiradon  of 
his  year. 


Qfer^crdng  Pigment  of  Balance 

refusal  to  account  within  the  time  limited  by  statute  (1),  or 
for  making  a  fraudulent  charge  in  the  account.  (2) 

If  an  overseer  become  bankrupt  whilst  in  office,  ands 
the  end  of  his  year  a  balance  is  found  due  from  him  to  die 
parish,  he  may  be  committed  for  not  paying  it,  aldxngii 
the  sums  from  whence  it  accrued  were  received  pTevioosto 
his  bankruptcy.  For  the  parishioners  had  no  cause  i 
action  against  him  before  his  bankruptcy ;  at  that  timethr 
could  not  have  sued  him  for  his  debt,  for  he  had  a  rights 
retain  the  money  until  fourteen  days  after  the  expiradon  rf 
his  ofRce.  His  bankruptcy  did  not  discharge  him  from  its 
office  of  overseer ;  and  if  this  sum  had  been  kept  by  itsdij 
the  bankrupt's  assignees  could  not  have  toudied  it:  he  vs 
a  mere  trustee  for  the  parish.  (S} 

But  in  a  subsequent  case  before  Lord  Eldon,  dumoeikr. 
The  object  of  a  petition  was  to  prove,  under  a  commissoit 
of  bankruptcy  against  one  of  the  overseers  of  the  poor,B 
respect  of  money  in  his  bands  at  the  time  of  his  bankraptcr. 
The  case  of  the  King  o.  Egginton  was  mentioned  as  uds- 
tis&ctory ;  for  though  there  could  be  no  action,  still  to 
might  be  a  good  equitable  debt,  which  might  be  proni 
The  lord  chancellor  disapproved  that  case ;  observing  i 
was  very  dangerous  to  hold,  that  because  the  time  of  a^ 
counting  had  not  arrived,  in  case  of  the  bankruptcy  of  tk 
trustee,  there  was  not  such  an  assumpsit  as  would  tx^ 
the  parish  to  prove.  (4) 

(l)  Although  the  statute  provides  another  remedy  by  connntBc^ 
Rex  V.  Comniings,  et  alt.  7  W.  III.  5  Mod.  179.  1  Bott,  542.  PI- 3^ 
Rex  9.  King,  9  Str.  1268.   See  Rex  «.  Robinson,  ante,  ^es. 

(8)  Per  Eyre  J.,  Moulsworth's  case.  Comb.  S87. 

(3)  Rex  V.  Egginton,  1  Term  Rep.  S69.  These  and  die  sobseqe^ 
determinations  were  dedded  prior  to  50  Geo.  III.  c.49.;  but  tbe^c^ 
equally  applicable  to  cases  under  this  statute. 

(4)  His  lordship  said,  if  there  was  no  oppoution,  the  order  sbooHic 
made.  Ex  parte  Exldgh,  6  Ves.  jnn.  811.  and  qucre  whether  49GeeJl» 
c.  181.  S.9.  has  any  operation  on  cases  of  an  overseer'i  bankruptcy  dstil 
his  continuance  in  office?   It  provides,  **  that  all  and  eveiy  p0»>  * 
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An  overseer  was  committed  until  he  should  give  in  and 
verify  his  accounts.  He  became  a  bankrupt  before  the 
expiration  of  his  year,  with  a  balance  of  the  parish  money 
in  his  hands.  He  accounted  for  the  balance  under  his 
commission,  and  afterwards  obtained  his  certificate,  which 
was  held  to  entide  him  to  be  discharged  out  of  custody  upon 
verifying  his  account :  for  the  money  in  his  hands  at  the 
time  of  his  bankruptcy  was  debitum  in  praseniij  although 
he  might  be  only  accountable  for  it  injiduro.  (1) 

•  •• 
r 

If  an  overseer  becomes  bankrupt  subsequent  to  the  ex-  ^tb,  Ifbank- 
piration  of  his  year,  and  before  payment  of  any  balance  due  l^^radon. 
from  him,  the  parish  may  prove  the  amount  under  his  com- 
mission. And  where  the  object  of  an  overseer's  commitment 
is  only  to  enforce  payment,  he  seems  protected  firom  isuch 
imprisonment,  because  the  bankrupt  iaws  exempt  him  from 
arrest  by  any  process  used  to  compel  the  discharge  of  a 
debt.  (2) 

persons  who  have  or  shall  give  credit  to  any  person  6r  persons  who  be> 
come  bankroptSy  upon  good  and  valuable  consideration  bondjlde^  for 
any  money  whatsoever,  which  ^is  or  shall  not  be  due  or  payable  at  or 
before  the  time  of  such  persons  becoming  bankrupt,  shall  be  entitled  to, 
and  recdve  proportional  dividends  of  the  bankrupt's  estate  equally  with 
his  or  thdr  other  creditors^  deducting  only  a  rebate  of  interest  for  what 
^ey  receive  at  the  rate  of  five  per  cent. 

(1)  Rex  t>.  Tucker,  5  M.  &  S.  508. 

(2)  The  petitioner  absconded,  to  avoid  paying  mon^,  reported  to  be 
in  his  hands  as  assignee,  under  a  commission  of  bankruptcy,  and  which 
under  an  award  made,  and  rule  of  court,  he  was  ordered  to  pay.  Upon 
that  act  of  bankruptcy  a  commission  issued  8gaint;t  him.  He  surrendered 
under  the  commission ;  and  as  he  was  going  out  of  Guildhall  from  his 
examination,  he  was  arrested  under  an  attachment  for  the  contempt. 
The  petitioner  prayed  that  he  might  be  discharged  from  custody,  under 
5  Geo.n.  c.  30.  s.  5.  The  chancellor  thought  this  merely  an  attachment 
to  enforce  the  payment  of  money,  and  dischai^ed  the  bankrupt.  Exparte 
Parker,  3  Ves.  jun.  554.  So  where  one  was  in  custody  for  non-payment 
of  costs,  taxed  in  pursuance  of  a  recognizance,  entered  into  by  him,  on 
his  removal  of  an  indictment  from  quarter  sesnons,  under  5&  6  W.III. 
c.  11.  S.3.  B.R.  held,  that  he  might  be  dischaiged  under  the  lords'  act,, 
for,  although  a  criminal  proceeding  in  form,  it  is  in  substance  of  a  dvil 
nature,  and  an  execution  for  a  debt  to  the  party.  Rex  o.  St<Aes„ 
Cowp.  136.  But  quaere,  whether  the  justices  have  not  power  to  com- 
mit, for  refusing  to  deliver  in  and  verify  an  account  ? 

G  G   4 
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i7Geo.U.  It  is  provided  by  1 7  Geb.  IL  c  S8.  s.  S.  that  if  an  om- 

If  OTweer  ^'^  ^^  before  the  expuratioh  of  his'oflBoe,  his  esecntors  ff 
<fiflt,  priority  adniitiistirators  ^shall  wkhin  foity  days  after  lus  decease,  d^ 
^^^^       Hter  over'  all  ^ngs  oonceming  his  office  to  some  chuni- 

warden-  or  other  of  the  plaoe^  and  shall  pay  out  of  the  assets 
1^  by  such  ^overseer  all  sums  cS  mo&ey  remainingdoe, 
which  he  received  by  virtue  of  his  said  offik»i  before  aoj  of 
his'  ol^er  debts  are  paid  and  satisfied* 

^hm^'**  If  justices  decline  to  receive  and  proceed  upon  a  mr 

refuse  tool-    plaint  against  an  overseer,  for  refusing  to  pay  overtbebt- 

force  payment  lance  in  his  hands,  the  court  of  kinflfs  bench  will  grant  a 
of  the  balance.  ••■  %    %         ^  \ 

mandamus  to  compel  them.  (1) 

Return  of  a  Mandamus  to  the  justices  to  grant  a  warrant  for  kijiif 

^Bd^that  thirty  pounds,  being  the  balance  t^  die  account  of  tkto 
the  overseers  overseers  in  their  hands.  They  returned,  that  diere  vis 
balimoe^for  *  *"^^  *  balance,  but  that  the  vestry  had  ordered  them  (u 
panoses  not  the  overseers)  to  retain  it^  and  employ  an  attora^  to  s« 
43  EUsfcfs.  u  ^^  ^^''^^  charily  mmiqr,  and  get  it  laid  out  for  the  bax& 
insufficient.       of  the  poor ;  that  one  O.  was  so  employed,  and  the  bshus 

exhausted  in  fees,  and  that  the  overseers  had  engaged  to  pij 
G. ;  et  ed  de  causOf  they  had  refused  to  iprant  the  wam^ 
Per  Curiam.  There  must  go  a  peremptoiy  mandamos;  k 
the  43  Eliz.  c.  2.  s.  2.  says,  the  balance  shall  be  paid  over  (d 
the  new  overseers,  under  a  penalty,  and  it  is  not  in  the  paver 
of  the  vestry  to  dispense  with  the  statute.  (2) 

-■  ■ ■  ■    «     .   ■  ^  — _ 

(1)  See  Rex  v.  Carter,  4  Term  Rep.  S4^.  post.  470,  (S>    Ra  J 
Pascoe,  2  M.  &  S.  347.  ante,  453,  post. 

(2)  Rexo.Justicesof  Somersetshire,  2  Str.  992.  Cunn.  I05.S.C.  ^ 
to  the  sessions'  power  to  order  payment  of  the  balance,  see  pest. 


457 


Sect.  VI. 

Of  Money  due  to  Parish  Officers  during  the  Continuance  or 

at  the  Expiration  of  their  Office, 

It  has  been  already  seen,  that  if  a  balance  is  in  the  over-  Balance  due  to 
seers*  favour,  their  successors  cannot  repay  them  (1)  except  J^^Jj^^c^ 
in  cases  provided  for  by  17  Geo.  11.  c.d8.,andby4lOeo.IIL  only  under 
cM.s.9.(«)  l-£^' 

41  Geo.  in. 
In  a  case  prior  to  these  statutes,  where  it  appeared  that  c.2J. 

an  overseer  had  omitted  to  take  credit  in  his  account  for  a  ^"^>^  against 
sum  of  money  justly  expended  by  him,  it  was  held,  that  the  hb  accounts, 

sessions  had  no  authority,  upon  appeal,  to  order  his  sue-  not  to  be  recti- 

1  •.  II         i«      fied  by  sessions 

cessors  to  pay  the  money  to  his  executor,  although  the  ^^^  settle- 
vestry  consented  (S);  for  otherwise,  a  man  who  came  into  nient,  though 
the  parish  after  the  overseer's  year,  would  be  charged  to  ^^  consent 
the  expence  of  that  preceding  year,  while  he  had  been 
contributing 'to  the  maintenance  of  other  poor  in  anothtf 
parish.  (4) 

But  where  one  overseer  is  money  out  of  pocket,  and  one  But  he  might 
of  his  co-officers  has  received  a  sufficiency  to  reimburse  him,  {?®  rehnburscd 
an  order  may  be  made  upon  such  officer.  (5)  hisco-officer*s 

hand,orif|>aid 

mi  n  T  .1.1  .  1      <•  T»         tohissuccessor. 

There  are  four  adjacent  towns  within  the  parish  of  Ban*  \yhen  over- 
bury,  and  there  is  an  overseer  within  each  town,  and  an  seers  of  dis- 
overseer  also  within  the  borough ;  they  i^  join  in  one  ac-  ^^^  ^j^  to 
county  and  there  is  but  one  rate  made  for  all  the  parish,  but  receive  from 
the  overseers  of  each  particular  town  collect  and  pay  the  ^^  other. 
money  within  such  town.    A  person^  who  is  tenantv^lands 

J-^'^-^^-^—  -■  ■!■  I  l.ll  ..1  111.^-^1^  111.  H^l.l         P.  .in..  »         ■■«! 

(1)  SeeTawney's  case,  s  Ld.  Raym.  101 1.  Rex  t.  Overseers  of  St. 
Peter's  the  Great,  Chichester,  foLss.  But  see  the  order  as  recited. 
1  Const.  310.  PI.  951.  and  ante.  Vol.  I.  68.  et  seq. 

(2)  Ante,  Vol.  1. 67.  et  seq. 

(3)  Reg.  V.  Ware,  1  Bott,  514.  PI.  528. 

(4)  S.C.  Vol.  19.  1  Bott,3I4.  n.(a).  Hew.  Goodcheap,  ante, 444.(1) 
(i)  Semb.  Rexf7.  Ltmehouse,  iGeoJ.  Fol.SS. 
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in  one  of  these  towns,  lives  in  the  borough,  and  is  assesEeJ 
by  the  overseer  of  the  borough  for  kmds  witfam  the  tovn, 
and  paid  to  the  overseer  of  the  borough,  and  the  like  is 
done  in  the  other  towns;  so  that  the  overseer  of  the  boroogli 
had  a  surplusage  for  the  poor  within  the  borouj^  and  the 
overseers  of  the  towns  wanted  money  for  the  poor  witkin 
the  towns,  though  the  poor  within  the  towns  were  leastba 
the  pocMT  within  the  borough*  And  upon  this,  the  justices 
ordered  that  there  should  be  distribution  made;  and  tins 
order,  being  removed,  was  confinned,  this  being hcMwt 
within  the  statute  1S&  14Car.IL  c  12*  (1) 


Sect.  VIL 

Q^  compelling  the  Delivery  of  Books  and  other  paroM 

Documents. 

Mandamus  to  The  books  of  the  poor  rates  (and  other  public  booba"! 
ve^^  parish  pctp^i^  belon^g  to  the  parish)  (2),  ought  to  be  kept  so  as 
booksy  ftc.        all  the  parishioners  may  have  access  to  them ;  and  theover* 

seers  and  churchwardens  for  the  time  being  ought  to  loR 
the  custody  thereof.  A  compulsory  and  summarj  pro- 
ceeding, to  oblige  the  old  overseers  to  deliver  them  up  ^ 
their  successors  is  given  by  17Gieo.II.  cS8.  (S)  Itl»^ 
been  also  held,  that  the  court  may  grant  a  writ  of  mandunos 
to  compel  them.  (4) 

By  50Greo.III.  c49.  s.  1.  If  they  or  any  cf  then  re- 
fuse or  neglect  to  deliver  over  to  their  successors  widiiD 
ten  days  from  the  signing  and  attesting  their  accounts  ^ 
goods,  chattels,  or  other  things,  which  on  the  exanuDatia) 
and  allowance  of  their  accounts  (under  that  act)  ^ 
appear  to  be  remaining  in  their  hands,  any  two  or  dxk^ 
justices  may  commit  him,  her,  or  them  to  the  commci 

(1)  Case  of  the  borough  of  Banbuiy,  Skin.  25S. 
(s)  Rex  V.  Bletshow,  1  Bott,  900.  PI.  306. 

(3)  Sect.  8.  ante,  439. 

(4)  Rex  o. Clapham,  Trin.  34&S5Geo.Il.  1  Wils.S0!5. 
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gaol  until  they  shall  have  delivered  over  such  goods^  chatr 
tels,  and  other  thuigs.  (1) 


Sect.  VIIL 

Of  appealing  against  Ooerseeri  Accounts. 

If  the  sacceedinff  overseers  are  dissatisfied  with  the  ao»  Succeeding 
,  P  i_      1  overseers,  and 

count  given  by  their  predecessors,  and  allovired  by  the  ma-  ^  aggrieved, 

gistrates,  they  may  appeal  on  behalf  of  the  parish  to  the  °»y  appeal. 

quarter  sessions.    The  same  remedy  is  given  to  all  other 

persons  having  objections  to   their  accounts,   or  finding 

themselves  aggrieved  by  any  neglect,  or  thing  done,  or 

omitted,  by  the  churchwardens,  overseers,  and  justices.  (2) 

It  is  not  sufficient  to  state  in  the  notice  of  appeal  the  Notice  of 
items  of  account  objected  to ;  the  causes  and  grounds  of  the  ^P®^' 
olgecUons  should  be  specified.  (8) 

Upon  appeal  by  I.  T.,  a  rated  inhabitant,  against  the 
accounts  of  the  overseers  of  the  township  of  S. ;  the  sea- 
sions  in  their  case  for  the  Court's  opinion  stated  that  the  ap- 
pellant's solicitor  gave  the  following  notice :  As  solicitor 
of  I.  T.,  &C.  I  do  hereby  give  you  notice,  that  at  the  last 
general  quarter  sessions,  for  &c.  the  said  I.  T.  entered  an  ap- 
peal against  the  accounts  of  I.  S.  and  T.  L.,  overseers  of 
the  poor  of  the  said  township,  &c.,  and  that  appellant  would 
object  to  certain  items  which  were  specified  in  the  notice, 
and  that  it  would  be  insisted  on  upon  the  hearing  that  all  of 
them  should  be  struck  out  and  disallowed,  but  it  omitted 


(1)  See  Groome  v.  Forrester,  ante,  445.  (2). 

(2)  Originally  by  43  Eliz.  c.  s.  s.  6.,  afterwards  by  1 7  Geo.  II.  c.  38.  s.  4. 
The  power  of  appealing  against  a  poor  rate,  bdng  given  by  the  same 
clauses,  as  allow  it  against  overseers'  accounts,  the  subject  will  be  ex- 
plained more  minutely,  in  treating  of  appeals  against  rates,  &c.  The 
41  G.III.  c.25.  S.4.  likewise  requires  that  there  shall  be  a  similar  notice 
of  appeal  in  this  case^  as  in  appeals  against  rates  for  the  poor's  relief,  for 
which  see  also  post,  chap.  zxxviL 

(3)  Rex  V.  Maysil,  3D.&R.  588. 
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to  specify  any  particular  ground  of  otgedioii  to  the  serasi 
items.  The  respondent's  counsel  objected  to  die  heuiog 
of  the  q>peal9  on  the  ground  that  the  particular  caues  and 
grounds  of  appeal  against  the  items  contained  in  the  notke 
were  not  specified  therein  as  required  by  41  GecKlILcil 
s*4.;  the  day  before  the  hearing  of  the  appeal,  theattim 
br  the  appellant  and  respondent  oitered  into  the  fidlowie 
admissions :  Upon  an  appeal  against  the  accounts,  &c^ 
we  do  hteeby  agree  to  admit  on  the  hearing  erf*  dus  f- 
peal,  that  all  the  payments  charged  in  the  accounts  of  tk 
said  respondents  to  which  the  appellant  objects^  werea^ 
tually  made  to  or  for  the  use  of  the  several  persons  towiwo 
the  same  are  charged  to  be  paid,  and  that  the  several  sm 
charged  in  such  accounts  to  have  been  paid  to  J.S.aai 
Mrs,  H*  req)ectively,  were  for  debts  contracted  by  theonr- 
seers  of  the  poor  of  the  said  township  of  S.,  in  oneoraoit 
years  previous  to  the  year  in  which  the  said  reqiooto 
w^re  overseers,  and  were  not  contracted  by  the  said  I^ 
spondents  for  the  service  of  their  current  year;  anddK 
respondents  undertake  to  produce,  upon  the  hearing  the  ap- 
peal, the  original  accounts,  and  vouchers  regardiif  ^ 
sum  and  sums  of  money  objected  to  by  the  appdkiilb 
The  court  of  quarter  sessions  without  expressing  any  op- 
nion  as  to  the  goodness  of  the  notice^  considered  the  t^ 
missions  as  a  complete  waiver  of  the  objection  to  H,  tsi 
entered  into  the  merits  of  the  said  ^ipeaL 

Baylqr  J.  The  statute  41  GreallL  c.23.  requires  ooe 
of  two  things,  either  notice  in  writing  stating  and  spedfrof 
the.  particular  causes  or  grounds  of  appeal ;  or,  seooodlTT 
consent  by  the  overseers  to  be  signified  by  them  or  tbdr 
attorney  in  open  court,  that  the  sessions  may  proceel 
though  there  has  been  no  proper  notice.  Tie  notice 
in  writing  is  to  be  signed  by  the  party  giving  il^  or  bis 
attorney,  and  to  be  left  at  the  place  of  abode  of  tk 
officers,  and  the  sessions  shall  not  examine  into  0; 
other  cause  or  ground  of  appeal  than  the  notice  specfe^ 
Two  questions  therefore  arise.  Has  there  been  sack< 
notice  as  the  statute  requires  ?  Has  there  been  such  a  wai^^' 
In  this  case,  the  original  notice  which  was  served  ele^^ 
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days  befiwe  the  oommencemeDt  of  the  sessions,  stated  only, 
tJiat  the  iqfxpdlaht  would  object  to  lliir^-five  items  or  chaises 
of  payment,  which  he  specified*  On  what  gronnds  he  would 
object  he  does  not  state.  The  day  after  the  sessions  com- 
menced, being  the  day  before  their  adjournment  day,  the 
attomies  fin*  the  appdlant  and  respondents,  agreed  to  ad- 
mit that  all  the  payments  objected  to^  were  in  fiu^  made, 
but  that  fiwr  of  them  were  for  debts  contracted  in  prior 
years,  not  for  debts  contracted  for  the  service  of  the  year 
to  which  the  accounts  referred,  and  the  respondents  agreed 
to  produce  the  original  accounts  and  vouchers  regarding 
the  items  objected  to.  The  sessions  expressed  no  opinion 
as  to  the  notice,  but  thought  these  admissions  a  waiver  of 
all  objections  to  it.  As  to  the  waiver  the  statute  expressly 
provides  that  the  sessions  shall  not  examine  c(t  inquire 
into  any  ground  of  appeal  not  specified  in  the  notice, 
with  the  single  exception  only  of  consent  by  the  over- 
seers, signified  by  them  or  their  attorney  in  open  court, 
and  we  think  the  statute  has  excluded,  and  intended  to 
exclude  all  questions  of  waiver  in  any  other  way,  and  that 
as  there  was  no  such  consent  as  the  statute  requbes,  we 
i^annot  enter  into  the  question  of  any  other  species  of  waiver, 
rhen  can  it  be  said  that  this  notice  states  and  specifies  the 
^articular  causes  and  grounds  of  appeal?  It  states  only  that 
he  appeUant  will  object  to  the  thirty<^ve  items  or  charges 
)f  payment;  but  why?  It  may  be  because  they  are  &lse 
tems,  that  they  have  not]  been  paid ;  it  may  be  because 
hough  paid,  and  rightly  paid,  they  ought  not  to  be  brought 
Q  charge  against  the  parish,  but  ought  to  be  paid  person- 
lly  by  the  overseers ;  and  where  a  notice  is  general  and 
eaves  it  uncertam,  upon  which  of  sevend  possible  grounds 
f  objection  an  item  is  questioned,  can  we  say  that  it  states 
nd  specifies  a  particular  ground?  We  think  not  Then 
rill  the  admissions  supply  the  defect  in  this  notice  not 
s  a  waiver,  but  as  a  good  notice  in  itself.  The  statute 
resciibes  no  form  of  notice,  it  specifies  no  time  within 
hich  it  shall  be  delivered ;  and  its  only  object  being  that 
le  respondents  may  know  distipctly  ivhat  objections  they 
e  to  prepare  to  meet ;  and  so  long  as  that  knowledge  is 
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tMj  oommiiBkated  to  them  in  writm^  it  msy  be  dioa^ 
that  the  mode  in  which  it  is  commoniailed  is  immilemL 
But  it  can  never  be  supposed  that  the  reqxmdentfsattonKr 
ineanty  by  entering  into  these  admiarions,  to  wuve  ao; 
other  objections  which  would  otherwise  have  been  bpen  to 
him :  his  authori^  would  be  to  uphold  the  rights  of  tk 
respondents,  not  to  give  them  up;  and  where  the  stttiir 
requires  notice  in  writing  to  be  left  at  the  place  of  aboiL 
of  the  person  on  whom  it  is  to  be  served,  we  thiuk  «e 
ought  not,  excqit  upon  very  clear  grounds,  to  aDow  k  to 
be  dispensed  with.  (I) 

No  time  limit-  The  43  Eliz.  imposed  no  limitation  as  to  the  time  of 
ing^by^SfEllE.  appealing;  it  was  held,  therefore^  that,  under  that  statute, 

the  parish  might  q>peal  against  accounts  several  years  after 

How  fiu-  limit-  they  had  been  allowed  and  confirmed.  (8)    And  it  wis  ooa 

ieinoiity  after   clecided  that  the  17  Geo.IL  had  made  no  alteration  in  tk 

allowaoce  by     respect,  where  the  party  appealed  against  the  aUovanoe  <t 

^'   '        overseers' accounts,  and  an  order  to  pay  over  his  balance  (5> 

or  such  other  acts  as  are  required  to  be-done  by  viitiieflf 

48  Eliz.  (4) 


(1)  Rex  0.  J.  Sheard  and  another,  Stttingt  aftar  Hi.  T.  5  GcaR 
S  D*  &  G%  85Sa 
(S)  Rex  V.  Bowen,  Sett.  Poor,  1 1 1.  Rex  v.  Bartiet,  poit,  467.(5) 

(3)  Rex  V.  MHutear  and  others  3  Burr.  1365.  poi^  469.(3) 

(4)  This  was  decided  in  the  following  case : 

Rule  to  shew  cause,  why  an  order  oftetnom  £inmnmg  jtr  offctk  ti 
overseen'  accounts,  on  the  ground  of  not  bong  made  within  dne  tat 
(being  after  the  next  sesiion,)  wheieas  by  43  Eltt.  no  time  is  ipecifei; 
should  not  be  quashed. 

Another  objection  to  the  order  of  scsaons  was,  that  one  of  the  cboR^ 
wardens,  whose  accounts  were  appetded  against,  sat  as  a  justice  aodjo^ 
when  the  question  was  brought  on  at  the  sesnons. 

Mr.  Dnnmng  and  Mr.Kenyon,  in  support  of  the  rul^  contended  tb^ 
by  Stat.  Blit.  the  appeal  need  not  be  to  the  next  senonib  Hut  it  ^ 
not  i^pear  that  the  proceedings  were  on  ITGeo.II^  "miAAk  finits  tki 
appeal  to  the  next  sessions ;  consequently,  that  the  appeals  were  OBpo- 
perly  dismissed ;  that  the  1 7  Geo.II.  could  not  be  considered  as  repeiia; 
the  Stat,  of  Eliz.;  that  it  would  be  dangerous  to  leave  it  in  the  powff^ 
the  officers  whose  accounts  were  impeached,  to  limit  the  time  ofspf^ 
by  going  beA>re  one  justice* 


^Ofappealif^  against  Ooerseeri  Accounis*  ^^^ 

Whoe  overseers'  acooimts  were  yerified  and  allowed 
8th  July,  being  the  last  day  permitted  by  the  practice  of 


That  no  man  can  be  a  judge  in  his  own  casCi  as  fq>pear8  by  a  case  in 
Salk.  page  «07.   Hard.  503. 

Mr.  Wallace  and  Mr.  Bearcroft,  on  the  other  side,  innsted  that 
1 7  Geo. II.  and  43  Eliz.  being  m  pari  materia^  must  be  taken  as  one  act« 
and  that  stat.  of  Geo. II.  had  limited  the  time  of  appeal,  which  the  stat. 
of  Eliz.  had  left  open.  That  1 7  Geo.  II.  was  made  to  supply  the  defects 
of  the  act  of  Eliz.,  one  of  which  was  the  not  limiting  the  time  of  appeal. 
That  it  did  not  appear  that  one  of  the  churchwardens  did  act  as  judge. 

Lord  Mansfield. — The  churchwarden's  acting  as  judge  vitiates  the 
whole. 

Mr.  J.  Aston. — In  the  King  and  Sunninghill  the  court  gave  no  opinion 
whether  the  time  of  appeal  to  overseers'  accounts  is  the  same  by  stat. 
Eliz.  and  17  Geo.  II. ;  but  they  inclined  to  think  that,  being  in  jpan'  ma- 
teria^  it  was  confined  by  17Geo.IL  to  the  next  sessions.  I  give  no 
opinion  about  it.  The  case  must  be  sent  back  to  be  re-stated,  particu- 
larly with  respect  to  the  manner  of  proceeding  on  the  several  eppeab. 

Mr.  J.  WiUes  and  Ashhurst  said  nothing,  as  the  case  was  determined 
on  the  ground  of  the  churchwarden's  acting  as  judge  in  his  own  case. 
But  Mr.  J.  Aston  expressed  very  strongly  the  inclination  of  his  opinion, 
that  the  appeal  was  confined  to  the  next  sessions,  and  that  17 Geo. II. 
had  in  that  respect  altered  the  49  Eliz. 

This  case  came  on  again  in  Easter  Term,  1775. 

Copy  of  the  amended  return  to  the  certiorari :  -* 

The  general  quarter  sessions  held  pursuant  to  adjournment,  &c.  be- 
fore John  Beedon,  esq.  &c  14th  June,  1773.  Also  at  this  sessions,  the 
six  several  appeals  of  the  Earl  of  Ashbumham,  against  the  accounts  of 
the  overseers  of  Peveusey  aforesaid,  for  the  six  years  preceding  the  last, 
from  Easter  1766  to  l77S,and  lodged  at  the  last  general  quarter  sessions 
of  the  peace  holden  for  the  said  town  and  liberty,  iffere  ordered  tobedts- 
miuedf  as  coming  too  late,  and  the  same  are  by  this  court  dismissed  ac- 
cordingly. 

The  said  J.  Beedon,  esq.  the  bailiflT,  was  overseer  of  Pevensey,  from 
Easter  1767  to  1768.  The  account  made  up  at  Easter  1767  was  al- 
lowed 30th  April  1767  by  ttuo  justices,  being  first  verified  on  oath  of  one 
of  the  overseers. 

The  account  made  up  at  Easter  1768  was  allowed  15th  April  1768  by 
two  justices,  and  verified  upon  oath. 

From  Easter  1768  to  the  present  time,  Beedon  has  always  been  one 
of  the  churchwardens  of  said  parish. 

The  acoount  of  Easter  1769  was  allowed  6th  April  1 769  by  two  jus- 
tices, and  verified  as  aforesaid. 

The  account  of  Easter  1770  was  allowed  26th  June  by  two  justices, 

and  verified. 
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the  sesaioDa  for  giving  notii^  of  appwVtolhe. neirt jensiung 
sessions,  holden  in  July,  B»  an  inhabitant  appeal^  to  the 


The  account  of  Easter  1771,  allowed  isthi^uil  1771>&e.  P9*M, 
Easter  1779,  allowed  on.29th  April  I772,&c.    Do.of  Ewter  nitf^ 
lowed  25d  April  1773,  &c. 

During  all  these  years  Beedon  and  one  of  the 
rated  to  P^ensey. 

General  quarter  sessions,  Kith  July  177 J,  before  John 
&c^  on  the  appeal  of  the  Rt.  Hon.  the  Eari  of  Asbbttmham,  a^HPsttbe 
accounts  of  J.Reppington  and  Mr.  Man,  the  late  oveneers  4if  said  pa> 
rish,  lodged  at  the  last  general  quarter  sesnons,  and  relinked  to  tlpi^ft 
is  ordered,  that  the  said  account  be  confirmed,  and  the  same  ]»by  this 
court  confirmed  accordingly. 

Ako  on  the  appeal  of  the  said  Earl  of  Ashbumhaoi  agaimt  the  kit 
rate  or  assessment  made  for  said  parish  of  Pevenseg^  it  is  ordered  Aat 
the  same  be  amended  as  follows:  That  John  Beedon  .be  taxad-.^ias 
dwelling-house  at  4/.  a  year  instead  of  J^ ;  that  Eliz.  Jansett  bc^  taxad  at 
4/.  for  her  dwelling^ouse,  instead  of  iL  ;  and  tihat  the  «aid  rate  be  with 
such  amendments  confirmed,  and  the  some  b  eoofirmedaococdi^gl^ 

At  this  sessions  previous  to  the  defeenninattosis  of  the^aid  a|ft{«alvtht 
attorney  lor  the  appellant  moved,  whether  aa fieedon  the.baipr.vaaeaa 
of  the  churchwardens,  and»  therefore^  as  pcetendad  a^fifatyy^aHlthavl 
being  no  deputy-baillfl^  this  couTt  had  juBidiction.to 
The  bailiff  and  jurat»  were  unanimously  ofotmuoa-tiMgr  ii«L 

In  the  aooomt^lnsni  Easter  1772  to  I77ay  it  lypearcd  to 
on  the  hearing  of  the  appeal  against  k,  that  the  ^eneem  bad 
hl.'iBi.  4ii  for  thdr  own  and  theJr  companions  eaii^  aod  danhii^ak 
an  inn. 

No  ovdifep  of  any  jQHaee  was  ditaiwcd  lor  any  of  the 
therein  chaiged.  No  piroof  was  nada  of  many  sums  cfaaiged,  tiMM^ 
Insisted  on.  In  said  aoooont  was  cfaaigeda  bill  as  paid  to  Beadoi^ which 
was  not  at  hearing  the  appeal  paid. 

The  account  contained  the  following  articles : 

Paidfor  coUecring  and  making  ^e  book,  15ff. 

Pud  for  making  a  book.  Si. 

Transcrilnng  do.  in  the  great  book,  5s. 

A  sum  of  15s.  was  charged  as  aforesaid^for  rent  of  etenement  fijr  one 
G«Mre,  who  was  not  apauper,  and  ttappeared,  at  the  time  of  delmu»> 
ing  the  appeal,  that  neither  that  sum  nor  the  sums  oteL  IQs.  and  IklQ^ 
were  then  paid.  A  sum  of  50^  borrowed  by  farmer  overseen^  on  dior 
lyotMln  1769  and  1771,  were  charged.  Ph)of  was  made  before  the 
^urt  proceed^  to  dismiss  the  appeals  i^gainft  the  six  first  year^  ac^ 
counts,  on  the  ground  of  their  copuog  too  late^  that  the  notices  of  a||WBl 
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subsequent  sesslidns  hoMen  in  Qst6ber,  #hen  his  api^eai 
Wd5  disifdssdd  en  the  grbtind  that  B.  ought  to  h6T<s  »^ 


wtxt  coodied  fn  genentf  terms,  and  did  not  import  that  the  appeals  were 
srought orlOi be proeeedcd on  under  17 Geo.ii. 

Th«  laid  Johs  Beedtai  withdmr.and  did  Q(>|  rit  at  the  detenninatioa 
>f  the  laid  apfeaL 

Mr.  Danniog  and  Mr.  Kenyon,  in  support  of  the  rule,  insisted,  that  as 
o  six  orders,  they  ought  to  be  quashed,  because  they  rejected  the  ap- 
leris;  and  the  7th,  beemisethey  determraed  for  the  rate  when  they 
lugbt  io  haw  qnirivd  it. 

That  tli9  nptfee  efs^peal  Mpg  generil,  the  iy)peUaDt  aigM  ^9Utd 
ither  under  the  stat.  Elk.  or  Geo.  II.  The  stat.  Eliz.  does  not  confine 
he  i^ppeal  to  the  next  sessions,  and  therefore  the  justices  did  wrong  in 
elusSng  to  recdve  the  appcds. 

That  Hfr.Beedoti  wbs  a  justice  and  party,  tM  althoagh  Jtk  ittted 
int  he  withdrew  at  the  time  of  the  decision,  yet  ftafc  was  .«M  donehi* 
\yet  because  by  the  style  of  the  court,  it  appears  that  he  was  present, 
hich  he  ai^ht  not  to  have  been. 

If  the  oourt  thinks,  however,  the  state  of  the  case  is  to  be  relied  on, 
)ntrary  to  the  style  of  the  court,  an  information  must  be  moved  for,  fof 
rocuriog  a  fidsehood  to  be  stated. 

The  juidots  have  stated  upon  the  appeal  which  was  heard,  (viz.  the 
Ji,) sMfBfJpnt  grounds  to  destroy  their  decision;  for  they  allowed  a 
igs  sum  for  eating  and  drinking,  iot  rent  for  a  man  not  a  pauper,  and 
)l,  for  reimbursing  people  who  had  been  out  of  office  a  great  while, 
udi  ihg^  cannot  do ;  the  parish  bdng  a  fluctuating  body,  it  would  be 
ird  to  make  one  set  of  parishioners  pay  debts  contracted  by  another 

t. 

Mr.  WaUace  and  Mr.  Bearcroft,  on  the  other  side. — Tlie  court  gave 
»  ofHoaosi  in  the  King  v.  Justices  of  Berks,  whether  an  appeal  under 
^  ctat.  of  J31ia*  could  be  commenced  after  the  next  sessions  ;  but  Mr. 
arccoft  mfq»^*1*^  thepeactice  to  be,  that  appeals  under  that  stat.  may 
aAor  thf  aexi  session. 

The  cowt  at  first  doubted  whether  the  sut.  of  Eliz.  and  17  Geo.n. 
ing  in  pofimaUritif  were  not  to  be  considered  as  one  stat.,  and  whe* 
>r  17  Geo.  11.  had  not  confined  the  appeal  to  the  next  sessions,  and 
roducsed  a  new  regulation;  and  Mr.  J.  Aston  thought  it  would  be 
>st  convenient  so  to  lunit  the  appeal ;  upon  which  Mr.  Dunning  said^ 
did  not  contend  but  that  the  sesdons  n^t,  upon  hearing  the  merits, 

the  appeal  ought  to  be  brought  at  the  next  sessions,  and  on  that 
ount  particular  circumstances  might  decide  against  the  appelant, 

they  bad  no  rig^  to  refiise  to  receive  the  appeal,  without  hearing 
r  chtn^  <^  it^  merely  because  of  its  not  being  in  time. 


pel  Iheijii^eigs  %h  hear  ffeU  ajip^ritt  beiBg'Oi&ptgptiijr 
^HMitfsiiedj  tte  ocmtt^  aft^  taking  tfastelb'lMkifito 
Adbbufiiham  ( I ),  were  of  opmion  that  ifi  «^eiy^vie#' Clf'lftie 
clfie  the  mandamus  should  go^  wfatfttheritbe^A'^iMttUtt^ 
under  43  of  EUz.  or  170eo.IL  For  sof^posk^'il'tb  tt 
ffnder  dtat.  17  6eo^IL  and  dii{^MMkijf^'fhat  stalMtt  *itt  itt 
respedt  to  have  repealed  (he  statute  48  Waik  (i^hfch'toih 
the  cases  cited  seems  by  no  means  settled)^  aiffl-ipMei^ilR 
dnmrnstanoes,  the  July  sesskxtw  could  'wn^^*eMddiM^ 
the  next  sessions  for  the  purpose  of  ^s)^|>Md^  '  ^f^ttk 
allowstdce  ^h»  on  the  6th  of  July  tile  last  dl^  iiA«P*^ 
effectual  notice  of  appeal  could  be  given,  and  it  did  not 
appear  when  B.  had  any  ndaoe  of  aucb  aitoi|aiioti'4diVtibe 
trsnftaetkm  seems  to  cany  with  it  the  nuska  tf  dBsf^pntD 
defeat  file  appeal. (9)  ...••:   -ui  imr 

-'■'••  *..•••)    •>if'>i>w 

But  iris  now  setded  that  since  17  OeowII.  cSaj^nanoR- 
peal  against:  overseers' accounts  must  in  eviary  caafttebnade 

2Mai^eld.  •—  Jif  it  dear  (he  appeal  mty  te  at  any  falir^tMler  ^e 
/Elk.  TU  eottH&iigf^ruitto  ^coisMHIanee  Mrg6ijf»  mt^m 
drmfang:  and  therefore  thought  the  order  of  senbiu  should  lie  qnadied; 
Mum  if  v/jA  A^^^lf^arefl  that  the.  ol^tion,  to  Beedqa  was  overcpme  1^  t^ff^ 
'^iU  y.'.tm  /x  A    Qt  the  cajMS.    tie  observed  that  the  universal  practice  under  nt.fi&. 
^kAw  \yjiu.  I    ii^t  tb  Uinlt  ah  app^  to  the  nekt  semon^  was  eicertlAijtyiyftiyft 
'  ''     '4W<fiife  Aat  <pie8A)nt     '  ••'  '  ,:•-•-'  -»iii.up^i*i  oJ 

:-  JDiaisaMOfthavBdoBa wronginJMtivceivMgtheqff^^ 
jBliz.  prescribes  no  time. 
Mr.  J.  Aston. — Theckurdkoardemaiid  ooeneenurrto^x 


for  ihdr  hare  expencei,    Thecourt  did  noti]ll  tfaecaseof  the  Jutmof 
fie^LS  give  their  opinion,  whether  under  stst  EEz.  ^^iSjifiilfW^ 
up  to  the  next  ses^ns ;  but  I  see  by  another  note,  of  a  cM%li£l^'0tat, 
the  court 'said  there  was  no  limitadon  to  an  appeal  undo*  db^  mi^iiBd 
i  ihmk  tliere  is  not^  thoqgh  there  may  be  great  inconvewiioilii^i 
appeals  at  0  great  Jislance  of  dme.  '  ' '    '  '''^'^'^^V 

Mr.  J.  Willes  and  Asnhurst  agreeing.  , 

Rule  was  made  absolute.*^  .  ^ 


•Thekhign/TheEar^itf^^b&iWmaydo^i^rs^^  . 

iiute  wn  Uken  by  Mr.'ft^eAtf  tttiby,  ftnd  ctottimk^trt*MWlj^  ifti  Hkwl 
Jamc.<i  Burrougb,  esq.,  now  one  of  tin  JMdges  of  the  common  pleiis. 


to  tfaei aott  twmble 'futons  lifteirfitlW'>tfUo«vilii«^  ul^ 
mtf^lMviiig  disQCtad  the  appeal  (o  .fae.b9cmgi1t.41t  tbp 
iiextjis«mns  rati  A§f^  heard  w4  fiipaliy  4gUar|iii|ied^  vmst^ 
iircqrdii^vtQiJth^.nile  laid  down  ia^ilep«2^tb|itapar- 
tkute'^fl^iWiitfY?  Violate  rep^e^  gmer^i  011% 

be  t|ili^.$o  ha^re.virtttally  repealed  tbe'4i5^^Eliz.  cuS.  6»,6«» 
aa  otbeBwiP^lhe  urovMJkwsof  17  GecK  IL^c«68.  a«4.  «(oiMd 
be'reiljt^«4  kuq^einitive.  And  unless «ttch  a eanstniction 
«fas.  lidcylDd^  U  wcmld  always  be  in  die  power,  oilman  afr- 
peUblil:^d«|^metbd  r^qiomieDioChis  Qo$ts  by  delay>og't9 
Milg'liis  fl|qKidi  luitil  after  die  ni^vtaessicms,  ihe'4J(|£LKf. 
^m»0iQ  i^«iE|f||?»ii#Bg costs ia eldier  pwjty^sOX,  <;, 

^Vlb^XfanAjmtg^ihtdtomariMed  ait  ^fefie^r  .for  -iipi^^ai^ 
acHiiili4['lacf(Miiig^.^  ^le;  dtreetiapac'!Pf^:i7:9«P»>UiH<i{i^ 
ind  his  accounts  were  afterwards  allowed;  by  ane^^-:!!^ 
fistrate,  die  justice  by  whom  he  was  committed  was  not 
wHMtttlsd  .to- ilpply '  €a  the  court  of 'Kii^a  Bench,  ftl*  a 
handiwima^to  the  justices  at  a  s«Mi<ms  eubasqweiil^ td ibf 
.U6waii€e,  commanding  them  to  hear  an  appeal  lodg^  be- 

bre  t|^  canunitment  as  being  brought  under  43  Eliz.  (2) 

•  '  •  •  .    , 

'  "TTi^  o^ersee^"  accomits  iliust  be  examined  and  idltiy^  Appeal  muftt 
y  Wo  ju^idces,  before  an  appeal  against  them  caq  be  fn^Se  jut^s'allow- 
>  the  quarter  sessions  (S),  the  17  Geo.II,^C^38.«  6,.4..hi^YiRg  ^"^* 
Hide  nojdtmttitti  in  die  statute  ctf:{3ifiEb:iir^is.respe6t;{4) 

...    .."J 

(1)  (tfBo^.v,  Justices  of  Worcestershire,  5M.&S.  457.     iUiinlji 

m.  i9p.S,C.  ;  /^  ;\;; 

(2 ]  J^x  V,  Justices  oF  Berkshire,  1  Const.  308.  PI.  345.  Tlie  app^l 
is'br$^u^tl>y.the  then  overseer  for  himself  and  the  rest  of  die|>arl»l]. 
le  question  as  stated  in  the  report  was^  "  whether  an  appeal  from  an 
eneer^a  accounts,  verified  and  allowed  accordi^  to  the  ^^ectfoi^fi  of 
;  1 7  Oeo.U.  cSS.  must  be  to  the  next  ses^pns  afler  ^e  allow^c«^  or 
iy  he  to  any  subsequent  sessions.*'  The  rule  for  the  mahdamus  was 
chargpdf  on  the  ground  stated  in  the  text.  But  Yates  X  q^rved, 
am  refy  clear  that  the  appeal  should  have  be^  to  diebcM  seUSons.'* 
3)  Re)C9.BartIet|,7Geo.II.  iBott,,30^.,H.3f?o,,,2  8^.,;^5^.-j  . 
4;  jRftX  «,,Whitear,  ^.Bunr.  13^5. 1  E^tv:)^^..!^^^,  ;;^. ,  „  „  ,,  . 


qi^4fpMif^^faif9^\amme^  ^duffO^. 


As  juclr.v  fi«vhmii<  a|f»Bwtiii .  i»  neoenaijf  la  fbi  tk 
:<jiaitdifitt(Mif  'it.shonld  4ipp«»r.fm  ^fatturC/Ur 


".'.   .>'!'  .' 


Under  45Elis. 
may  find  a  dif- 
ferent  balance 
due,  and  order 
theoveneerto 
pay  it. 


The  two  jus- 
tices fint  r^ 
ferred  to  have 
exclosiTe  juris- 
diction 0/  al- 
lowipgand 
exiBunuun^  the 
accounts. 


If  they  are 
allowed  by 
others,  the 
sessions  on 
appeal  may 
remit  them 
back  to  the 
fintytobe 
allowed. 


.  ib  rnnmijjoigai  under  4&  EUo.  <w&  thai  vpan  ttL^ff^^ 
from  tke  aHowBaoo  of  .ofeneers'  afloousit^  ili»  |BliDO  i 
»iaiifint»  if  they  sea  raason,  may  dsBftlknr  tlHBi»  jnd  (ife 
tke  oir«rwawn  to  pay  a  eeitafai  Aum  over^  wUsh  idi^  jijie 
to  be  mthfliriumds*  (2) 

■t  .  . 
The  defiuidante  haTiog  beon'oventais^f  ^pttaki 
Ash,  laid  ibair  aaooaiits  Mora  tire  jvatioaa  oi4llB  pa»; 
but  before  the  said  two  jusUoea  had  cotfaer .  att(iwei«.4i^ 
aUowad  the  aaooaatSf  or  had  in  ai^  mmtm^ftfrnfiil^ 
esamiae  thetn>  the  defaidaBta  laid  them  Miiratva^ 
jastioai^  who  iffimediataly  aUovved  them.  Oi  w  i|ip» 
9gaiii6t  thew  ao0oimti»  the  sesnODB  ori»ed  dia  Mo'*''' 
lo  aecoont  before  the  two  first  |afllioet»  OltaiMiMiiv 
^piash  the  ordtf,  it  w«8  ooiiteo4ed.  that  the  mmtA  ha 
only  power  to  defeemuiie  the  dtapnte  finally^  aothati^i^ 
aflowance  of  these  accounts  had  not  bem  goods  .^KgrAnU 
eidier  hare  set  them  totally  aside,  or  havO:  eoB/badiS 
mnch  of  them  as  wore  good,  and  set  ande  the  icst;  te 
that  here  they  had  only  referred  the  overaeers  bsdc  to^ 
t»0  &t$t  two  justioes,  without  assigping  aay  enor  or  fitfi 
in  the  allowance  by  the  other  two  jastioe&  .PariMtGt^ 

(9)  Rex«.Btft]ett,  anie^467^5)  ,where  aU  thatappened  bgrthrds 
of  sesiions  waa^  that  it  was  "aa  i^penlftpm  th^  disbiirseaie|i|i«B4f>* 
,  the  allowance  thereof,'*  The  court  held  that  the  single  wx^  *^ 
ance  "  did  not  sufficiently  shew  that  the  accounts  had  been  af^ 
before  two  jusdces,  ifor  it  ^ht  be  an  allowance  by  the  puid^  «A^ 
not  tuoeiMfify  import  the  allowance  of  two  justices;  mi  teeiderss 
4ilashed» 

^,.p]^Bexo.  Hedges^  8 8^555.  AnoTer86er.f:hiv9^Uia.|Bp^^ 
3l,  for  pulting  out  an  apprentice^  and  his  accounts  were  allowed  bjf  (V' 
justices ;  but  in  fact  the  apprentice  never  was  put  out.  Opba  coof^ 
tD~the  se^nsy  they  ordered  that  the  late  pyerseer  should  npj^ 
popoy,  so  fraudulently  obtainej[,'with  oosIib,  &c.  Eyre  4.  V»^ 
cannot  be  inalntmned/  the  sessions  havie  lio  jutistfictioo;  bat  then  s<! 
be  another  remedy,  l>y  indhrtment.    Moulsworth's  case^ jDoob.  ^•- 


-^%4S£1^€»«A    The  wenrie^  ImR9  4a«r  ^^'flAer 

tbeihyair  to  fijpply  taaiiy  jiisiaees^  they.pleate  to  i^fi^sibeii; 

acoottBt§,  and  within  which  tipi^  they  cttniiDt  Ip^  sommoiied 

before  any  justice;  but  when  the  accounts  are  once  laid 

befiif^any  jusfticcv  eitbet  by  tlietns^ves  or  by.thepari$b^ 

after  these  &nr  days,  no  other  justices  can  then  meddW' 

wicb  them^  and  if  they  do^  any  allowance  or  disailowance 

by.supbjusti06si9 void."    Thewocds  ttf 4«3EU9^c2#s«4r  '       t;^ 

are,  ^  shall  make  such  order  therein  as  to  them  shall  \m^ 

thought  convenient;"  and  therefore  they  need  not  finally 

<kt€ndiae  the  disputes ;  and  the  reason  is  plain^  for  diej  ' " 

caonob  altow  the  accounts  themselves,  and  therefore  it  Is  /. ,.'  '\ 

nccMaiy  dialliicy'riiacdd  remiti;  them,  witb  their  oteekrv- 

atichfl^  4o  tliose  -that  had  the  just  oo^oizance.    They  ^  Se^onscitf-' 

Aot^fryliliB  dimgate  imy  authonty  to  such  justices,  but  thdiaufflorS^. 

only  desire  Aem  to  execute  tiieir  own  authority,  and  ^<si%* 

fore  it  difiers  from  the  case  where  the  sessions  refer  any 

thing,  and   give  an  authority  to  the  referee.     This  in*       '"    '  ''|^ 

deed  diey  cannot  do ;  but  here  the  sessions  could  not  take 

it  out  of  the  hands  of  the  first  justices  |  and  if  such  justices 

make  an  unreasonable  delay  in  passing  tlieir  accounts,  the 

party  may  apply  to  this  court  to  hasten  them,  which  is  his  :  ^  >'.<! 

only  remedy.    The  order,  however,  was  (jpiashed,  becausjB 

it  was  stated  to  have  been  inade  on  the  hearing  o.f  Sqiith» 

one  of  the  justices,  an4  did  not  state  that  the  partje?  had 

be(Uibeasd*<l} 

The  tfimxtist  sjessiona  retain  the  sa^ie  jurisdiction  since 
17Geo.IL  <?.38.  which  they  possessed  under  the  act  of 
l^Uabetli  {2} ;  but  they  have  no  power  to  make  an  orighial 
orcler  u^|i^he  late  overseers  to  pay  their  balfuice,  .althoiffif^ 
^^cvfttimsA  hy  ^em»  nnl^s  a  previous  appljcatiim  has  be^ 
made  to  two  justices  for  that  purpose;  for  the  17  Geo^IL 
hasm'aSeno  alteration  in  this  respect,  but  has  quite  an- 
other view.  (3) 


.<•■•  Jij  JvJ 


1     \K\ 


*  »  -.%•••        •  r 


(i)R«i?.Towpfen4,  |Bott,505.  PI.WS.^S.C.  l^Viii.Abf.-^if.   * 
(3)  liet  V.  aoodcb^p^  6  Term  Bep.  i 59.  antf » 444.  (i),"  Rex,».  'Vj^it- 
ear,  ante,  46S.  (5>  *  ;-..,/, ^^j 

(3)  Rex  V.  Whitear,  ante,  462. (3>  '       '      ''-^»^  -- 

U  U   3 


^     »      ^  ..•4?8:..  » 


1  .    . 


CHAP.XXXVL 

ft 

Semidiet  against  Pariik  Qgkenjitt  MUbekmiSmr. 

>  • 

J[J2^J*^I^  This  modes  of  prooeedfiig  Againsrt  )MUrJsli  offiMf^iftr  i 
officen;  and  bl^ikch  or  negtect  of  doty  are,  1^  Wf  btMUAoBf  tilftiii  t 
U«^\tr^"  justice  of  peftce,  under  parficidiir  ^ftiMt^^l}:'  *!,  % 
tiMbyi  tute.  j^^fj^j^jjj^j,^     jj^  gy  information  &i  l!he  totfit '«ff  kia^ 

bench,    i-th,  By  action.  "  *• 

45  Eliz.  c.  2.  The  punishments  inflicted  by  statute  are,  1st,  Bv  43  Eb. 
so^vfeijJiyfc^  C.2.  s.2.  The  churchwardens  and  overseers  are  tooieet 
oace  a  noath.  <^^  ^^c^t  once  a  month,  ui  the  parish  church,  upon  Sond^T 

afternoon,  after  divine  service,  to  consider  of  all  fhiDgs 
concerning  their  office ;  and  any  absenting  himself  iJirltboiU 
lawful  excuse,  or  being  negligent  in  their  office,  or  in  die 
execution  of  the  said  orders  being  made^  by  and  ^nlh  tk 
assent  of  the  justices,  or  any  two  of  them,  shall  ^l^'fer 
every  such  default  of  absence  or  negligence ^Oi.     '*' 

Sect.  4.  deny-  Sect  4.  gives  power  to  levy  sums  due  by  former'  dBSoers, 
mg  mpijqr .  ^ ,  aii4  Jfeo  QQUimit  ia  drfault  of  distress, «  a)8p  to  ^Wiyjtprfc 

/^'' ■ as  shall  refuse,  to  acount  (2)  .    .     _\     ,, 

•..ill, .  I . '    1. "  ''     •  '  '  ' 


.W      .   .' 


,- J 


\59eMOmll.      By  18  &  14Car.IL  c.U-  an  overseer  refusing  to  xj^pofe 

c.iig'Afe>'     1^  person  removed  by  warrant  of  two  justioes  fijn  coe 
naltyforrerai-'    '•*^  .  ''  ^  X        ^'_>-*''-.i    - 

ing  to  leoeive    county,  city,  or  town  corporate^  to  another^  forif^  A  to 

a  pauper.  the  use  of  the  poor  of  the  parish  from  whence  sacb  person 

was  removed,  to  be  levied  by  distress,  &c.  by  wanaot  of 
any  justice  of  the  place  to  which  such  person  was  removedf: 
and  for  wi^t  of  sufficient  distress,  he  is  to  commit  lum  to 
gaol  for  forty  days. 


I,  ,.  .  i   •  ■  ' '^ — "" 

"'*'•'     (1)  Af  to  the  form  of  proce<;4ii^  before  mag^tnite^i  in  the 


victioiis,  see  Botcawen  on  Comnctions. 
(2)  Ante,  452.  • 
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OfSemdies  agaituil  Pari$k  Officers  for  MiAihesabmr*  47S 

By  17Geo»IL  aS.  s.^,  if  aaj  q^wps^^  flimll  xtSfisia  to  i7Geo.II.c.5. 
pay  the  sum  of  5^.  wbe^  oxdfsred  to  bp  jp^id,  for  «ppre^  foj'i^fi^to 
hemliffg  idle  and  di^rdiirly  persops,  it  i)9ay  be  levied  upoi^  pay  for  the  ao- 
him  by  distress,  and  he  shaU  not  be  allowed  it  in  hie  ecr  SSSMriy 
counts.  penons. 

%  i7G^«Ij[«  ^39*  s.  14^  fdiHTchvwdciiB  and  Qverseai8»  i7Geo.ii.c^8. 
whq  i^fiise  or  n^ect  to  obey  and  perfpjnn  the  diivctiaal  ^°^^t,^^^*'^ 
of  this  act,  where  no  penalty  is  before  thereby  provided,  or.  ^  \  ^^f 
m^  sl^fll  9i^fqf4^9^  thereto^  sh^U^  on  paijii  thereof  befi)re     •     o  i  :  !  i 

t9iqjiisti<;«s^.wi^t;hint|«^ojii<)|ilib^  '        .i^iu 

£egiGe  iojtftjt  .iK>t  ipore  th^  5/»  nor  }e^  theft  4M^  tP  b^ 
leviiefdl  by  di«tr/^s,  &c,  (1) 

By  9Geo«JI][,  c.37«  churchward^s,  &c.  wilfully  and  sOtomvA^vw* 
kpcwrixpgly  naajting  any  payme?^!^  U>  or  for  the  poor*;?  us^  ^i  loTto  aoT^  " 
base  or  oounterfeit  money,  or  any  other  than  lawful  mQnpj[  paying  poor  in 
of  Great  Britain,  shall,  upon  donviction  by  one  justice,  '^  money, 
eitfapr  vpoi^  jiOQoappe^ranc^  confessio^^  fr  by  the  o^  of 
oi^  iiifitf)^sfi^  h^  puiy|i^^%e4  to  tdnpi&x.  nojt  J|e^  than  \Qs.  nf^, 
m9^ithaii  f(Pf^  tp  he  leyjpd  by  di^tpess,  .&9  ^  ^PBJm  .^ 
t^  1^  ef  any  po^VT  S#risp9  pr  per/Kn&s  of  th^  p^ri^i  &^  J4 
sf  di  jpuuwar  «3  the  j^st4ce  who  shall  a^jadge  the  £prfeitum 
sImU  4fre^  apd;  axmoint. 

siGeaill.  C.55.  s.l.  impowers  two  or  more  iustu:ei^''35Gei.ni.  ^\j\j 
at  thiejr  iprdal  or  petty  session^  upon  oomplauu  on  oadi,  not^ex^edug 
«p<jL^ft»  due  animiiona,  to  impose  a  xmsonaUe  fiae^  not  ^or.  fordis. 
exceeding  405^  upon  any  constable,  overseer,  See.  tar  any  JSmSS!^  > 
neglect  of  duty  or  cBsobedlende  6f  any  lawful  warrant  or  desun .  .r.i  <  i;*.  i 
order  of  any  justice  or  justices;   wUdi  sum,  unless  ^olA^ 
is  to  be  levied  by  distress  and  ai^Ued  to  the  relief  of  the 
poor. of  the  parishi&c.  where  ilie  offender  resides;  and 
finr  wa«t  of  distress,  ke  is  to  be  committed  to  the  house 
of  correction,  fov  any  space  of  time  not  exceeding  ten  days. 

« 

II  dso  gives  the  p^urty  aggrieved  an  appeal  to  theipiarter  Power  of 
sesriotte,  upon  giving  ten  days'  notice.  -  -  appeal. 

(1)  But  see  5  Geo.  IV.  c.79.  s.11. 


»  M     j  .' 


4m  Q^Jiniia&irog^iiim^.A^ 

ti  Bjrri#8Gte.Hi.  dWi^^iA.  a  |Kiiail^4iott^kmdygiML 
i«4l4e(is  thMi  4KMi9  inpcnediipan.aiijr  ovvhecv, .  li^^BBfc^ 
ing  to  give  mfomiatm 'to  tf  jiislifle^rf  tho'pfaixiaf^aiiy 
hinatic  pauper. 

'  '-^  '  '  3j5|9Geo,UI.CtJ27»8^3.  tbe  like  pQialty:|s  ii^^PP^ 
wheathqr  a^lept  to  give  a  jii9tibe  inf<Hrioatic|i;k'i^.4^|jl^ 
state  of  the  litoatia  ,;^^  v:ar/..v 

Parish  ofiicen       If  any  churchwarden,  or  overseer  of  the  poor,  be  ooih 

tS^iSSr!"  .T*^  »*'  *«  penalties  faiflicted  by  4J|E3iz,  c,2.  8,|,jaii. 
gitaskia^for  other  must  levy  it  (1}  The  penalties  for  not  in^edng^  ^ 
iteSSSg!HS*  the  church  shall  not  be  inflicted  on  the  overseisf^  cT  tt|e 
J^u^SmSqiis  poor  of  extraparochial  places,  because  the  inhabitants  mire 
ti^crfSef^  no  church  to  meet  in  (2) ;  and  a  parochial  overscMp>^j|gi^ 
appointment,    have  notice  of  his  appointment  or  he  cannot  be  chai]^ 

for  nsglect  (3) 


-  :i 


III  y "» *.  ♦ 


s,  Puniihinent      Overseers  may  be  punbhed  for  most  breaches  brffietr 

ftfi  J?llf«jifft    ^^^yy  hy  information  or  indictment,  notwithstanding  tjbat  a 

'maav^.  ''" ' )  .j^articular  punishment  is  created  by  statute,  and  a  smcific 

'X''  "       ;    method  of  recovering  the  penalty  is  pointed  out';  %>I^^Mr 

:yyj;,i,i  •*  m  ;    disoDedieuce  of  the  staiute  is  a  contempt  of  the'^liKS^f4) 

'One  is  indictable,  therefore,  not  only  for  refusing'  to  alCe 

'"  '  p)  Anon.  16  Vin.  Abr.  415. 

(S)  Rex  V.  Rufibrd,  a  Mod.  59.  ante,  Vol.  I.  58.  (7) '  lUilSk^Ve 
punishable  by  indictment  for  not  meeting  .as  often  as  is  neceMuy  to 
discharge  their  duty. 

(5)  Rex V.  Harman,  1  Bott, 914.  PI.S78,'  Inthis  C86e,the  MiitiiiiiwK 
adjudged  guilty  of  eleven  neglects;  five  ofwhich  were  (or  absdftirijflififildf 
from  monthly  meetings;  four  for  absenting  himself  from  otBek'mSelUigs; 
one,  tliat  his  maid  refused  to  take  the  rate-book;  and  an^ror^Viaf  he 
refiised  to  take  half  a  sear's  parish-rate.  The  order  was  qntt£fedi^*8be 
also  Rex  v.  Moorhouse,  post,  477.  (!}.  Quttre,  if  it  tauai  wi  be  ■!- 
leged  in  these  convictions,  that  the  defendant  had  accepted  tbe  olfite  ? 
See  the  opinion  of  Chappie  J.,  Rex  v.  Harman,in  which  caae^^neques- 
tion  was,  whether  the  proceeding  was  an  order  which  K.  6.  wdtild  tike 
notice  of,  or  only  the  justice's  process,  with  which  they  hei¥ti  inter- 
meddle. •     '•• 

(4)  Rex  v.  Commings,  5  Mod.  179.  See  also  Rex  v,  Robinso^  2  Burr. 
799.  ante,  265.  (2\  and  Rex  v,  Jones,  1  BoU,  345.  Pi.  579.  pwi»(i}. 
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UfMn  UoMtf'dHioebM'af  oveilB8erfl)v  blA ^d«« "tMi^  in 
of&iaStT  ^diejiinf  uiovdet  of'jnitiees (9),  or  '«Bj>6dHr 
vosf^KHU)^  pr.ifilfiiltit^bct  ofdu^.'  -      ,     • 

But  th^  cannot  be  attached  by  the  jusdoes  in  sessions  ScMiotu  cw- 
b*'^B*eying  an  brfer  made  by  them,  for  flw  sessions  has  J^^,^"** 
lio'powef  to  smud  cm  attactnnent  fbt-  a  contempt^  in' dis- 
obeying, &c^  the  proper  method  being  by  in(Ucttnent  fbr  a 
mtsdemesnour.  (3) 

Wt-i  51)    ,-■■,'  -.  ■  !'.i    ■  -    .  1  ,...  -i..  ,   I 

.   usn  overseer,  therefore,  does  not  provide  for  the  poor,  ladialmenfor 

Miiididtahte;  &nd  ifhe  relieve  where  there  is  no  necessity  5"'?*'''*^ 
!,  that  IS  a  misdemeanour.  (4 j  So,  if  they  misuse  the  Poi^niM^M' 
-pSSr!,'  ak  by  Keeping  and  lod^ng  several  poor  persons  in  **•*••■  '  ,  '  * 
'ii  ^tiiy  unwholesome  room,  with  the  windows  not  in  a  SuF-  ]'. , 

li'^^b't'itatedf repair toprotecttheniagsinsttheweather(5),    ■■      - 
or  exact  lalmur  from  them  when  unalile  to  wbrk  (6),  it'  b 
^m^t^ble. 

^  FurUier,   if  they  conspire  to  prevail  upon  a  man  to  fM4b»kirH^ 
.niMTy  ft  poor  woman  big  with  child,  for  die  p  if  ^o^^totaL 

/^row|ng^  the  expence  of  maintaining  her,  and  i,  then  another 

.  frop;  ^emsetves  upon  another  parish  or  township,  y  JJJhSli^^!*' 

be  indicted.  (7)    Bu^  perhaps,  this  is  not  punishe  e  auiiableif  the 

the  woman,  settled  in  the  defendants'  parish  previous  to  ^l?^?jf*" 
.  the  jawutiage,  is  with  child  l»f  the  man  to  mhom  the  defend-  imui  they  in. 


(l).B«cti.JonM,«upca,(4Xaate.VoLI.5B.(4)  But  tb^  hum  have 
Ijifpnoiu  notice  of  thor  Rf^oinUneDt.  Rex  tr.  Harpur,  5  Mod.  96.  Flei- 
cber  s.  logiuD,  ib.  137.)  which  were  case*  of  iodictineni  for  noticxccut- 
ii^.tbeoficeofcoiulable.  SeealwRexir.  Harmui,  I  BoU,344.  PLsts. 
ante,  414.  {s). 

(S)  Rexv.Boyt,  for  not  paying  cotb,  Say.  Rep.  MS.  poit,  and  see 
aa»e,(4). 

(3)  Rex  tr.  Bartlett,  1  Bott,  S4S.  PI.  3ST. 
..  <i|)Taww]^*caie,  l6ViD.Abr.4i;. 

is)  Rex  D.  Wetheril  et  alt.  Cald.  438.,  and  that  the  puipen  need  not 
be  oanted  in  tbc  indictraenL    Per  Buller  J.  ibid. 

M  Per  Loid  ManiGcId  C.  J.,  Rex  v.  WinaUp  aad  GrunweU,  Cold.  7c. 

(T)  Rex  e.  Coa4>tg(i,  CulU.  316.,  and  the  owes  ante,  Vol.  I.  zsx.  (T> 


47«  Q^^NiAdKa^ai^vAM^  Qgfls^Jimmthmm^ 

cUioateifito  v'<ai,(gtpMKxnJMo4o.lKriBwH«d(r)»>'ta^ 
"^'y-     '       *«  j&ee  wiU  pf  a»e  pwrties.  (2)       .. 

Relbdng  to  It  was  held  indictable  where  they  reiiised  to '  tu^dnt. 

account^  within  fo^r  d^ys  after  the  appointinent  of  new  overseers, 

i^ider  4S£li&  (vSr  (3) ;  a«  likewise  if  they  do  not  make  a' 
rate  to  reim)t»urse  cpnstable^^  under  HCfur.II,  c.  14.  (4) 

Not  receiving       Also,  overseers  may  be  indicted  for  not  receiViiig  a 
for^pfummf     ptt'^P^'^  sent  to  them  by  the  order  of  two  justices  (5),  or 

not  providing  for  one  in  obedience  to  an  order  of  seaafefts^ 
unless  the  order  is  illegal.  (6)  '  "" 

Bttt  wlim  the  A  justice  made  an  order  upon  an  overseer  to  pay  a' sum; 
no jurisdid^n  ^  money  to  a  surgeon,  who  had  taken  care  of  a  pauper; 
to  make  an  the  overseer  refusing  to  pay  it,  was  indicted ;  but  the  cami, 
cen  may  dis-*  quashed  the  indictment,  the  order  being  made  in  a  matter 
obey.  *    over  which  the  justice  had  no  jurisdiction.     For  thislund 

of  assistance  does  not  come  widiin  the  notion  of  inelief  tb^ 

the  pocMT.  (7) 


M .» 


Court  seldom       When  the  indictment  Is  for  a  serious  offence  the  i^pfrt 
mrttt^crt   ^^'^^^  ^  ^u^h  it,  unless  upon  the  clearest  and  {dfin^ 

'  ^    <'0)  'Flt^t  die  eourt  vould not  grant  au  information  !h  piSHhSSHl'mk 

]AtOiddeooU*taotie(0)toli«x«.Compton.  Cold.  M7.     ^*     '  '^'* 

•     (9)  RexviiFowler  and  others,  Tausl^ii  Spring  asdsesy  Cor.  Ballcri^< 

1  East,  Cro.  Law»  461. 

.  ,     (g)  JUx  V.  CooMPing^  )S  Mod.  AW,aii»e^4.<4jg  lhi>  ^ngjaaifad 

prior  to  17Geo,ILc;JS.  <    .^.f^     ..  . 

(4)  Rexv.Barlowy8Salk.  609.  lBott,S4l.  P1.J71.    The objcdioQ 

wat  tee  tfie  word  used  in  the  act  is  *^  may/' wfaidi  dotfmaCTcqjiilreit 

asadmir.  Bat  the  court  held  the  word**  may"  to  be  iMpKNftivett^l^ 

iame  ai  **  shall."  .   .  -  T/    ->  /- ^i 

(3)  Rex  o.  Davisy    1  Bott^  947.   PL  380.   Say.  1«3.  &  Ci  .i  %4;  aee 

50  Geo. III.  c.  49.  R.I.  ante,  4115..  •!.•... 

(6)  Rex«.Winship  and  GruBiMll.  Cald.  n.    If  one  oidbrcC  md* 
tefwcaliejqade  wicknfefeiiea  to  anethesy^^ 

indictment,  or  it  w0i  b^  bpd>  ibid«   Rm  f:uilooiiioiMe,  Gald.«5ik|«ai 
the  indictment  mivtaivwYervice  of  the  order  upon  te  defendaaC^  jhi 

(7)  Rexv.SaitUi,  i  BolW«434  PL3M.   .  i  i 


^MnlideM  Mi;  9«ill  dHUertbis  mcfyila/a)deniara^ii«r  wikidiir  the  «flWe>u 
m  arrest  of  jttdgmeiif;.(l)  m     .  ,      jo  .    /;    :«::»• 

Tb^  proceeding  by  infonnatioB»  filed  in  the  King's  3.  Proceedijigvi 
Benchy  i^.of  a  Ug^er  nature,  and  discretiwarjr  iu  ibe  ^b.Rt'^^^^^ 
court  to  grant.  (2)     To  institute  this  pioqeedingy  a  motipfi^ 
is  made  for  a  rule  to  show  cao^  why  m  ipfpripation  shpi^ld 
not  be  granted,  founded  upon  affidavits,  which  must  state  a 
cnmiiH4  ^uoge.    If  this  gropnd  of  accuaation  seww -uffi- 
Client  in  law  and  fact  to  warrant  an  information,  the  person 
accused  is  called  upon  to  answer  the  charge  by  sjbowixig 
cause  why  it  should  not  be  filed.    This  he  may  do  by 
pointing  out  the  insufficiency  of  the  accusation,  as  stated 
by^^th^  Ijrosecutor,.  or,  by  produdng  affidavit^  either  to     -    '-    <.*  <  m 
d^y  the  &cts,  or  else  to  fi:ee  himself  from  a  criminal  in- 
t<t|ition#  in  doing  that  which  he  must  admjt  himself  to  have, 
do^e*,,  99>Ui^.  are  usually  heard  oa  the  dtgr  sQb9eqpient 
tf{,fhfit  ^ven  by  the  rule,  or  as  soon  after  as  suits  with  -the. 
C9p]{t'a  fynyenience,  both  against  and  {or  it;  after  .which, 
the  court  either  refuse  the  motion  or  make  the  rule  ab* 
solute^  according  to  the  justice  of  the  case. 

'  'But  ki  this  is  an  extraordinary  remedy,  the  couri  ^ill  Granted  cisiiy.^ 
liot'  su^  it  to  be  applied  to  the  punishment  of  ordinary  Si«^^"' 
oflfences.    Thus,  although  it  was  usual  fiMrmerly  to  grsnt  j^^  ^^^  i^ 
informations  against  overseers,  for  procuring  a  paupei^s  grant  it  for  a 
marriage,  with  a  view  to  burtioen  another  parish,  fbe  cdurt  SiSy^pSL 
had"  hMg  oome  to  a  resolationr  not  to  grant  them;  (S)  &c 

'   TkeoMirt  granted  an  uiformation  against  an  overseer.  Giant  it  forie* 
fiir   that  he,  with  others,  had  forcibly  removed  a  popr  movingai)tfi- 


^.«.<. 


*  <(l>  ftoE  9.  Wetheril,  Cald.  43i.   Reg.  v.  Pwrdy,  t  Bott,  747.  Pi.  ffSl. 
Rex  V.  Mooiiiouse,  Cald.  554. 

<3)  When  an  infonnadon  is  moved  for,  and  ordered  6/  l!he  court,  it  is 
filed  in  the  name  of  a  principal  officer  of  the  eourt,  celled  ttie  Ring's 
corcNier  and  attoroey,  or  more  usually  the  master  of  the  Cito'wtikj/SSuie. 
But  an  mformation  may  likewise  be  filed  by  his  Majesty's  attorney- 
general  ex  officio^  or,  when  the  office  is  vacant,  by  die  King's 'tolicitor-^ 
general*- 

(3)  Rex  9.  Slaughter,  Cald.  94S,  ni  (a).  -  Rex  ik  Compton,  ibid^ 
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Sect.  II. 

t 

Protection  cf  Parish  Q/ficen  in  the  Disckarge  tf  their 

Duty. 

Pftyytion  of  As  a  party  aggrieved  by  the  misconduct  of  ^p^ish  cfi- 
pma  oMon.  ^^  j^  entitled,  on  the  one  hand,  to  recompenoe  in  ist 

mages,  for  an  injury  received ;  the  law,  on  the  other,  wkli 
iater&i€9  for  the  protection  of  its  ^^ers^  and  to  prevas 
their  being  harassed,  with  vezatiaus  suits  and  friv^bos  liti- 
gatioQ* 

Hiese  protections  are  chiefly  created  by  the  feUotiag 
statutes: 

45Blix.  C.9.  4S£liz.  c.2.  s.19.  enables  him  to  plead  Ae  cetiend  isoe, 
mm^uv^  where  an  action  is  brought  finr  any  thing  done  uader  v 
andhavetreSe  authority  of  that  act;  and  if  a  veidict  is  found  for  UiD)  <r 
*""•"•         the  plaintiff  IB  nonsiiitedi  he  4iaU  recover  treble  danuf^ 

together  with  his  c03ts«  (I) 

vJteit.  ci5;  '  '7  JacL  &&  and  SI  Jac.L  c.  18.  enddes  tbem  to^^ 
9iii^Xe.i9. \tli|pt|;qnenA.ismic^  in  actions  brooght  for  anjr  tbipg  dM 
JifSStti'^  •  tfiiwhiiig  or  ooncemihg  their  office^  cnt  by  vutue  d»ao^ 


.> 
«. 


tlae.I.  C.5.  Hiw^X.^$^^yts  them  double  costs  where  thqr. 

S^bleo^.  ^  ^tisrdiol^  or  the  plaintiff  is  nonsuit,  or  disoonlittoes;  ^ 

9tJac.I.c.i8.  by  SlJaiuLclS.  unless  the  plaintiff  proves  the  ttamd- 

PlaiotKrmiut  adiiMi  to  have  originated  within  the  coonty  m-^tUA^ 

^!S£^^f^  aelkm  is  bmght^  he  shaU  be  nooented. 

onsiaated.  .i7GeaIL  C.S8.  s«8.  protects  them  figyiitff  VOi^ 

i^lSStortf'  '"^i**''^  where  they  have  distrain^d  for  vm^ptp^^ 
them  in  case  of  poor's  rates,  by  enacting  that  when  the  aiU9  ^^Mm^* 
ufomal  dis.     T^^  gi^  j^  jiistly^o^  Jt  sbriijiot.ba^ftoiimmliisiaiAl 


'»■**>  ■        tim   «i  I  n» 


^)  IHMras-ia^MiiiMgfa  coats,  Butterton  «» Furber,  i  BsaAili^ 

«17.  ... 


Protection  of  Parish  Officn&.  4«  I 

nor  the  parlies  making  it  trespassers,  on  account  of  any 
iefect  or  want  of  form  in  the  warrant  for  the  appointment 
)f  the  overseers,  or  in  the  rate  or  warrant  of  distress ;  but 
he  party  aggrieved  shall  recover  full  satisfiu:tion  for  the 
pecial  damage,  and  no  more,  in  an  action  of  trespass  on 
fie  case. 

t 
By  sect.  8.  no  pkinttfT  shall  recovei*  for  such  complaint,  S«et.8.eaiM«t 

■  tender  of  amends  hath  been  made  by  the  parties  dis-  aiownds/^ 
*aining,  before  action  brought. 

By  24  Geo.  II.  c.  44.  s.  6.  no  action  shall  be  brought  S4Geo.H.  e.4. 
i;ainst  any  constable,  headborough,  or  other  officer,  for  *^y  ^^hlTSL 
\y  thif^done  in  obedience  to  a  justice's  warrant,  ^* until  maoded. 
tmand  hath  been  made  or  left  at  the  usual  place  of  his 
»ode  by  the  party  or  parties  intending  to  bring  such 
tioDy  or  by  his  or  her  attorney  or  agent,  in  writing 
^ned  by  the  party  demanding  the  same,  of  the  perusal 
d  copy  of  such  warrant;  and  the  same  hath  been  re- 
^ed  or  n^ected  for  the  spi^ce  of  six  days  after  such  '  ^  "^ 

mand." 


« .  f  « 


,'  i 


By  seet  6.  in  case  after  such  demand  aaid  compliance  Sect.  6v  ithiH  ^ 
rewith  by  shewing  the  said  warrant  to,  and  permittiilg  ^'^^^"^ 
:opy  to  be  taken  thereof  by  the  party  demanding  the  a  defendi^^ 
le,  any  action  is  brought  against  such  ainstable^  head*  ^^ 
oug^,  or  other  officer,  or  against  any  person  or  persons 
xig  in  their  aid,  for  any  such  cause^  without  making  die 
icse  or  jostioes  who  signed  or   sealed  the  warrant 
tka  jury  shall  give  a  verdict  for  die  defondaat^ 
tlistanding  any  defect  in  the  jastke^s  jvrisdfctioii;  ,'/. , 

jf  the  action  shall  be  brought  jointly  against  the  jua- 
i^  and  also  agamst  soch  constable,  &c.  or  persons  acdng 
K^sHT  aldi' tfieti  on  proctf  of  such  warrant,  the  joiy  shid 

Cot  aiMh  eonalable^  &c.and  Smt  such  persons  so  actuig 
:f3cyresaid|  nMwithstanding  sueh  defect  of  jurisdiction ; 

J.f  the  verdictshalL  be  against  the  justifits,  then  the 
L^^iff  shall recQver  hiaoo«t%  tncluding  theeoats  whitiili^ 
tvle  to  pay  to  the  defendants  for  whom  a  verdiet  la  feuiid. 
» :&.  II.  1 1 


♦«^  Protection  tfPariA  Officen 

Sect. 7.  double       By  s€Ct7.  when  the  verdict  is  against  the  kistioes,  ad 

costs    WnCn  o  * 

'  '  'the  judge,  before  whom  the  cause  is  tried,  certifies  in  op 
court  (\\  on  the  back  of  the  record,  that  die  iqvrf  w 
wilfully  and  maliciously  cmnmitted,  the  phiiiitiir  shaB  k 
entitled  to  double  coats  of  suit 

^****®-  By  sects,  the  action  must  be  brought  widiin  ax  cib- 

dar  months  after  the  act  oommitted. 

Copy  may  be  jf  the  officer  actinir  under  the  mairistrBte*s  warrant  te 
given  at  any  .  ^    ^  ,  ,?      .       .     ,        «    ;, 

time  before       ^'^  give  a  copy  of  the  warrant  withm  the  six  days  alter  f 

actioabrougbt.  j,  demanded,  which  are  allowed  by  S4  OealL,  be  subfect 

himself  to  be  sued  without  the  justice  being  made  defid* 

ant,  provided  the  action  is  brought  before  compliance  vii 

the  demand.     But  he  is  entided  to  the  proteodonof^ 

statute,  if  he  gives  it  at  any  time  before  he  is  sued,  altboi^ 

it  be  after  the  six  di^s  are  eitpired.  (S) 

Under  Action  of  trespass  brought  by  plaintiff,  against  die  a^ 

S40eo.II.  jj^rg  of  ihe  poor,  for  taking  Ms  gelding;  ilie  orer«* 
to  ax  days'  alleged  in  the  pleadings,  that  by  virtue  of  their  oiBoe,^^ 
notice  to  pro-  Jn  pursuance  of  a  justice's  order,  they  levied  satisfati* 
t^r       for  .  poor's  mte,  wUch  w»  the  b^apass  compUDai  ^^ 

It  was  objected  on  the  trial,  that  by  24Geo.ILcHi^ 
mand  should  have  been  made  of  the  pertisal  andeopr^ 
the  justice's  warrant,  and  six  days  n^lect  or  reiiisal;  *■ 
the  judge  who  tried  the  cause  beii^  of  the  save  opi0* 
the  plaintiff  was  nonsuited.  '  On  an  applicatioa  to  theco^i 
gS  king^s  bench  to  set  aside  the  nonsuit,  it  was  leMj 
Lord  Mansfield.-—  Overseers  of  the  poor  and  dnifdii 
dens  are  clearly  within  the  meaailig  and  pit>tectiontf ' 
statute.  The  kgidature,  by  passing  this  act,  int 
estend.^te  banefit  of  the  statute  f  1  Jac.L  cl2^  awl 
fore  att  o£Bcers  luliog  under  a  jn^ice'a  warrant  are  ii 
in  it  (S) 


'"•^- 


•  'i 


0)  See  Wootey  v.V^\ihy,'Sk%ia<L'0a^  '    - 
(3)  Katting  9.  Jack«on,  Loit  949.  S&irn.^cso. 


in  the  Discharge  f^ih^r  J>u^.  499 

Also^  tr^espass  being  brought  for  $^uig.  and  carryisg  And  to  hare 
away  a  chip's  anchor :  it  appeared  at  the  trial  that  the  de-  OT^tin? Il*^ 
feedaot,  who  was  a  churchwarden,  took  the  anchor  as  a  joined  m  the 
distress,  for  non-payment  of  a  poor's  rate,  under  a  warrant  action, 
of  magjstnites,  which  was  produced.     It  was  held  by  the 
court  of  king's  bench,  that  24  Geo.IL  c.44.  which  eijiacts, 
^  that  na  actjon  shall  be  brought  against  any  constable, 
headborough,  or  other  cfficer^^*  &c*  exten4ed  to  the  defend-* 
ant,  and  that  he  could  not  be  sued  alone,  but  the  magis- 
trate, pnder  whose  warrant  he  acted,  ought  to  be  joined* 
For  th^  act  was  made  for  the  protection  of  all  inferior  of- 
ficer^ acting  ynder  the  warrant  of  a  justice  of  peace ;  the 
desi^  beiAg  ^  that  wh^  a  yarrant  i$  granted  to  the  infe- 
rior de^riptipQS  of  n^a^ddnd,  who  pannot  judge  of  the  prcK 
priety  of  '^  they  shall  not  be  harassed  with  action^  foj 
executing  iit,  but  that  the  loagistrate  who  granted  it  shall 
bear  the  responsibility  hin^^elf."  (1) 

But  the  provisions  of  24  Geo.II.  c«44.  do  not  eictend  94 Geo. II. 
to  the  action  of  replevin.  "  Where  ^uch  an  action  was  nouooc^v 
brought  theTefore,  against  overseer^  tp  recover  back  a  di^  of  replevin, 
tress  &r  a  poor's  rate,  leyied  by  tbei9,  nnder  a  justice's 
warrant,  it  was  held  to  be  unnecessary  to  demand  a  copy  of 
the  warrant,  &c.  under  that  statute.  For  the  43  Eliz., 
which  is  the  foundation  of  the  poor's  rat^y  considers  i:eple^ 
via  as  a  proceeding  in  whidi  the  right  to  levy  by  distress, 
any  sums  claimed  on  account  of  that  rate,  may  be  properly 
controverted ;  for  by  sect.  19.  a  form  of  avowry  is  given  in 
case  of  a  distress  made:  and  the  distress  under  that  sta- 
tute was  in  the  nature  of  an  execution ;  for  the  sums  as- 
sessed for  the  relief  of  the  poor  are  by  the  4th  section 
directed  to  be  levied  by  distress  and  sale;  and  it  would  be 
going  very  &r  to  say,  that  so  beneficial  a  remedy  is  indi- 
rectly taken  away  by  the  general  words  of  24  Geo.IL  when 
the  provisions  which  are  enacted  in  that  statute,  as  to  tlie 

(l)  Harper  o.Cwt,  7  Term  Rep.  370.  Several  cases  have  been  de- 
cided  respecting  an  overseer's  being  totitled  to  costs»  and  the  method 
of  recofering  them ;  but  they  are  omitted,  as  f0reign  to  the  scope  of 
this  treatise. 
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ibrm  of  plea,  &c.  are  not  adapted  to  the  proceedings  is 

replevin ;  and  though   it  was  truly  said  that  prior  to 

27  Geo.  11.  C.20.  a  demand  of  the  copy  of  the  wanan 

might  have  been  made,  and  notice  given  with  effect  to  tk 

magistrate  before  the  distress  was  sold,  the  time  for  sod) 

sale  being  then  indefinite :  yet  it  is  not  to  be  mtendedtk 

the  le^lature  would  have  passed  that  act  in  a  way  to  d& 

feat  the  remedy  by  replevin,  had  it  been  supposed  tbat^ 

24  Geo.  II.  extended  to  it     In  truth  the  stat  27Geo.Il 

leaves  the  question  Upon  the  construction  of  the  24Geo.IL 

as  applied  to  a  poor's  rate,  where  it  was  b^re:  for  ^ 

cedently  to  27  Geo.IL  a  distress  taken  for  the  pooi'sitf 

under  4S  Eliz.  c.  2.  s.l S.  mi^  have  been  sold  fBdiidittif: 

and  a  replevin  in  such  case,  in  order  to  serve  (he  ftitf* 

must  have  been  sued  out  as  soon  as  possible  flftsr  tkfr 

tress  made,  without  wmting  for  a  copy  of  the wamsliV 

the  ^ving  notice  to  the  magistrate:  and  from  die  iooS' 

gruity  between  the  steps  required  and  provisions  iinf^ 

by  24  Geo.IL  and  the  proceedings  in  replevm,  in adi&f 

to  the  reasons  before  given,  we  think  it  was  lust  Mo^ 

by  the  legblature  that  the  provision  of  24  GeaEc^ 

should  extend  to  this  action  of  replevin.*'  (1) 

(1)  Fletcher v.WiIkinB,  6  East'sRep.  283.  Milwardv.CaffiD.S^ 
1S30.  Pearson  «.  Roberts,  \^les's  R^.  661.  See  tbo^S"*^ 
WeUeretalt.  lBrod.&Bing.S7.  Whedier  goods  taken  andtfi^i* 
of  distress^  where  a  magistnite  has  jurisdiclion  are  iircplemU^ 


«s      ' 


CHAP.  XXXVII. 

Of  Appeals;  from  the  Entry  to  the  Judgment. 

Sect.  I. 

B\f  xvfiiU  Statutes  the  Right  of  Appeal  is  given  against  Poor's 

Rates,  and  Orders  of  Removal. 

I  H£  principal  sources  of  appeal  to  the  court  of  quarter  Appeals, 
sessions  are,  1st,  Rates  made  for  the  poor's  relict  2d,  Or-  ^J'  r^^^JSu. 
ders  qS,  removal.  The  right,  as  given  in  other  cases,  has 
been  incidentally  noticed,  in  treating  of  the  particular  sub- 
ject. Bat  as  the  manner  of  conducting  all  appeals  is 
nearly  similar,  the  following  observations  may  be  consi- 
dered as  i^plicable  to  all,  unless  where  some  distinction  is 
particularly  noticed. 

The  right  of  appeal  against  poor's  rates,  and  also  against  ist,  Appeals 
overseers*  accounts,  was  originally  given  by  43  Eliz.  which  P^®3  "gawMt 
enac^  '^^that  if  any  person  or  persons  shall  find  themselves  and  oveneen* 
grieved  with  any  sess,  or  tax,  or  other  act,  done  by  the  «fcount8, 
«ud  chuechwardens,  or  other  persons,  or  by  the  said  jus-  T^fiUz.  c  2. 
tices  (^  peaces  then  it  shall  be  lawful  for  the  justices  of 
peace,  at  their  general  quarter  sessions,  or  the  greatest 
number  of  them,  to  take  such  order  therein  as  to  them 
shall  be  thought  convenient ;  and  the  same  to  conclude  and 
bind  all  the  sud  parties.'' 

The  i7Ge0.IL  cS8.  S.14.  enacts,  <<that  in  case  any  Altered  by 
person  or  persons  shall  find  him,  her,  or  themselves  ag-  ^  ^^^'H* 
grieved  by  any  rate  or  assessment  made  ibr  the  relief  of 
the  poor,  or  shall  have  any  material  objection  or  objections 
to  any  person  or  persons  being  put  on  or  left  out  of  such 
rate  or  assessment,  or  to  the  sum  charged  on  any  person 
or  persons  therein,  or  shall  have  any  material  objection  to 
such  account  as  aforesaid,  or  any  part  thereof,  or  shall  find 
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movals. 


bijn»  her,  or  themselves  ag^eved  by  any  neglect,  act,  or 
thing  done  or  omitted  by  the  churchwardens  or  overseers 
of  the  poor,  or  by  any  of  his  majesty's  justices  of  the  peace ; 
it  shall  be  lawful  for  such  person  or  persons,  in  any  of"  the 
cases  aforesaid,  giving  reasonable  notice  to.  the  churchwar- 
dens or  overseers  of  the  poor  of  the  parish,  township,  or 
place,  to  appeal  to  the  next  general  or  quarter  sessions  cf 
the  peace  for  the  county,  riding,  division,  corporation,  or 
franchise^  where  such  parish,  towdship,  or  place  lies ;  and 
the  justices  of  the  peace,  then  assembled^  are  hereby  au- 
thorized and  required  to  receive  such  appeal,  and  to  hear 
and  finally  determine  the  same,  &c. 

The  right  of  appealing  against  an  order  of  removal  is 
givenby  lS&14.Car.II.  c.l2.  s.2.,  3&4W.&M.  c-11.  s-9. 
10.|  8&9W.III.  c.30.  S.6. 


isty  Who  may 
appeal  against 
rates. 


Sect.  ll. 

Of  the  Grounds  for  appealing.     What  Persons  nuy  tg^peal; 

and  who  may  join  therein. 

I.  Again^  a  Bate. 

The  43  Eliz.  c.2.  gives  the  right  of  af^eal  only  lo  per- 
sons aggrieved  by  the  rates :  that  is,  to  fdl  who  are  rated 
and  aggrieved,  either  by  an  over-rate  of  their  a^m  property 
and  ability,  or  by  an  atssessment  disproportioned  to  tfaai  of 
other  inhabitants  and  occiipiers  of  property  wifliiBL  the  par 
rish  or  township  for  which  the  rate  is  made. 


1  • 


V  I  iiiii::iiii 


to 


Alteration  w^      But  the  1 7  Geo.  IL  c  88.  aUows  the  xig^  of' 
c^s.     ^'    '  ^  '*  ^^^  ^'^  hArt  anjr  mMfUi^oMj&t^&att  or  dyeotioiis  to 
*any  person  or  |)erspns  being  put  on  or  left  oatof  tabh  -rate 
or  Bssessn^n^t^  or  to  th^  .supi  charged  oti  any  i^enoo 
tinerein." 


ods  llie  gEounk  of  appeal  be- 
EUz.c.2.  Th^  axe  pcHBted 
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out  by  Lord  Mansfield  as  follows :  — The  17  Geo.  11.  says, 
tbftt  where  the^^e  is  a  ihuichiae  to  be  enjoyed,  a  man  shall 
not  be  left  out  to  deprive  him  of  his  franchise.  Now,  that 
act  does  not  say  that  every  man  shall  be  rated,  whether 
able  or  not ;  and  it  is  a  good  defence  to  a  rate  U>  jsay,  that 
he  is  poor  imd  unaUe  to  pay;  and  you  mtiy  object  against 
a  man  wbo  wants  fraudulently  to  be  rated  to  gain  either  a 
settlement  or  a  franchise.  (1)  But  no  person  can  sustain 
an  appeal  against  a  particular  mode  of  rating  other  pa- 
rishioners, if  he  does  not  sustain  some  injury  thereby.  ("2) 

All  occupiers,  jointly  interested  in  the  subject  matter  of  Who  mav  join 
an  appeal  against  a  poor's  rate,  may  join  in  preferring  it  to  *"  ^  t    L- 
the  sessions.  (3)     But  it  is  otherwise,  perhaps,  where  the 
grounds  of  appeal  arise  out  of  distinct  property,  as  they 
a£fect  the  several  appellants,  and  originate  from  causes  al- 
together distinct  and  personal.     It  seems,  however,  rea-  Against  over- 
sonable,  tfiat  as  many  of  the  parish  as  chuse  may  join  in  •««"■«• 
an  appeal  against  overseers'  accounts ;  for  their  grievance 
originates  from  the  same  source,  and  may  be  heard  and 
redressed  by  one  judgment  (4) 

One  appeal  against  four  different  rates  has  been  held  Several  rates 

(1)  Rex  V.  Uffculme,  2  Const.  3d  edit.  233.  PI.  262.  Burr.  S.C.  431. 

^2)  4lGeo.in.  C.23.  sect.  4.  recognizes  the  right  of  several  persons 
to  join  in -a  notice  of  appeal,  see  post,  this  chap.  524.,  and  in  Rex  o. 
Croode,  et  alt.  Cald.  464.  several  inhplntants  joined.  And  where  the 
cflpse  of  appefd  was  the  omission  of  certain  persons  in  the  rate,  it  was 
held  that  several  might  join  in  one  notice  of  appeal,  for  it  is  a  joint 
^evanoe  affecting  all  the  appellants  in  an  equal  degree.  Rex  o.  White, 
4  Term  Rep.  771.    Rex,i;.  Justices  of  Sussex,  16  East,  206. 

.(^  Rex  «.  Brown,  8  East,  528.  ante^  VoLI.  180.  (3). 

.(4)  This  B^eiB^^  liare  been  dooe^fuid  no  otyection  tajien.  Rex  o. 
Weliofi  et  aU.  Cald.  504. 

(5)  Rex  V.  Justices  of  Suffolk,  I  B.  &  A.  640.  By  a  local  act,  the  ma- 
nagement of  the  poor  of  a  town  was  vested  in  certcan  persons,  who  were 
empowered  to  make  rates,  and  an  appeal  was  given  to  the  party  ^- 
giisved  against  eve^  j|ucb  rate  to  the  town  sessions,  and  a  further  appeal 
to  t^Kiw  of  the.4!9iHiljy>.  An  appeal,  against  four  rates  was  entered  at 
tb<^  towa  sesHonSy  and  four  grounds  of  appeal  specified  in  the  ^o<iic^  cne 

I  I  4 


4f9>  What  JfeN0nM  mag  Mfp^ 

,  II.  Against  an  Order  ^Bemcml^  and  ike  Siiaaiamm 
,  tliere^. 

fd.  Who  017        The  parish  to  whom  the  removal  is  made,  is  empoverai 
^SmiSi^  by  the  statutes  already  cited  (1)  to  appeal  against  it   Bic 

it  has  been  determined,  that  the  party  who  is  removed  m^ 

appeal,  as  well  as  the  parish.  (2} 

Who  paitict         It  seems  also  that  more  than  two  or  more  parishes  msv 
IdmS  **"*      ^  parties  to  an  order  of  removal,  and  so  by  consequenc 

to  an  appeal  therefrom ;  and  the  appeal  of  any  one  paiislr 
brings  the  others  before  the  sessions.  (S) 

Of  appeds  85  Gfeo.IIL  clOl.  s.2.  provides,  that  if  the  pariah  ^ 

MMi^^en.  ^^^®"  ^  *®  parish,  &c,  to  which  the  order  rf  ranovJ  s 

made,  shall,  npon  the  poor  person's  removal  or  dealii,  I^ 
fttse  or  n^ledt  to  pay  the  charges  proved  on  oath  to  be 
incttrred  by  the  suspension,  and  by  die  justices  ovdenjto 
be  paid  ^  within  three  days  after  demand  therec^  ^ 
shaU  not  within  the  said  time  give  notice  of  apped,  <n 
justice  may  by  warrant  order  the  money  to  be  levied  (7 
distress,  &c.,  provided  that  if  the  sum  so  ordered  tobepaiil 
on  accountof  such  costs  and  charges  exceed  20/L,  the  ptftj 
or  parties  aggrieved  by  such  order  may  appeal  to  die  d0^ 
general  quarter  sessions  against  the  same,  as  they  majdo 
agabst  an  order  for  the  removal  of  poor  persons  by  tf? 

of  which  was  that  the  party  was  nted  in  respect  of  his  lanils  in  ^0^ 
proportion  than  all  the  other  inhabitants  mentioned  m  Ae  rate.  1^ 
appdknt  bemg  dissatisfied  with  their  detenmnation,  aaulB  a  Mff 
appeal  to  the  county  sessions,  addii^  two  other  groDods  of  appesl  1^ 
court  held,  l$t»  That  one  appeal  against  the  four  rates  was  soficieA 
Sdy  That  it  was  not  necessary  to  ^ve  notice  of  appeal  to  lA  the  inUtf- 
ants  named  In  the  rate.  3d,  That  the  appellant  most  be  odoflMst  Ac 
ociiAty  sessions  to  Mie  original  grounds  of  appeal  at  Che  towa  leninar 

(l}Anl^48e. 

(9)  Rex «. Hartfield,  Onrth,  »2.  PerHoitCJ,  Wertoo  Rimft 
St.  Peter's  Marlborou^^  3  Salk.  49S. 

(3)  Hex  d.  Cbllfton/  Cartb.  S81.,  with  proper  notice.  Btat  ordm  0' 
thiFsdrT  seem  to  have  gone  into  dbuse,  If  they  were  efer  suck 
practised.  .:      r 
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law  now  in  being ;"  and  if  the  sessions  are  of  opinion  that 
the  ^um  awarded  is  more  than  ought  to  be  paid,  they  may 
strike  it  out  and  insert  such  sum  as  in  their  judgment  ought 
to  be  paid. 


■•  ■;.•  .1". 


It  is  decided  upon  the  construction  of  this  clause;  lst»  A!^ pSLnpm^"' 
that  an  £^peal  lies  against  an  order  of  removal  which  was  ^^•'"' 
suspended,  and  against  a  subsequent  order  for  costs,  not- 
withstanding the  pauper's  death  prior  to  her  removal^  and       .    . . , .  ^  1/ 
thbi^h  the  costs  are  under  20/. ;  for  3  W.&M.  ell.  $.9.         .  :< .  -^t  .>) 
gj?res  ^  appeal  to  the  party  aggrieved  by  the  justices'  de-  i  .-<m« 

termination  respecting  the  pauper's  settlement ;  and  though 
the  grievance  grows  by  a  subsequent  statute,  the  party  is 
stiU  aggrieved  by  the  order  of  removaL    Before  85  Geo.  III.  ;  ^ . ,.  '\^y 

there  waj^  no  grievance  to  the  parish  to  which  the  cxrder  of  •       v^t 

rei^ov^  was  made  until  it  was  executed;  but  that  statute,      '^    ^> 'i^^l 
attaches  a  contingent  consequence  to  the  order  of  removal^; 
h^iqg  coupled  with  the  order  for  payment  of  costs,  which 
npal^es  it  a  grievance,  though  the  pauper  died  before  any* 
rempval  in  fact  took  place.    TThen  the  appeal  against  the. 
order  for  costs  is  not  against  the  guantum^  but  against  the 
liability  of  the  parish  to  pay  any  costs  at  all  in  this  cas^ ' 
taking,  it  as  a  consequence  of  the  order  appealed  against  (1 ) 

2.  That  the  meaning  of  that  part  of  the  clause  which 
mentions  the  demand  and  notice  of  appeal  within  three 
days,  is^  ^^  that  if  the  party  aggrieved  by  the  order,  and 
intending  to  appeal  against  the  amount  of  the  charges,  will 
give  notice  of  appeal  within  three  days  after  demand  made, 
he  shall  be  relieved  from  the  inconvenience  of  a  distress; 
but 'though  he  ne^ect  to  do  so,  he  only  subjects  himself  to 
that  inconvenience,  but  his  right  of  appeal,  which  is  after- 
w^d^'  i^yen,  is  not  thereby  taken  away ;  and  if  he  after- ' 
ward^  tibipk  proper  to  appeal  within  the  time  allowed  by 
law  for  appeals  against  orders  of  removal,  he  iis  expressly 
emp6w6):^  so  to  do.  Then  if  the  order  is  quashed,  or  the 
sum  directed  to  be  paid  reduced  upon  an  appeal,  it  Is  ^ 

(1)  Rox  &.8t.  Mary  le  Bow,  15  East,  51.   See  ante,  572.  (l).  -  .    *> 
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coDseqiieiice  of  law  that  the  money  paid  upon  it  most  be 
refunded  by  tho^  who  received  it,  or  aa  action  for  mm 
had  and  received  will  lie  to  recover  it  back  again.  [1} 


Sect.  III. 

To  "what  Sessions  an  .Appeal  must  be  made  in  poifd  ^ 

Jurisdiction. 

I.  Appeals  against  poor's  rates. 

By  45  Eliz.  Under  43  Eliz.  c.2«  s.6.  it  must  be  to  ike  general  ^^ 

1.  Appeal  ter  sessions  for  the  county^  provided  tlie  place  forvhki 
to^e  general  ^^  ^^^  '^  made  be  within  that  jurisdiction.  But  sed.^ 
c^uarter  ses-  enables  the  justices  of  peace  of  towns^  places  coiporate,  s»i 
"^°*'     •         cities,  at  Iteir  quarter  sessions  (if  Ihey  hold  any),  "to  do 

and  execute  for  all  the  uses  and  puiposes  in  this  act  p 
scribed,  and  no  other  justice  or  justices  of  the  peice  ts? 
enter  or  meddle  there.'' 

Jurisdiction  Under  this  section,  therefore,  the  appeal  against  a  iSf 

^^ratejus-  ™*^®  ^^^  *°y  parish  or  place  within  corporate  t0«s, 
dees.  places,  or  cities,  must  be  to  the  corporation  sessions,  tf^ 

cannot  be  to  the  general  quarter  sessions  of  the  oosDn^: 
for  the  justices  at  the  quarter  sessions  for  the  coonljr  bf^ 
no  jurisdiction,  as  there  are  negative  words  in  the  cbe^ 
which  eocdudes  them.  (2) 

Sect.  5.  gives        But  1 7  Geo.  U.  c.  88.  sect  5.  provides,  that  in  all  Gorpc>r' 

party  rated,  ations  or  franchises,  who  have  not  four  justices  of  the  peaR? 
withmatraQ-  .^  i        i  .  i  /.  i       1  i       ^- 

chise  not  hav-  .  persons,  if  they  think  fit,  may  appeal  to  the  general  or  (jtxt^ 

ing  four  jus-  sessions  for  the  county,  ridiniz.  or  divisioi^  whereia  atf^ 
tices.  an  appeal  .  ^        ....  ^ 

to  the  county   corporation  or  firanchise  is  situate. 

sessions. 

This  act  does  not  include  appeals  against  orders  of  i^ 
moval  (8),  and  it  applies  only  to  corporations  and  francbi^'' 

(T)  An  f. Bradford,  9  East,  97. 

(2)  Rex  V.  St.  Mary  in  Taunton,    1  Bott,  26S.    Pi.  26a  S  C  ^ 
P1.261.  (d)  PerAbbo^C.J..4jBL^A«jaiS^«  . 
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where  there  are  not  more  than  four  justices  ki  fioint  of 
fact(l} :  it  seems  that  the  words  oi  the  statute  are  to  be 
construed  with  literal  strictness. 

The  corporation  of  Safiron  Walden  had  six  justices^ 
and  regularly  held  a  court  of  quarter  sessions  for  the 
town  Aid  Hs  precincts.  In  the  rate  appealed  against  all 
the  justices  but  one  were  rated;  and  one  ground  of 
appeal  was,  that  the  appellant  was  over-rated  in  respect 
to  the  assessments  made  upon  two  of  them.  The  court 
of  king's  -bench  was  of  opinion  that  these  justices  of  the 
borough  were  not  disqualified  from  sitting  as  a  court  of 
ftppeal  under  the  poor  laws,  on  the  gronnd  of  their  being 
rated  or  chargeable  with  the  rates  of  the  place  wherein 
their  jurbdiction  is  to  be  exercised.  Upon  a  view  of  the 
statutes,  and  adverting  to  their  policy  and  object,  the 
legislature  'appear  to  have  meant  in  the  case  of  boroogh 
justices,  where  the  whole  number  of  them  was  four  or  more, 
to  leave  thebr  jurisdiction  under  43  Eliz.  entire;  not  cur- 
tailed or  abridged  from  suspicions  of  possible  abuse.  (2) 

17  (Seo.II.  c38.  S.4.  gives  the  '<  appeal  to  the  neat ge-  i7Geo.IL 
neral  or  quarter  sessions  for  the  county,  riding,  division,  c-^^-^-*' 
corporaition,  or  franchise,  where  such  parish,  township,  or 
place  (S)  lies.^ 

And  it  has  been  decided  that  notwithstanding  the  ex- 
pression general  or  quartet'  sessions^  the  appeal  in  counties 
-where  both  are  held,  must  be  made  to  the  general  quarter 
sessions  notwithstanding  the  intervention  of  a  general  ses- 
sions :  For  it  appears  from  other  parts  of  the  act  as  well  as 
from  olher  statutes  made  in  pari  materia^  that  the  word 
general  is  not  used  with  a  view  to  those  places  that  have 
both  general  and  quarter  sessions,  such  as  London  and 
Middlesex,  but  as  another  word  for  quarter  sessions  in  con- 


(l)£od.Jiid.tbid. 

(2)  Rexo.JtnliGe8of£6Kz,^M.4easi5.    BotMelOMiV/cas. 
poet,  495. 
(s)  For  wincii  the  rate  is  made. 


49^  To  what  Sessioman  *Appeid  Hluii  be  made 

tradktiiictioii  to  a  special  sessions,  every  quarter  sesaom 
being  a  general  sessions.  (1) 

<l)  Rex  o.  Jusdoei  of  LoBdon,  IsEmi,  692.  Lord  BneubwDO^CJ. 
This  was  a  motion  for  a  mandamus  to  enter  contimiancei  upon  as  ^ 
peal  by  John  Stocks,  against  a  poor-nte :  and  the  question  was  vbetbff 
in  Loxidony  where  there  are  eight  sesaians  every  year,  fbor  gner^fwUt 
sessions,  and  four  general  sesoons,  a  party  is  boond  to  appesl  toik 
general  senioBSi  if  th^  occur  first  after  the  rate;  or  whether  hftJa^ 
dtled  to  pass  over  the  general  sessions^  and  appeal  to  the  usAgemd 
quarter  sessions  ?  The  rate  in  this  case  was  published  in  the  cfanidi  ob 
the  88th  October,  ISIO;  the  next  general  quarter  sesaons  wereaotk 
29th  of  the  same  month,  bnt  as  there  was  no  intemd  between  thcoffij 
the  publication,  it  could  not  be  expected  that  the  appeal  sfaoddbendB 
at  those  sessions.  The  next  general  quarter  sessions  were  ia  JauA 
ISl  1,  and  to  that  sessions  Mr.  Stocks  appealed ;  but  aa  Ageneni  nam 
had  interyened,  the  question  is,  whether  the  appeal  was  not  outofoBe. 
The  appeal  was  adjourned  to  the  three  following  quarter  sesaom;  ui 
at  an  adjournment  of  the  October  quarter  sessions,  in  Noreaiber,  un, 
the  sessions  dedded  that  Mr.  Stocks  had  not  appealed  In  time;  sodcs 
thatground  dismissed  the  appeal.  By  the  stat.  45  Ells.  cS.  s.4,  Hmj 
person  shall  find  himself  aggrieved,  the  justices  of  peaces  afcthdrfas*^ 
^wtfrt^sesdons,  shall  take  sudi  ordertherdnastodiemsbanbethoq^ 
convenient  This  statute,  therefore,  gave  the  appeal  to  theqiiflV 
sessions  indefinitely,  without  even  limiting  it  to  the  next  whidh  shoo^ 
occur.  By  stat.  17  Geo.II.  c.38.  s.  4.  a  penon  aggrieved  may  spptsli^ 
Aer  next  general  or  quarter  sessions  of  die  peace  for  die  coim^,  n&^ 
diviaon,  corporation,  or  financhise^  where  the  towastop^  pafisb,«]ta 
for  which  the  rata  is  made,  lies:  hut  if  it  shall  qipear  that  lesMnUe 
notice  was  not  given  of  the  appeal,  the  justices  shall  a^jpuis  it  to  ^ 
next  quarter  sessions,  and  then  finally  hear  and  determine  it :  Ani  ^ 
said  justices  may  award  to  the  party,  for  whom  the  appeal  sh^  be  ihttf ' 
mined,  reasonable  costs,  in  the  same  manner  as  th^  are  empowered  to 
do  in  case  of  appeals  concerning  the  settlement  of  poor  persons  bj  ^ 
S  &9W.ni.  C.50.  This  statute,  therefore^  limits  appeals  (in  tenm}to  ^ 
next  general  or  quarter  sessions,  and  the  question  is,  whe^ier  the  vor^ 
**  general*  b  used  with  a^w  to  diose  places  which  have  both  ffiotd 
and  quarter  sessions,  as  London  and  Middlesex ;  or  whether  it  is  b^ 
used  as  another  word  for  quarter  sessions,  in  contradistinctioa  to  s  $e> 
cifll  sessions ;  every  quarter  sessions  bdng  a  general  session  ?  And  n 
are  of  opinion  that  the  latter  is  the  true  construction ;  and  that  sn  ^ 
peal  to  the  next  quarter  sessions,  notwithstanding  the  interventitA  of  s 
general  sessions,  is  In  time.  The  dhrection  to  adjourn  to  the  next  qusiter 
aesdons,  if  proper  ndtifce  be  nbt  g^en,  popping  the  word  genefsl,  &i 
in  with  the  notion  that  the  l^latlire  ilsed  ^t  (n  the  sense  wtad^^i 
for  if  these  appeals  were  to  be  heard  at  ^cr^ienerai  iMioi^  w^  iattf* 
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II.  As  to  appeals  aiminst  orders  of  removaL  ^'  Appeals 

*  *  ^^  agunst  re- 

movals. 

Thore  is  a  difference  in  the  wording  of  the  several  sta- 
tutes, by  which  this  right  of  appeal  is  given  or  confirmed. 
13  &  14 Car. II.  cl 2.  provides,  "  that  all  such  persoas  is&HCar.IL 
who  shall  think  themselves  aggrieved  by  any  judgment  of    ' 
the,  said  two  justices,  may  appeal  to  the  Justices  of  the  peace 
qfthe  said  county  (1)  a/  their  next  quarter  sessions,"  &c* 
S.&4W.&M.  ell.  8.10.  enacts,  "  that  all  persons  who  3&4W.&M. 
dkink  themselves  aggrieved  with  any  such  judgment  of 
the   said  two  justices,   may  appeal  to  the  next  general 
quarter,  sessions  of  the  peace  to  be  held  for  the  county ^  ridings 
dty^  town  corporate^  or  liberty^  from  which  the  said  person  \ 
'was  ao  removed:'     But  it  is  enacted  by  8  &  9  W.III.  cSa  && 9W.III. 

€  50  8  C 

s;6«  ^  that  the  appeal  against  any  order  for  the  removal 
of  isny  poor  person  irom  any  parish,  township,  or  placet 
shall  be  had,  presented,  and  determined  at  the  general  or, 
quarter  sessions  qf  the  peace  for  the  comity^  dirnsim,  or  rid^ 
v^  wheroui  the  parish,  township,  or  place  finom  whenc^; 
taek  'peor  penwm  shall  be  removed,  doth  lie,  and  not  elsie^ 
#Iiere,  any  former  law  or  statute  to  the  contrary  notwith- 
Standing.** 

In  construing  this  latter  statute,  it  has  been  held,  that  if  Appeals  to  ge- 
there  be  an  appeal  to  the  sessicms  of  a  town  which  is  a  °       semoiif • 
oomity  of  itself,  where  by  charter  only  general  sessions  are 
held,  it  must  be  made  to  such  general  sessions.  (2) 

vened  between  the  quartersy  no  reason  can  be  given  why  the  adjourn- 
ment should  not  have  been  to  the  next  general  as  well  as  to  the  next 
2uarter  sessions.  The  direction,  too,  as  to  costs  raises  an  inference  that 
bis  u  the  right  construction ;  for  no  costs  can  be  given  under  the  sta^ 
8&  9  W.III.  but  at  the  quarter  sessions ;  inasmuch  as  the  appeal  against 
an  order  of  removal  is,  under  the  stat.l3&14Car.II.  c.l2.  s.2.,  con- 
fined to  the  quarter  sessions.  The  next  section,  too,  in  tlie  stat  1 7  Geo.II, 
c.  58.  viz.  S.5.,  speaks  of  the  general  or  quarter  sessions  for  a  count j,. 
riding,  or  division ;  whereas  there  is  no  county  but  Mddlesex  in  which 
there  are  in  fact  general  sessions  in  addition  to  the  quarter  sessions; 
and  they  do  not  occur  in  any  riding  or  division.  We  therefore  think 
that  the  appeal  was  in  dme,  and  that  the  rule  should  be  made  absolute. 
(1)  t.  €,  1ft  which  the  order  of  removal  is  made. 
Ci)  Rex  V,  Justices  of  (Carmarthen,  4  B.  &  A,  .89 1 . 


.'  it 


49i  To  ivfuit  SesBkm  an  Appeal  wusi  be  made 

8&9W.ni.         Thb  act(l)  dbo  talces  away  fioom  limked  iiriiifictkns 
Dra^to^tST     ^^  power  of  hearing  appeals  against  orders  of  lemod, 
county seutoiu  given  them  by  S&4W.&M.  ell.  s.10.     So  ifaii  dot 
risdi^o^^'^'    aU  appeals  agaijist  orders  of  vemoval,  made  by  magis- 
trates of  a  limited  jurisdiction,  must  be  to  the  next  sesBons 
for  the  coonty,  riding,  or  division,  in  which  the  pbceis 
situated  from  which  the  leaioval  is  made.  (2) 

Two  justices  of  St.  Albaa's  (which  is  a  limited  'p^s/kr 
tion)  made  an  order  of  removal  to  Wendoiver^  wUch  ns 
confirmed  upon  iqppeal  to  the  quarter  sessions  cf  St  AUbb'^ 
The  court  df  king's  b&ach  quashed  the  order  of  sessioiEt 
because  the  appeal  ought  to  have  been  to  the  sessteosoftbe 
county,  and  not  of  the  oorporation*  (S) 

Orderconfirm-      And  an  order  made  at  sessions  upon  such  an  teppai  i 

iS^nS-  ^  ^^^  *  ^^^^'  **^  '^  *^^*™**  ^  rendered  valid  bytki 
litjr,  and  not  appearance  of  the  respondents  at  the  borough  qoarter  » 
^^^^^^  sions,  their  entering  into  the  merks  of  the  question,  soi 

appearance,  settling  a  case  for  the  opinion  of  the  court  of  king's  benck 
&c. 

Two  justices  for  the  borough  of  Colchester  made  « 
order  to  remove  three  paupers  frcmi  St.  GOes  in  Cokh^ 
ter,  to  East  Donyland  in  Essex ;  East  Donyland  appeal 
to  the  quarter  sessions  of  the  borough  of  Colchester,  an! 
they  confirmed  the  order,  and  stated  a  special  case.   I^ 


(1)  8&9W.III.  C.90. 

(2)  The  reason  why  the  jurisdiction^  allowed  to  the  voagetnii^^ 
borough  sessions  in  appeals  against  poor  rates,  is  taken  awaj  from  tk^ 
in  appeals  against  orders  of  removal,  seems  to  be,  that  the  tXUmfBixd 
rates  being  a  ministerial  act,  they  do  not^  in  the  case  of  a  rate,  sit  '@ 
reirision  upon  what  they  have  themselves  done.  But  an  order  of  i& 
moval  is  a  judidal  act»  in  which  they  must  do  so,  when  deciding  upon  s 
appeal  against  it.    See  Reg.  v*  Maiden,  po^  4Si$. 

(3)  Rexp.Wendover,  15W.III.  sSalk,  490.  sBott^Tlf.  fLl-^ 
The  jurisdiction  of  the  justices  of  the  lib^rQr  of  St  Alb^'s.U  f^^^ 
by  8ect*8.  of  8&9W,III.  c.30.;  so  that  this  seeqis  to  haTC  hcca# 
appeal  against  an  order  of  removi^y  v^  by  JHH^es  o^.tj^e.CoipQOtip^ 
of  the  town  of  St.  Alban's. 


in  poirti  of  Juriidicfhfi.  M^ 

wiB  otgeefeed,  flmt  the  appeal  ought  to  have  been  to  the 
q«aiter  sessions  of  the  conaty,  and  not  of  the  boroogh,  by 

8  &  9  W.IIL  C.SO;  S.6.  The  court  agreed,  that  the  bo- 
rough sessions  had  no  jarisdictien  to  make  thb  order  of 
confirmation ;  and  that,  therefore,  their  opinion  and  their 
orders  were  both  nugatory :  the  appeal  ought  to  have  been 
to  the  quarter  sessions  df  the  county;  and  as  no  such  ap* 
peal  had  ever  been  raade^  the  (original  order  stands.  The 
rule  to  show  cause,  ther^Mre,  why  it  should  not  be  quashed, 
must  be  discharged.  (1) 

Tkke  words  atid  reason  of  the  statute  seem  also  to  give  Appealsageinst 
the  appeal  t^  the  county  sessiona,  where  both  the  parish,  ^y^J^^" 
io  andjrmn  which  the  removal  is  made,  is  situate  within  a  mited  jurisdic- 
limited  jurisdiction.     For  by  Lord  Parker,  where  there  ^^"*v- 
is  a  town  corporate,  that  has  sessions  of  their  own,  and  the 
justices  within  that  town  make  an  order  there,  they  must 
Appeal  to  Ae  county  sessions,  and  not  to  their  oam  sesiions; 
for  then  4iei«  wduM  be  an  appeal  ab  eodem  ad  eundtanj 
there  being  (may  be)  the  some  justices  sitdng  who  made 
the  order.  (2) 

By  lCieo.IV.  e.d6.  in  all  corporations  and  -franofaises  iGeo.IV. 
not  havii^  more  than  sue  justices  of  the  peace,  nor  having  ^'p^^  f^j^ 
junsdiction  or  authority  over  ^o  or  more  whole  pariAes,  corporations 

or  wards  contained  within  such  oonxmitions  or  franchises,  ?<>|t  having  mx 

^  justices. 

it  shaU  and  may  be  lawful  for  any  person  or  persons  inimy  ^ 

cases  mentioned  or  referred  to  by43EUz.  c.S.  or  17  Geo.  3. 
c.  38.,  or  either  of  them,  to  appeal  to  the  next  general  quar- 
ter sessions  of  the  peace  lor  the  county,  riding,  or  division 
wherein   such  corporation  or  franchise  is   situate,  in  as 

(1)  Rex  V.  East  Don>Iand,  Burr.  S.  C.  592. 

(2)  The  parish  of  Maiden,  in  Essex,    cases  of  Sett,  and  Rem.  s. 

9  Bott,  725.  n.  (a),  although  the  Chief  Justice's  words  do  not  Utendly 
comprehend  the  point  in  question,  yet  they  evidently  refer  to  it.  For 
when  he  says,  that  the  parish  cannot  appeal  to  their  otvn  setsUmSj  he 
therein  intimates  that  the  parish  appealing,  i.  e.  removed  to,  is  situate 
wilhin  the  borough.  This  reasoning  seems  also  strengthened  by  1 66eo.II. 
c.  IS.  s.  J.,  which  prohibits  justices  from  acting  in  the  determination  of 
any  appeal,  relating  to  any  parbh,  &c.  where  such  justices  are  charged, 

iojcedf  or  chargeable.    See  post. 


,\  ». '{ 


\  n»pk  » JUMPt  Ai  if.  iacii  tuipiiKihiy  A  ftiJte  Id 

..  b«rein  cHWiBiniid  shall  be  ^deemed  4ir.  tabs  W  oioiitt 
couDtiM.         ^y  ^2|j^  ^  IQ^^  oorpoMte^  beii^  •  ooantgr  of  ilaii 

■ 

Sect,  IV. 

« 

Of  entering  Appeals;  and  at  ickai  Sessions  it  wdhth 

point  of  Time. 

It  was  oba^ryed  by  Holt  C.  J.,  that  ^  H  is  a  npk 
way,  in  cases  of  i^ipeals  to  the  sessions  about  settknai. 
to  enter  the  appeal  before  the  two  justices  that  made  tk 
«rder,*a]id  they  to  return  the  order  witkllMi'appeAiis) 
the  sessions :"  Powel  J.  said,  thqr  idwaya  did  odierna: 
howevei^  this  would  be  a  good  rule.  (1) 

Appodi  how         But  this  rule  seems  never  to  have  been  feUowed ;  ni 
leredofomm.  ^  modeQi  practice  the  first  st^  towaida  enabliiig^K^ 

sions  to  hear  an  appeal  is,  that  it  be  entered  by  the  ckii 

,iA  M      .     of  the  peace  in  the  proceedings  of  the  conn.    iWli^ 

a9  a  matter  of  course  ypon  the  appeUant^s  appKtfMl 

'  where  the  appeal  is  Ip^g^  within  the. tune  §amoAA^' 

'Statute,  and  is  to  be  heaid  dneiiig,  th^  saasJOHiaivM 

HowtntMwd.   iti^lo^gfd.    It  inay  b^ioi^teiedaithf  4a:ik'«f4f|«^ 

oflSq^  Move  or,  a^.  tjie  sea^iQia  CMMHeMa^  tinA 
C9urt%  fiy  riie  puypfjsq^  eg jBipm0mms»B.  l»i<  «BliMl» 
time  after  the  sessions  are  tNtguQi  bfyoad  whifdk ai^^f^ 
is  not  to  be  received  by  the  officer,  as  amatter  of  ooBne(«« 
^^  ;v.»  -   in  orday  to  be  setdown  fiwr  hearing  ait  that  orasiiiin  <<)  -' 


(»)  An#a»  IS  ¥iD.  9S5.  '      i 

.(s)  The  practice  of  Beiiioiit  varies  in  thu mj^ect^flad  law  ImbIh^ 
in  generaly  with  a  view  to  the  average  bunnen  of  die  court.  M  ^ 
ISuney  mmimm  ae  appetl  maj  be  eiilefed  at  any  time  beftse  tsnVf 
of  the  court,  in  the  afternoon  of  the  second  day  of  th^  amdpm,^^ 
is  fliere  die  fint  day  of  jiuBcifll  bonness ;  the  precefio^  ^/!^^'!S 
pied  IB  ttatters  relating  to  the  general  police  dT  thSe' 


lldrefbtd  stesrfom/ the  practice  is  not  to  recme  any  appiii'4'^ 


^  — le  day  on  whkfa  Ae  sessions  cotoQience.    Se^l&f  .  , 

ti<fes  of  Heiefoi^d^ire,  j'T^  Rep.  504.    At  the  GfooctiMW^ 
sions  tiMj  must  be  entered  by  twelve  o'clock  the  tecoAd  ch/. 
(S)  TlMt  the  court  are  bound  to  restive  the  appeal  at  the  ned 


jii  whai  Samm}ii  mrni^itM  paint  of  Time.  Mt 

apptad  willdn  Um  tiiM  pwwcribrf  bytbe  fnraeliee  of  thte  bemovedfor 
couM;  0r  wfehtiv  to  biwe  ic  tftttefed,  atid  the  hettring  re-  leov* td «m#. 
spked  to  tbe  tosuiiig  settions ;  0r  to  have  it  entered  upon 
speeiiEd  grounds  at  a  sessions,  different  from  that  at  which 
the  words  of  the  statutes  direct  k  so  to  be ;  he  must  make 
a  spedal  application  to  the  justices  by  motion  (of  counsel 
where  th^  attend),  to  dispense  with  their  usual  rule  in 
that  particular  instance. 

The-  rides  respecting  mtering  appeals  may  be  reduced 
to  twfift  heads : 

L  At  what  sessions  they  must  be  entered.  IL  Of  the 
remedy  to  compel  justices  at  sessions  to  enter  and  hear  an 
appeal,  where  they  have  improperly  refused  to  do  so. 


I.  At  "sAat  Sessions  Appeals  must  be  entered.  -   ' 

-  An  i^)peied  against  a  rate  might,  under  43  Eliz.  c.S.  s.6.,'  Agaiiist  mm, 
hi¥#1ie^  iiiade  to  any  general  quarter  sessions,  subsequent  "^plSi^mS^ 
tH'^iitjti^hing  the  rate.  (1 )    The  manifold  inconvenience  of  be  to  snjr  tet- 
flMbrialf  qipeals  against  the  same  rate  to  be  discussed  at '  ^^"^ 
Mmt  p^iods,  and  its  bemg  liable  to  be  quashed  lon^      '  '^■'  '  "'  ^ 
aftlrlhi  escape  froih  ofllee  <^  those  overseers,  by  whom  it^ 
wMi  mad^  andihe  assessments  colle<ited,  made  it  necessinry 
tA^lrihr  the  law  in  this  particuUtr. 


T^VfJGto.tL  cJSS.  ik4.  therefore  enacts,  tliat  the  ap-  i'^'f^E^^to 
PmT  shalT  be  to  the  next  general  or  quarter  sesnons  of  the  the  th.  ant 
I)lMk«»^th«e(Miil7»&c  'T^^ 

^m'l^rmfm^mg^mft^^mim  ■■■       ■    ■       ■  >■        ■      ^ ■  ■■  ■■■     ■  ■  ■■     ■■—■■*      ■■■■  ^w*- 


:^.  *•  Ai! 


^^^A^9^  ^^  rawyal  ba»  beei»  exeooled,  wkaMir  thek^iactiee 
n^JMiii  AipjTwpect.  SeeRsxv.JiuticcBof  Ldoortcnbin^lMMt^tfQfr 
l^(y^k  jiwticiaiof  RnrkiBgh«swhira«  BPit»  51^,  aad  the  oriwitrsftw  dlrrit 
dMvs.    8eealfoReK«vJuitieeso£Berk8bii%lCoiwt.974v  PLasa. 

Ci)Res9.dt.GBi(Bi»nMod.S59,  isVin.Abr.4i7.&C.  iBot^^^. 
PI.  957.  ib.965.  PI.S59. 

'90ft.  Iff.  iC  K 


'^Oft  '  Of  etttmng  Appieal^ 

It  was  formerly  contended,  that  as  liits  statute  nritkcr 
expressly  annulled  the  4S  of  Elizabeth,  nor  contttsedne^ 
gative  words  from  which  a  repeal  must  be  implied,  bttth 
might  be  considered  as  subsisting  together.  That  as 
17  Geo.  II.  gave  costs,  the  party  must  appeal  to  the  wax 
sessions,  as  is  required  by  that  statute,  to  entitle  himself  to 
them,  but  if  he  chose  to  forego  this  advantage,  he  might 
still  appeal  to  any  other  sessions  under  the  43  E^iz. 

Repeals  '^^  court,  however,  decided,  that  the  43  Eliz.  c.2.  was 

43  Eliz.  c.  2.     repealed  in  this  particular  by  1 7  Geo.  II.  c.  38.  and  tltttthe 

appeal  must  in  all  cases  be  to  the  next  sessions  after  the 

part}'  is  aggrieved.  (1 ) 

Party  aggriev-        The  party  is  held  to  be  aggrieved,  within  the  meaning 
the'^rate^"^    of  the  statute,  by  making  the  rate.     He  must,  therefcre, 

*       1 .        ^  appeal  to  the  next  sessions  after  allowance,  and  pablioft- 
Appeal  to  next     .^^  .,      n    i  i. 

sessions  after     tion,  and  cannot  lie  by  ui\fil  called  upon  to  pay  the  as- 

the  allowanoe  gessment  of  which  he  complains.  (2) 

In  cases  of  appeals  against  rates  as  well  as  against  orden 
of  removal,  it  has  been  decided  that  by  the  next  session 
is  meant  the  next  practicable  sessions  at  which  an  effecM 
appeal  can  be  lodged.  A  rate  was  made  on  thie  dth  of 
October,  and  published  on  the  next  day  ( Sunday X  in  ^ 
parish  church,  and  the  sessions  was  held  on  the  Stl;^  ^^ 
only  one  intervening  day  between  the  publication  aod  the 
quarter  sessions,  whidi  appellant  i^wore  was  too  short  a 
time  to  enable  him  to  inspect  the  rate,  to  see  whether  the 
inequalities  in  the  former  one  were  cpntioued,  and  pnh 
perty  omitted  in  former  assessments  was  inserted,  w  ^ 
to  enable  him  to  determine  whether  he  should  ifp^ 
against  it     On  appeal  to  the  Epiphany  sessions,  it  was 

(1)  Rex  V.  Coode,  Willes  J.,  contra.  Caid.  464.  1  Bott,  S7S,  P1.S70. 
S.  G.  Rex  V.  MicUeBeld,  Cald.  507.  See  also  Rex  v.  Justices  of  M- 
shire.  1  Bott,  309.  PI.  322.  Up«n  any  other  comtraction  it  would  tc 
in  the  appellant's  power  to  deprive  the  parish  of  its  costs,  which  )x'» 
entitled  to,  under  1 7  Geo.  11.  c.  41.,  where  the  appeal  is  decided  ifl  i« 
iavour.    See  Rex  v.  Justices  of  Worcestershire,  5  M.  &  S.  457.,  ^te. 

(2)  Rex  V,  Micklcfield,  supra,  (l).  Rex  i».  Atkins,  4  Term  Rep.  12*. 
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and  at  what  Sessiims  ii  must  be  in  point  of  Time.  4^Qi 


theo,  as  l)eiQg  out  of  lime.  But  the  cotqrt  granted 
a  mandaQHii  to  compel  the  justices  to  hear  it,  and  asked 
why  the  pwcish  officers  made  their  rate  so  close  upon  the 
time  of  the  sessions ;  it  appeared  as  if  they  had  done  it  with 

4  view  of  oustii^  the  parties  of  their  appeal  (1) 
« 

Appeals  against  orders  of  removal  must  be  made  to  the  Appealsagainst 
next  sessions  after  the  removal  of  the  paupers  under  it;  [^'Jjixt'L. 
for  it  is  thereby  that  the  parties  are  aggrieved.  (2)     Al-  sions  afler  the 
though  it  appear,  therefore,  on  the  order  of  sessions,  that  a  '^®^*'- 
sessioQs  has  intervened  between  the  date  of  the  original 
Older  ^nd  that  one  at  which  the  appeal  is  entered,  yet  tlie 
court  will  not  therefore  quash  the  latter  as  not  being  made 
in  time ;  for  the  order  may  not  have  been  served  until  after 
the  first  sessions  (3) ;  and  the  justices  are  bound  to  receive 
it  in  all  cases  when  presented  at  their  next  sessions  after 
the  removal. 

A  rule  was  moved  for  to  shew  cause  why  a  mandamus  Where  oider 
should  not  issue,  directed  to  the  justices  of  the  peace  for  a^n^^^ned. 
the  county  of  Leicester,  commanding  them  to  proceed 
upon  the  appeal  of  the  inhabitants  of  Stoke-Golding, 
against  an  order  removing  a  pauper,  his  wife,  and  four 
children,  irom  Castle  Donnington  to  Stoke  Golding. 
This  was  grounded  on  an  affidavit,  stating,  that  the  ordei- 
was  made  in  January  last,  and  notice  of  appeal  given. 
That  the  inhabitants  of  Castle-Donnington,  discovering 
that  the  woman  was  not  the  pauper's  wife,  and  so  the 
children  ill^itimate,  agreed  to  take  the  woman  and  chil- 
dren back,  which  they  did,  and  the  order  of  removal  as  to 
them  was  considered  to  be  at  an  end.  That  afterwards, 
and  before  the  sessions,  a  new  order  was  made,  removing 

(1)  Rex  V.  Justices  of  Sussex,  15  East,  206. 

(2)  Rex  o.  Monks,  Risborough,  s  Bott,  714.    PI.  795.    Milbrook  v. 
St.  John's,  Southampton,  fb.  PI.  794.  Sett  andRem.  S6.  Rex  v.  Norton, 

5  dtr.  831.  Road  v.  North  Bradley,  2  8tr.  1 168.  Rex  v\  Turley,  l  Stss. 
Cas.  175.  Pl.  215.  and  tee  Rex  o.  Justices  of  Sussex,  7  Term  Rep.107. 
post,  509.  (1). 

(^  Milbrook  ».  St.  John's,  Southampton,  and  the  cases  cited  supra,(2). 
Sec  i  Const.  506. 

K  K  2 


5j>0  Ofenifring.^apeals 

tKe  wotBBSk  nod  dHldran  iroin  Q»lfe  Doraiqg^  to 
Sibston,  against  whieh  SibstoQ  iqppealed,  whai  dte  nasm 
trere  of  opinion,  that  the  fenn^  order  of  remoTal  mT 
having  been  r^utarly  appealed  Bponiy  and  quashed,  w 
conclusive  on  StolrQ-Golding^  and  fi>r  that  fetean  lot 
proceeding  to  quash  the  second  order  of  removal  u 
Sibston.  That  die  attomej  for  Stoke-Oolding  bappensf 
to  be  in  eourt,  tieu  desired  that  their  appeal  i^piost  tk 
first  order  might  be  heard ;  but  the  jusdces  refbsed  it, 
though  it  was  the  first  session  after  the  oider  made.  He 
.  then  proposed  that  the  sessions  should  permit  tbeos 
to  be  stated  for  the  opinion  of  the  court  of  Km^$  Bend^ 
whether  the  first  orderi  tinder  these  circnnistaiioesi  «> 
conclusive  ?  but  this  was  also  refused.  Ouise  was  Aen 
against  this  rule,  on  the  ground  that  it  is  the  custflai^ 
Leicester  for  all  i^peals  to  be  entered  on  the  first  ixjd 
the  sessions ;  but  this  appeal  was  presented  aflervnnis; 
and  the  parish  of  Casde-Donnington  agreeing  to  tike  tk 
party  back  was  nothing.  Mr.  Justice  BuUbr  saidi  tltq 
Qught  to  have  proceeded  on  the  appeal :  thej  were  hoosi 
to  receive  it :  it  was  presented  at  the  next  sessbos*--!^ 
,Cur.     Rule  absolute  for  a  mandamus.  (1) 

Next  maons        But  although  by  the  next  sessions,  to  which  the  stiQi|& 
^"^^  require  appeals  to  be  made,  both  against  rates  and  ortte 

of  removal,  are  meant  those  which  happen  next  tSas  ii 
.party  is  aggrieved,  still  distinctions  must  arise  as  tovto 
sh^l  be  considered  the  neg:t  sessions.  For  a  cause  of  f* 
peal  may  arise  after  a  sessions  h^  commence<^  aodtx^ 
Its  termination.  Or  it  may  occur  so  immediate^  f^ 
the  eve  of  a.  sessions,  as  to  render  it  impossible  bt  ^ 
pafty  to  lodge  it  in  due  time.  (2)  , 

1.  Next  MS-     '     Upon  the  first  point  it  has  been  held,  diat  me  9P^ 
fy^o^^^  niKiatbato^hefim  original  quarter  sessioBs^ 
tessioni  af^er    *i»  i^gigiiaved ;  wi,  that  wheie  a  semiw  <wna0«ced  h^ 


the  grievance. 

(sj  See  ante,  499.(1). 
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the  cause  of  complaltlt  accrued^  and  was  afterwards  con* 
tinned  by  adjournment,  the  appeal  diould  be  entered  at 
the  ensuing  Mssknis,  tod  hoi  ti  sUdi  adjoamment.  (1 ) 

Thus,  an  order  made  *'  at  the  nekt  general  quarter  sesd&hs  The  com- 
held  by  adjournment''  was  quashed ;  becanse  It  did  not  ap-  SiS^i^s^'*^ 
pear  that  this  was  the  nejpt  general  quarter  sessions j  tat  it  sioiw  must  ap- 
mlght  be  that  the  general  sessions  was  begun  and  continued  ^^00*^!^ 
by  adjourmnent  before  the  order  was  made.  (@)  peal. 

There  are  two  divisions  (though  not  legally  recogni2ed)9  Appeals  where 
the  eastern  and  western,  in   the  county  of  Sussex,  ^id  ^^^^^^^ 
but  one  commission  of  peace  for  ttie  county ;   the  quarter 
sessions  afe  always  held,  first,  in  the  western,  and  afker- 
'raitis  adjourned  into  the  eastern  division.    The  sessions 
rommenced  ill  the  western  division  on  Tuesday.     The  re- 
moval in  question  was  made  on  the  Wednesday,  1 3th  Julyl, 
into  the  parish  of  Pleasmarsh,  which  is  in  the  eastern  divi- 
sion, the  adjournment  day  into  which  was  on  the  IViday 
rollowing.     The  appeal  was  not  lodged  at  the  sessions,  but 
was  preferred  at  the  next  October  sessions,  held  by  ad- 
joumment  in  the  same  eastern  division.    The  court  6f 
quarter  sessions  was  of  opinion,   that   the   adjournment 
sessions    in    July    was    the    next    possible    sessions,    at  1^.  <^ 

whlcb  the  appeal  ought  to  have  been  preferred,  and  that 
they  had  no  jurisdiction  to  examine  the  merits  afterwkrds* 
Lord  Kenybn,  C  J. — "Tlie  convenience  and  justice  of 
the  case  are  so  obviously  in  conformity  with  the  strict 
letter  of  the  statute,  that  there  can  be  no  doubt  on  the 
[proper  construction  of  it  Tliere  is  but  one  commission  of 
the  peace,  and  one  quarter  sessions,  held  for  the  county  in 
^ach  quarter;  although  for  convenience,  the  magistrates 
aold  the  sessions,  first  in  one  part  of  the  county,  and  l^en 


I.  '  ?    rt 


(1)  S.P.  as  to  appeals  ajaiost  orderl  of  filiation  and  maintenttfte^ 
mte,  309.  The  sessions,  while  it  continue^^  is  in  law  consideffeil  as  but 
>ne  day  ;  and  the  continuance  from  day  to  day  need  not  be  set  out.  See    .    ;i;  •>•  ^  ^ " 
>o5t.    tf,  therefore,  the  cause  of  appeal  anse  (as  above  mentioned)  after 

he  session  has  commenced,  that  session  can  have  no  jtttiidiction  to  en- 
tertain such  appeals.  See  infra,  (3). 

(2)  Reg.  9«Hindercleave,  19  Vin.  Abr.  336.  2  Bott,  714.  PI.  795. 
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Oferttering  Appedlt, 


But  it  may  be 

adjountmeiit 
or  such  next 
original 
sions. 


f . 


heard  at  on 
adjoornment. 


by  adjournment  in  the  other  part.  The  next  qnttter  st$> 
sions,  therefore,  must  neeessarily  mean  tkeneximi^ 
quarter  sessions  held  for  the  eounty ;  for  the  adjoanmieotB 
only  a  continuation  of  the  same  sessions*  The  reaairsL 
therefore^  having  been  made  after  the  commeDcenot^i 
the  July  sessions,  the  appeal  was  properly  preferred  at  it 
October  sessions  following.  Neither  is  tbt^c^  any  tbingo 
the  objection,  that  it  ou^t  then  to  faaye  been  made  to  ik 
original  sessions  in  October,  for  that  would  bediracdy  c» 
trary  to  the  practice  which  has  always  prevailed  in  couBts 
where  the  sessions  are  adjourned  from  one  place  to  asote 
within  the  county.  (!) 

It  was  likewise  decided  in  the  foregoing  case,  thats 
an  adjournment  is  a  continuance  of  the  original  sei9b&< 
an  i^peal  may  be  lodged  at  an  adjournment  of  the  D0t 
sessions  as  well  as  at  their  original  commencemeDt,  vkse 
they  are  adjourned  from  one  place  to  another  for  ptt 
convenience.  (2) 

As  the  session,  how  many  adjournments  soe^r  tlt^ 
may  be,  is  considered  but  as  one  day  in  law,  there  sefl^ 
no  reason  why  an  appeal  should  not  be  lodged  aad  besfl! 
at  an  adjournment,  as  happens  where  the  sessions  9&f^ 
from  one  division  of  the  county  to  another.  (S)  ^^. 
the  practice  of  many  courts  of  quarter  sessions,  where  tie 
county  is  not  so  divided,  an  appeal  may  be  lodged  at « 
adjournment,  though  it  cannot  be  heard  there.  Saci  ^ 
the  case  in  Surrey,  where  an  appeal  may  be  lodged  ^  ^ 
adjournment,  and  respited  to  the  next  session  (4);  b«i^ 
cannot  be  set  down  for  hearing  at  an  adjoummeDt,  oi^ 
by  tlie  concurrence  of  parties,  and  upon  a  sufficient  spec* 
ground  being  stated,  when  the  court  will  sometimes  alb 

( 1 )  Rex  V,  Justices  of  Sussex,  7  Term  Rep.  107.  Hb  Lordshy  R^ 
to  Rex  V,  Monks,  Risborougb,  ante,  499.(2),  and  R^.o.  Hinderdei^' 
ante,  501.  (2) 

(2)  lb. 

(3)  But  no  appeals  are  tried  nor  business  done  within  eich  &f^ 
Other  than  what  originates  there,  the  divisions  bdng  coxtaAffif^^^ 
respect  as  if  they  were  distinct  counties. 

(4)  Seepost,  506,  -'    ' 
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them  %o  lodge  im  appeal  at  the  original  sessions,  and  respite 
the  hearing  to  the  adjournment  day. 

IIk    party   who   neglects   to  appeal  at    the  original  Butifadioum- 
sessions,  and  defers  it  to  an  adjournment,  does  so  at  his  appLd  to^cn^ 
periL     For  if  no  sessions  are  Iield  pursuant  to  the  ad-  suing  sessions. 
joumment,  the  original  sessions  are  completed,  and  the  jus-  . , 

Ikes  have  no  jurisdiction  to  entertain  his  appeal  at  the  en- 
sttiDg  sessions.  (1) 

it  has  been  held,  that  the  words,  "  next  sessions,*'  in  r  Next  scs- 

1         ^  ^    .  ,  1  •  1     1  >  sions  means 

the  statute,  mean  the  next  to  which  the  party  can  bypos-  the  first  nos- 

sibiUty  appeal  after  he  is  aggrieved.  (2)  «We  sessions. 

What  is  the  next  possible  sessions,  must  ever  remain  a  That  a  que^. 
.question  of  fact,  depending  upon  the  circumstances  of  ^^^  of  fact 
each  particular  case.    The  following  decisions  are  reported 
oa  this  subject, 

Mandamus  to  receive  an  appeal.     The  order  of  removal  Instanccswhen 
had  been  made  on  the  22d  September,  but  the  pauper  was  ^^t^"^ 
not  removed  till  the  5th  of  October.     Hull,  the  place  to  grieved  held 
which  the  pauper  had  been  removed  from  Whitby,  i&  sixty  '!^  *^^';ori!" 
niiiea  from  Northallerton,  where  tlie  sessions  began  on  the 
6th  of  October.     At  that  sessions  no  appeal  was  entered, 
and  at  the  Epiphany  sessions  following,  which  began  on 
the  12th  of  January,  the  parish  having  offered  an  appeal, 
the  justices  refused  to  hear  it,  thinking  themselves  bound 
by  the  words  of  13&  14»Car.II.  c.l2.s.  2.  which  says, 
that  persons  aggrieved  may  appeal  to  the  justices  of  peace, 
^^  at  the  next  quarter  sessions."     But  the  court  of  King^s 
Bench  said,  that  by  '*  next  sessiotis^*  the  statute  of  Car.  II. 
must  have  meant  the  next  possible  sessions  ;  and  that  here 
it  was  impossible  for  the  appellants  to  lodge  their  appeal  at 
the  Michaelmas  sessions.  (3) 

-     -        '  -^        -  -  '  !-■-■  -_  ■■  !■!  !_■■.  U.I  "■■-_-L 

(1)  Rex  V.  West  Torrington,  Burr.  S.  C.  293. 

(2)  Per  Ashhurst  J,,  Rex  o.Coode,  ante.  498.  (l),  Eodem  Jiid.  Rex  v. 
Micklefield,  ibid.   Cases  of  appeal  against  rates. 

(3)  Rex  V.  Justices  of  the  East  Riding  of  Yorkshire,   Doug.  192. 
3  Bott,  719.  PI.  802. 
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m  ^pLl        ^  appeal  agaipst  an  wdcr  of  voiMiirAli  it^ppoaced  Aai  ihr 
granted.  o^er  wasdatedon^  the  34th  pf  September  )]a$t^  and  j4u* 

euted  on  Monday  the  Sd  of  October,  at  4  oi^Uoek  w  the 
afternoon  at  L^k.  which  was  at  the  distance  of  54  xniles 
4 .  .  fi^m  Mol^  where  the  FUnt3hi]fe  sessions  were  Mdeo^^  on 
Tliursda(^  tlie  6th  of  October,  No  a|qieal  having  i>eeae»* 
tfiped  at  this  sessions,  tJbe  justices  at  tke  January  sessions 
refiised  to  receive  it»  though  it  was  stated  to  Iheni)  and  now' 
verified  by  affidavit^  that  the  overseer  of  Mold,  wfaoooK^' 
v^yed  the  paupiers  to  Leekf.  coijild  only  9peal|  tbe  Wdah 
language,  and  that  the  ovenseer  of  Leek»  wb»,xBtmnd' 
them,  could  not  understand  bim;  that  tmr  ^  vpeek' elapsed' 
before  the  parish  of  Leek  qould  gun  any  iiifi9rDiati0ii  n^ . 
spectiag  the  seUlement  of  the  paupers,  said  oonnqwDtly 
that  .they  were  not  in  a  situation  ta  appeal  at  tbe.i 
Michadmas  sessions.  ,  ri 


r  *  In  shewing  cause  against  tbis  rule,  aa  affidavit  ivas  .yib- 
>'  '  duced  in  answer,  in  whicb  it  was  stated,  that  thgjOforjtow 
of  Mold,  when  he  conveyed  tbe  paupers  to  Ledt^Rmk^iie 
Price  with  him,  for  the  purpose  of  explainu^  tho  citaBti* 
stances  of  the  case,  and  when  partinf^  said,  **lie  vmt^ 
make  the  best  of  his  way  home  to  attend  the  seasiow  al 
Mpld:^  it  was  also  stated,  that  the  order  cf  remdini 
was  not  executed  before  the  9d  of  October,  4m  amwnlttdF 
the  resistance  and  threats  of  the  pauper.  Lord  K0ayj>ii^' 
C,  J.-— '^  We  ought  not  to  decide  hasdly  against  thotwwd^ 
of  an  act  of  parliament ;  Imt  wtmereasanabktimem^kiio 
he  ^wen  th^  parish  appealing^  to  auMe  ihem  t0,  iTijlinr 
'ohether  crnotit  wiU  be  proper  to  enUr  an  appoaL  Ifi'diis* 
case  |he  order  of  xeraoval,  which  was  made  on  the  MA 
of  3eptember,  was  kept  in  the  overseer's  pocket  until  Che? 
ey^  of  the  ses»Qi^  and  wa«  then  executed  at  the  di^nnoei 
of  more  than  thirty  miles  from  the  place  where  the  a{{)eal 
was' to  be  lodged.  And  though  the  sessions  were  hoUbn 
at  Mold  on  Tbursd^,  ki'  gim^nd  they  were  IbolAsa  on 
Tuesday,  and  the  overseers  of ,  Leek  might  fiiiiiy  .have 
conceived  ihat  the  ses;^ioi^s  for  Flintshire  would  by^.Aqt^ 

16 
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m  iheTetfy^eatt  day  after  the  oi4ep#a£f«edited.  'Uhder  ,.:.^     !.  i.D 

these cinsmnsmiioeS)  therefive,  i  tbink ibal  th^  josticen  at  i-  " • 

the  followiag  sessions)  in  January^  ought  to  have  received  *  '"'*'  "^ 
the  appeal*'^  (1) 

•  #■  »      • 

Order  of  removal  served  at  twelve  in  the  fiyrentx>n  of  Sunday  not 

It  <wI 

Saluiday,  the  sessions  were  held  thirty^seven  miles  irom  ^^^^^^  * 
the  appellant^B  parish  on  the  following  Toesday ;  the  oourt 
beld  them<cntidbd  to  appeal  to  the  subsequent  sessions.;  for 
the  QflfafarsTlnast  have  reasonable  time  allowed  theto  to  makt^ 
the  necessary  enquiries^  that  they  may  judge  of  the  pro* 
priety  c£appealing ;  they  were  not  bound  to  devote  Sonday 
to  this  porpese^  and  therefore  had  only  one  entire  dscy  to ' 
considei^  witieh  was  insufficient ;  and  although  they  e6old 
have  cotned  and  respited  their  appealy  that  might  be  iii^ 
cvanmg  an  nseless  axpence  without  conferring  any  beirtfit 
upon  either  party,  and  was  therefore  unnecessary,  {i)  ' 

Bit  wiiero  aa  order  was  made  four  days  before  tiie  A^ndamos 
stMiODs  commeneedt  ahd  the  sesrions  lasted  three  days* 
more*    The  conlendiB^  parlaes  were  not  noore  than  teil' 
nubs  from  eaeh  other,  and  the  place  of  the  sessions  not' 
JbfmB  eight  miks  from  the  party  comphifaiing.    A  man-' 
iamns  being  moved  for,  I^rd  Mansfield,  C.  J.-^The; 
iiagte  qpef^n  h,  whedier  the  sessions  have  done  wrbng, 
a  <|)*«dmfttitig  the  excuse  ofired  for  not  appealing  at  tfasi' 
mwt  mmom  after  the  order  of  removal.    For  att  the  facts 
)f  JmpatatioH  thrown  oat  against  the  removing'  parties  are 
mt  kk  ^be  case.    Whether  there  is  s  sufficient  time  for  ap» 
naUs^  must  dq>end  tipoti  the  fiicts  of  every  case.    Hens 
he  two  oootending  parishes,  and  the  place  wh«re  the 
«Hdons>iwese'heU»  wore  within  ten  miles  or  iSiereabouts. 
it  is  snid  the  psriih  wanted  to  know  tf  the  ia^  of  Che 
rmpfSt'  was'setded  wtA  bim,  which  depended'  0{k>tf  t&e 


I*  'J 


'  :».J  /-J.  t 


(1)  BexT'.4lusticesofFUnt8hire,7Ten9iR^*.^q(V.  t      y 

(s)  Rex  r.  Justices  of  Essex,  1  B.&A«  sip.  .  .,,f\ 

(^)  So  hi  sit  the  editions  ofMnConsi's  wodc^but  the  s^se  secmi  to 
siff&^'thalitshetildb^resdl^iirii^luiittktiBe.  ^    *      ' 
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age  of  him ;  a  fiicc  they  imght  faa^e  known  iniess  tknUf 
an  hour.  Here  the  parish  officers  were  n^lige&U  Bik 
for  the  mandamus  discharged.  (1) 


MandAmos  Likewise«  on  a  rule  to  shew  cause  why  a  vmias^ 

^  should  not  issue  to  the  defendants,  to  recdre  aa  appal 

against  an  order  of  removal.  It  appeared  dut  tk 
order  was  made  on  Friday,  the  18  th  of  Apcfl;  «Dlke 
lOtb,  the  pauper  was  removed ;  and  on  die  Tottdafft^ 
lowing,  the  2Sd,  the  Easter  sessions  were  hdd  at  Hen* 
fordy  20  miles  distant  from  the  parish  to  which  the  paq 
was  removed,  at  which  sessions  it  is  the  practe  not  & 
receive  any  appeal  after  the  Tuesday  mornifig.  1^ 
parish  not  having  appealed  at  those  Easter  sesuS) 
the  justices  at  the  Midsummer  sessions  refused  toft- 
ceive  the  appeal,  because  not  made  at  the  next  qorter 
sessions^  according  to  1 S  &  1 4  Car.  II.  c  12.  s.  2.  1^ 
foundation  of  the  application  was,  that  as  the  officers  of  ik 
parish  to  which  the  pauper  was  removed  had  not  soivsi 
time  to  convene  a  meeting  of  the  inhabitants,  in  oider » 
take  their  opinion  up<xi  the  subject,  whether  there  «^ 
any  grounds  for  the  i^>peal,  the  Midsummer  acasioDitw^ 
the  next  possible  sessions.  Lord  Koiyon,  CJ.— 'I^ 
words  of  the  act  of  parliament  are  very  strong  ^ 
they  require  the  appeal  to  be  made  at  the  next  sessi* 
after  the  grievance.  Where,  indeed,  an  order  (jf  rtf^ 
has  been  made  some  time  before^  and  onfy  executed  a  R? 
short  time  before  the  sessions,  so  that  there  was  ne  jwssih^ 
of  appealing  to  those  sessions,  this  court  has  iaterferal  '&, 
granting  a  mandamus,  to  compel  the  justices  at  the  i^ 
ing  sessions,  to  receive  the  appeal,  because  the  ^ 
**  next  sessions"  mean  **  the  next  possible  sessions."  ^ 
this  is  a  very  different  case,  for  there  were  two  interroiB^ 
days  afler  the  execution  of  the  order,  and  befmt  v 
Easter  sessions ;  and  if  there  was  not  sufficient  time  betr: 
those  sessions  to  give  reasonable  notice  of  appeal,  i'- 
appeal  might   have   been    then  entered,  and  adjoumei^ 


(1)  Rex  c.  Justices  of  Wiltsi  2  Bott,  717.  PI.  799, 
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acoDr^g  to  the  statute   dGeo;L  c.7vs;8.     Rakdis^ 

An  order  of  removal  from  a  township  in  W.  R.  of  When  neccs- 
YorkAire,  to  a  parish  m  Middlesex,  was  executed  on  ^tryf"^^' 
12th  ■  Jannary,  the  Yorkshire  Epiphany  sessions  were  on 
the  18th  of  that  month.  An  appeal  was  offered  to  be 
entered  and  respited  at  the  Easter  sessions  following,  but 
no  notice  was  given  that  the  parish  was  then  ready  to 
try  the  appeal.  The  sessions  refusing  to  receive  the  ap^ 
pealj  the  court  of  B.  R.  thought  that  the  parish  was  not 
stricdy  entitled  to  pass  over  the  first  sessions,  and  though,  i£ 
they  had  done  as  much  as  they  ought  to  have  done  at  the 
second,  the  court  would  have  relieved  them,  yet  not  having 
done  so,  by  placing  themselves  in  a  situation  to  be  then 
heard,  there  was  not  sufficient  ground  for  granting  a 
mctndamus.  (2) 

The  Appellant's  attorney  was  applied  to  by  the  parish  Mandamu*. 
officers  of  Storeston  on  the  19th  of  AprU,  to  enter  an  ap-  ^^oTnot 
peri  against  an  order  of  removal,  and  get  it  respited  till  the  suffidenUy 
next  sessions,  and  he  gave  notice  to  the  respondents,  of  the 
appeal  and  respite.  At  the  next  sessions,  whidii  were  on 
the  26th  of  April,  an  appeal  was  entered,  and  respited  to 
Midsununer  sessions,  held  the  26th  of  July.  On  the  2d 
of  July,  the  appellant's  attorney  learned,  for  the  first  time, 
that  the  sessions  had  made  certain  rules  for  their  practice, 
which  were  not  published  till  after  the  April  sessions,  nor 
acted  upon,  nor  ofiicially  circulated  till  the  Midsummer 
sessions,  and  required,  that  in  all  kinds  of  appeals,  the 
notice  of  trial  should  be  given  in  the  week  on  or  befcnre  the 
Monday  in  the  week  next  before  the  sessions,  otherwise  to 
be  deemed  imuffident,  and  that  the  like  notice  should  ^be 
given  in  tihe.  case  of  respited  ^peals.  Notice  of  trial  ji|ras 
served  on  the  respondents  on  Tuesday,  the  5tlLof  July,  at 

(1)  R^.  V.  Justices  of  Herefordshire's  Term  Rep.  504. 

(2)  Rex  «.  Justices  of  West  Riding  of  Yorkshire,  4  M.  &  S.  327.  As  to 
when  they  need  not  enter  and  respite,  see  Rex  v.  Justices  of  Essex, 
ante,  505.  (2). 


axiatfae  momiog^  dated  Aedqrbtifaie,  bd&gasfKsif 
the  dgnatnes  of  the  parUi  officers  orald  bis  obtiioei 
Qb  tlie  hearing  of  the  a|)peal  at  the  July  sessions,  tkn- 
apoildeiits  olgecCadt  diat  die  notice  had  not  been  ghen  b 
tame;  lAm  the  appdhttti  applied  to  the  coon  br  aait 
joununMit  under  theae  cixcoiiistaiieefl^  uftiiug  topijAe 
costs  of  the  day»  but  the  coott  i^fbaed  it»  thinking  istj 
had  DO  power  to  do  so.  Upon  a  motioa  for  a  ma^dtfn 
to  the  jusdoea  to  enter  contintianees,  and  hear  the  spped, 
the  couit  of  King's  Bendi  wereof  opinion  thai  the  i&ig» 
Iratea  had  a  discst^tioii  to  exerdse^  vAh  respect  to  wh 
was  a  reasonaUe  time  for  gi^ng  notice  of  appeal  te  tk 
coiurt  had  a  kind  of  yisitatorial  juriadictioa  <i¥er  tbefioi)  t 
thi^  exerdae ci  that  power;  and  as  the  aeasioitt  tad r- 
oendy  made  a  new  mode  of  practioei  of  wfaidi  die  Bfpd- 
bait's  attorney  not  having  knowledge^  oonfenned  binaf 
to  the  former  pracdoe,  it  would  be  too  much  to  acU 
the  appdhmts  from  having  dieir  case  heard.  (1) 

Maadamut,  Ru|e  oq  defendants  to  shew  canae^  why  a  naabB^ 

^uiatd9»'     dioidd  not  issue*  eommanding  diem  to rsoetve  anippA 
dona  interren*  against  an  order  of  two  justioesy  by  whidi  George  U- 

laway  and  hia  fiunily  were  removed  from  Kdaoosl  i^ 
MortldKOi  bodi  in  tlw  county  of  Surry. 

The  appUcalkm  waa  founded  on  the  affidavit  of  (iKcf 
tbepatiifc  ofioera  of  Moiibke*  which  2ltated»  1^  dieoider 
of  reauival  dated  on  Ike  11th  January  then  ket,  was  at 
cttted  in  the  afternoon  of  dut  day:  that  the  sessiooffc 
the  cooaty  of  Surry  began  on  the  next  dqs  tiz.  dn  I^ 
January;  and  that  there  was  not  snffident  time  topiosR 
any  infarmadon  ra^iecting  Kellawi^a  setllwirti^  or  ik 
ni^pdaite  endeace  to  support  an  appeal^  dFetea  tt^asa" 
tain  whedlar^uch  appeal  ought  to  be  made:  lidtft/ff^ 
ingto  diepmotioe  of  die stsaJops  in  the eounty aF  Am^ 
nbdoe  most  be  served  on  the  veqiondent  patfA  by  theif- 
peUant  of^  their  mtendon  to  try  aoeb  tipp^'sk  kM  i 

(1)  Rex  V.  Jtiiticet  of  Wiltdiire,  lo  East,  40i. 


and  at  vihat  Sew^m  it  pma  ht  in  point  of  Time.  800 

clair  days  previoasly  to  tbe'codMeiiceinQiit  of  the  msmomst 
tjbat  due  notioe  haiong  been  given  for  the  EBster  sessioni^ 
the  eppeajl  msm  according  eDtcired^  but  the  court  itfiised 
to  hfgax  the  appeal,  on  the  ground  that  it  ought  to  hAm 
been  entpgred  at  the  Epiphanj  seuiofea^  and  resfiilad  imtil 
the  nep^t  sesaions. 

a 

Park  and  Lawes  sheyvedcaos^  and  relied  on  the  lAdanril 
qC  Charley  3 dm  Lawson,  Esq.  clerk  of  the  peace  foe  the 
coqnty  o£3unj,  which  stated^  that  by  the  course  and  prac« 
tice  pf  the  several  quarter  sessions  held  fi>r  the  said  coiiatft 
(whic^aesfiions.  are  always  adjourned  for  a  certain  tmM^) 
eppeals  on  orders  of  removal  of  a  panp«r  may  be  and 
ai^e  lodged  at  any  time  during  the  sitting  of  the  next  ge^ 
neral  quarter  sesaioii^  or  at  the  adjournment  thereof  hM 
after  the  making  any  audi  ordeiv  without  notice  theraof 
^^g  given  to  the  respondents ;  and  that  the  eanndenalBeit 
of  such  appeal  is  diereupon  adjourned  to  the  next  general 
qaarter  sessions  after  that  in  which  it  is  so  lodged  as  afore- 
said. And  further,  that  the  last  Epiphany  general  qmtrter 
sessions  of  the  peace  for  the  said  county  commenced' ote 
tl^e  12th  of  January  ISISy  and  lasted  fourteen  days^  w^en  «>vvvj  >i  y^m^ 
the  same  was  adjourned  to  the  2d  of  Feb-nary  foHcmiitgi 
(iriiiGh  adjournment  lasted  one  day^)  and  again  adjourned 
to  the  1st  of  March  then  following,  which  a^oumraent 
lasted  t^ro  days.  It  waa  stated  dso»  that  Newington,  wlla« 
th^  £pi|^ny  sessions  were  holden^  was  distant  onfy  e^M 
nales  from  Mortlake.  Thay  admittedi  that  the  words  efthe 
stetp  19  &  liCar.II.  e.Il^,s.S;  which  dhreets  the  af^peid  to 
bie  ^  tibe  next  quarter  seasions,  meant  the'  next  pesmblfe 
88s^k>a9  (1) ;  bst  in  the  piesent  case,  adverting  to  thepraoi 
tie^  a^.set  forth  in  theaffidavitof  the  derk  of  the  peaces  tihe 
£pjq[>tiany  sessions  must  be  oonsidered  as  Ate  next  posriUe 
sesskms ;  foor  it  appeared,  that  the  appeal;  might  hwrel)eca 
locjgted  at  any  time  during  the  sessions^  or  a^jomrnment 
iHsir^  without  notice  tp  th^^  refpondanta«>  £Bay]qr.J% 
ipi/oyi  can  parties  who  live  in  distant  oonntioa  kriovn  vfaati 

(1)  Rex  V.  Justices  of  Ybrfuhire,  pougj.  192.  4th  ed. 
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the  praolice  is?}  The  appelknfc  paink  ms  ia  Sov; 
and)  tlwrefore,  must  be  presumed  to  be  o(]|panto(il| 
pfmctice.  The  Acta  of  the  pieaent  case  ere  stnager  tad 
tbey  were  in  Res  xk  Justices  of  Hare&>rdduie(l),  i^bb 
similar  application  was  refused ;  fi>r  there  the  sessioBsflM 
holden  at  Hereford,  twenty  miles  distant  from  the  psii 
to  which  the  party  was  removed ;  here  the  dilrtBDce  n 
only  eight  miles.  Besides,  in  that  case  the  piscikx  4 
not  to  receive  any  appeal  after  the  first  day;  vbeica^^ 
the  Surry  sessions,  the  second  day  of  the  seiiioiis  b  ^ 
first  at  which  an  appeal  can  be  lodged ;  and,  is  lil^ 
to  this,  there  is  always  an  adjoamment,whididpes^| 
prevail  in  other  counties ;  so  lliat  here  the  pffty  yS| 
opportunity  not  only  of  entering  the  appeal  donngdi^*' 
ginal  sessions  which  continued  fourteen  day%  biAii^^ 
dther  of  the  two  adjourned  sessions,  the  hstof  whkii^ 
holden  as  late  as  the  1st  of  March. 

Nolan  in  support  of  the  rule  relied  on  Rex  v,  J<^ 
of  Ix>ndon.  (2) 

Lord  Ellenborough  C.  J. — The  statute  does  not  c» 
template  the  continuance  of  the  sessions.  It  sa^  **aiv 
next  quarter  session*'  without  adding  the  words  *^(x^ 
adjournment  thereof."  It  takes  the  sesskms  a$tbe<)i» 
period  of  time,  and  they  are  always  considered  in  ^'^ 
<me  day,  to  whatever  time  they  may  by  accidenlsl  ^^ 
be  extended.  The  appellant  parish  ought  to  ha^  f^ 
aUe  time  allowed  for.  considering^  whether  they  viU^f^ 
or  not  We  are  of  opinion  that  the  interval  betveai* 
.11th  and  IStli  of  January  was  not  sufficient  for  die  p^' 
pose.  Bayley,  J.  referred  to  Rex. v.  Justices^of  Flintsbiie^!- 
Per  Curiam.     Rule  absolute.  (4) 


(1)  5  Term  Rep.  504. 

f»)  l5Ea8t,«S2.  #> 

(3)  7  Term  Rep.  SOO. 

(4)  Rex  V.  Justices  of  Surrey,  1  M.  &S.479.    Sec  Rex».  J«^ 
of  Dorset,  1 5  East,  2oa,  and  Rex  v.  Justices  of  Sussex,  it^^^ 


and  at  what  Sessionis  it  must  be  in  point  of  Time.  511 

It  seems  dX^ty  where  an  appesl  is  ptevented  from  .beings  Entry  allowed 
heard  al  the  next  sessioiis,  by  agreeiheiit  between  the  par*  not^^terdl  at 
tiesy  in  eKpeotation  of  their  difference  being  settled  in  an*  the  next  ses- 
otber  way,  that  the  appeal  may  be  entered  at  the  ensuing  menVto  refCT." 
sessions* 

On  a  lemoval  from  W.  to  P.  it  was  ^reed  by  the  offi-  Reference  to 
cers  of. both  parishes  to  refer  the  case  to  the  opinion  of  nj^n "whicJi*" 
counsel,  provided  it  was  given  on  ox  before  the  14th  of  turned  out  hy- 
January,  the  sessions  beginnuig  on  the  15th.     The  opi-  P^fjS'i 
nion  was  given  on  the  10th,  but  was  not.  decisive^  the  setr  the  parties^ 
tlement  being  made  to  depend  upon  a  fact  not  stated  in  the  «***«™®"*' 
Gas^i*    On  that  day  the  officers  of  W.  told  those  of  P.  that 
the  opinion  was  not  decisive,  and  they  must  enquire  into 
die  fiKt  referred  to.    At  the  sessions  on  the  15th,  no  ap- 
peal  was  entered.     At  the  Easter  sessions  P.  appealed. 
The  justices  at  sessions  refused  to  enter  it,  as  a  sessions 
intervened  since  the  removal.     On  a  motion  for  a  manda- 
mus to  compel  them  to  do  so,  it  was  argued,  that  under 
the  agreement  the  opinion  was  in  favour  of  P>  and  was 
conclusive ;  and  that  P.  had  been  prevented  from  appeal- 
ing, in  consequence  of  the  objection  made,  not  having  been 
*irai5^  previous  to  the  Epiphany  sessions.    Lord  Mans* 
fiekL  — As  both  parties  had  agreed  that  this  question 
should  be  submitted  to  counsel,  and  that  his  opinion 
dhoold  conclude,  though  the  court  does  not  agree  with 
him  in  point  of  law,  thejr  would  not,  had  the  opinion  been 
porilive,  have  granted  the  mandamus.    But  the  opinion 
was  hypothetical  only,  and  upon  a  state  of  fiicts  at  the  time 
not  settled,  and  submitted  to  by  the  parties.     The  case^ 
therefore,  might  be  considered  as  open  to  the  interposition 
of  the  court.     But  the  merits  appearing  clearly  against  the 
party  applying,  the  court,  to  prevent  further  lit%atioA  and 
expence,  refused  the  rule ;  and  on  account  of  some  miscon- 
duct with  respect  to  the  affidavits  laid  before  the  court,  on 
the  part  of  the  prosecutors,  discharged  it  with  costs. out  of 
pocket.  (1) 

(])  Rex  v.  Justices  of  Devonshire,  Cald.  52.  2  Bott,  718.  PI.  SCO. 
As  to  how  far  the  entry  is  affected  by  a  neglect  to  give  reasonable  no* 
tice,  see  post,  sect.  5. 
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^^^ac^«^  should  not  «M  to  Ike  defandanta^  wiimMwJiBg  A«, < 

their  iiesct  gencnl  qtiarter  sessioitti  Id  neme*  pfoneri 
upon,  hear  and  detommei  die  ^ipeal  of  the  chardiasrv 
dens,  &C.  of  the  parish  of  North  Bradleyt  against  aa  orfer 
fer  the  removal  of  Jacob  Smith,  his  wifie,  and  duUhoii 
from  Westbury  to  North  Bradley.  The  affidavits  slitoi 
that  by  one  of  two  general  orders,  both  dated  Sd  DtcJSIfii 
John  Smidi  and  his  wife,  and  by  the  other^  Jacobs  Adr 
son,  hia  wife  and  diildren,  were  removed  from  W.lo HI 
Hiat  two  notices  of  iqppeal  were  c^ren  by-  N.  B.  t^ka 
these  orders,  fer  die  then  next  quarter  sraaioni,  to  hr 
faohkn  the  I9th  Jan.  1801.  Tliat  one  of  die  overseen  i 
N.  B.  instructed  his  attorney  to  consent,  on  the  pvt  of 
N.  B.  diat  as  bodi  parishes  were  assured  that  theaBtdotfi 
of  the  aon  and  his  femily  was  derived  from  Ae  6Aer,  Ac 
af^eal  against  the  aon's  order  should  not  be  hcmd^  bat  tN 
it  should  be  governed  by  the  det^rmiaation  of  the  sesov 
aa  to  the  fttfao^s  aettlement.  That  aoecMrdingly  adniiwaa 
in  writing  were  enlen^d  into  by  both  parisiies  to  llM  #tf « 
and  that  the  attorney  fer  W.  desired  that  the  nsppal  m^ 
the  order  fer  the  son's  removal  ra^ht  not  be  entcni  ^ 
save  expenee.  That  N.  R  parish,  relying  on  the  fifta 
sueh  admission,  only  caused  an  appeal  against  dbe  oriff 
fer  veaMviag  the  fiuher  to  be  entored*  And  soeh  nffd 
was  aoco(«ngly  tried,  and  die  order  qaashed.  Tirt«« 
after  the  sessions,  Ae  parish  officers  of  W.  in  bftscb" 
thrir  agreeflien^  sent  the  son  and  his  flntA^  ta  N.  K  «ks 
gave  fresh  notice  (^appeal  to  W.  and  dso  served  dep 
riA  offloers  with  notice  to  appear  at  die  next  sessiossy  n 
shew  cause  why  the  admission  bcfere  entered  asli^  bf  Ik' 
attorney  should  not  be  conftrmed.  l^at  N.  R  ^ff^ 
at  l^e  next  ses^on,  on  Ac  lat  April,  and  moved  ta  eM 
and  try  the  appes^  when  the  court  of  tjoarter  seaaioma- 
ffased  tor  mlerfer^  idl^gin^  diat  it  was  not  dieir  pradfeiv 
receive  any  appeal,  if  not  entered  at  the  aasskna  iaiBie^ 
ald^  fidlowing  the  order  of  removal ;  and  that  tfasy  opv 
not  notiOB  any  private  agreement  by  die  pafties.  He  i^' 
fidavila  agmsl  d^  iwie  admitted  die  aotkses  of  qH 


Ofefiimfig.^ppMs^fy:.  Mi 


agamciK  bocb  oyders^  and  the  suteeijiaeht  kgroeitieiittc/let 
the.amli  setttement'  depend  on  that  of  the  fiither,  in  order 
to  mme  expenoe;  but  stated,  thai;  at  the  conference  between 
th&lwiaatiomies,  N»  B.  acknowledged  that  the  &dier  was' 
onto  settled  whli  them,  bj  servi6e  under  indentures  of  ap- 
prsnliceship,  and  the  only  question  was,  whether  he  had 
gained  a  subsequent  settlement  by  purchase  in  W.     But 
thflft  upon  tbe  trial  of  the  appeal,  N.  B.  refused  to  admit 
the  indeantoVes  of  apprenticeship,   and  consequently  the 
merits  of  his  appeal  were  not  entered  into :  on  whldi  ac* 
coonft  W*  parish  refused  to  admit  the  son's  settlement. 
OoL  showing  cause  against  the  rule  it  was  insisted,  that  it- 
appeaved  from  the  correspondence  between  the  parties  (1),  • 
&a  that  requiring  proof  of  the  indentures  at  the  sessions 
was.  a  departure  from  the  agreement  between  parishes :  the 
real  suligect  of  dispute  being  only  as  to  the  subsequent  setde- 
menti  in  W.  which  alone  W.  came  prepared  to  disprove. 
TlaatN.B.  having  taken  this  undue  advantage  at  the  sessions, 
W.  oo^it  not  to  be  bound  by  the  event  of  an  appeal  which 
was.  not  bedded  on  the  real  merits  of  the  question.    But 
thecoifft  said^  the  application  was  a  reasonable  one,  and^ 
they  ought  to  grant  it     The  parish  officers  of  N.  B.  were 
prepamd  to  enter  their  appeal  at  the  proper  time,  and  were 
only  prevented  from  doing  so  by  the  agreement  of  the  other 
parisbf  whidi  then  rendered  it  unnecessary.     No  fault  was  ' 
impaCaUe  to  them ;  the  mandamus,  therefore,  shoiild  go  to  - 
the  jtoslices,  to  receive  and  ^iter  the  appeal  nunc  pro  tunc, 
and  enter  continuances.  (2) 


II.  QT  the  Remedy  to  comipel  the  Justices^  at  Quarter  Ses^ 
nonsj  to  receive  and  hear  an  Appeal. 


*  "*•  •   I . 
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The.i«ni8dy,  as  appears  by  the  foregoing  casesi  is  by  Remedy  by 
mandamiis,  ifirected  to  the  justices  of  the  county,  or  ooiw  fnan^us^to 


compel 


t » 
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(l^Cbrtaia  letten  were  let  ont  on  the  affidavits  a«  well  as  vanous  "' 
other  siifcamstapccSf 

{fy  Rex^f.  Justices  of  Wiltshiie,  i  fiast,  $sff. 
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Of  entering  AfpemU^  Sfc. 


riont  to  enter   porate  (diice^  who  have  jiiriBdictioa  lo  tiy  the  ippeali 
^^  ^^'         manding  them  to  raceiTe  and  hear  it  (1) 


Form  of  mov- 
ins  for  it. 
Of  notice. 


The  first  prooeediog  k  by  motion  in  the  ooost  of  kk^s 
benchf  finr  a  rule  to  show  cause  why  the  writ  dMwld  b^ 
issue. 


What  neces-         This  motion  is  pounded  upon  affidavits,  atatiiig  sii 
th^moduT^^  facts  as  are  supposed  to  warrant  the  applicaticxi  to  the » 

perior  court;  one  of  which  must  be,  that  the  sessnosliiR 
been  previously  applied  to^  and  refused  to  receive  it 


The  rule  to  be 
served  on  jtiii- 
ticeft  who  re- 
fused at  ses- 
sions, and  on 
parijies  inter- 
ested. 

Practice  in 
shewing  cause 
against  the 
rule. 


Costs. 


If  a  rule  to  show  cause  be  granted,  it  is  served 
some  of  the  magistrates  who  have  attended  at  the  ses- 
sions (2) ;  and  also  upon  the  parties  who  were  nude  i«- 
spondents  by  the  intended  app^. 

Both,  or  either,  may  appear  by  counsel,  on  the  dajip- 
pointed  in  the  rule.  They  show  cause  either  on  te]^ 
secutor's  affidavits,  or  by  affidavits  of  their  own,  staii: 
facts  to  vary  the  case,  or  contradicting  those  which  )3^ 
been  sworn  to  on  the  part  of  the  prosecution.  The  o^^ 
will  not  grant  the  rule,  if  the  merits  of  the  case  are  deaHj 
against  the  party  applying;  and  they  have  obliged bimi^' 
pay  the  costs  out  of  pocket,  where  misconduct  ^peat& 
with  respect  to  his  affidavits.  (S) 


If  he  succeeds  in  making  the  rule  absolute,  it  is 
for  the  magistrates  to  receive  and  hear  the  appeal,  wi 
putting  the  prosecutor  to  sue  out  the  writ.  (4) 


(1)  If  the  %esAom  refuse  to  receive  an  appeal  against  arttc^tktc^ 
will  grant  a  mandamus  to  compel  them.  Rex  fh  Oferseers  of  Wc^ 
1  Bott,  265.  PI.  S6S. 

(s)  Usui^^  the  chforaian  and  three  jaitioei  who  araplacedaswss' 
him  in  the  caption  of  the  sessions. 

(3)  Rex  V,  Justices  of  Devonshire,  Cald.  S4.  ante,  511.(1) 

(4)  As  to  where  the  juttioes  ^irik  proper  to  malBe  a  renn 
mandamus,  and  the  proceedings  thereon*  see  ante,  Vol  I.  SSl,  ^  ^ 
addenda. 
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It  is  likewise  necessary  that  the  sesncms  should  enter  the  ^^^^^  of  cnby 
appeal,  as  of  die  sessions,  when  it  ought  to  have  been  pre*  where  made 
seated,  and  continue  their  jurisdiction  by  fictitious  entries  at  a  leniont 
of  ad|ourmneat  from  that  session  until  the  sessiiHis  at  which  *^      °^'^' 
it  is  heaid.  (1) 

The  jurisdiction  of  the  superior  court  extends  no  further 
ikaH  to  compel  the  justices  in  sessions  to  enter  and  hear 
tlM  appeal.  It  can  neither  prescribe  what  evidence  they 
shdl  receive,  nor  what  judgment  they  diall  give.  (9) 


SBCT.V. 

Of  Notice  qf  Appeal. 

Ik  appeals,  no  process  is  issued  by  the  court  to  compel  A  notice  tup- 
the  respondent's  appearance.    A  notice  by  the  appellant  is  L^iceBt.  "* 
given  in  lieu  thereof,  which,  if  it  be  duly  served  upon  the 
former,  and  he  neglects  to  appear,  the  court,  upon  proof 
thereoiv  will  proceed  to  hear  and  determine  the  case,  not- 
withstandmg  his  absence.     Nodce  of  appeal,  therefore,  Andofaitate- 
operates  not  only  in  the  nature  of  process,  but  likewise  J^^iant*/ 
resembles  the  declaration  in  a  civil  action,  or  the  indict-  complaint, 
ment  in  a  criminal  proceeding.     It  contains  a  statement  It  must  con- 
of  the  party's  complaint,  to  the  proof  of  which  he  is  con-  ^^  ^^' 
fined  at  the  hearing  of  his  appeal.     In  most  cases  therefore 
it  should  be  so  firamed,  as  not  only  to  enable  the  opposite 
party  to  understand  what  it  is  that  he  must  come  in  adn 
defend^  but  also  to  let  the  appellant  into  proof  of  all  such 
points  as  he  thinks  material  to  sustain  his  case.  (S)     But 
when  it  is  made  against  an  order  of  removal,  nothing  more 
is  necessary  than  to  describe  with  sufficient  certainty  the 
order  or  orders  which  are  the  subject  of  the  appeal. 

(1)  See  Rax  v.  Jinstioes  of  Buckin^sliaaQsliire,  5  East,  542.  Rex  v. 
Yarpole^4TermRep.  71.  Rex  v.PoIsted,  8Str.l268.  Rax «.  Justices 
of  WHtshire,  ante,  519. 

(3)  Rex  «.  Justices  of  Cttenarvon,  4  B.  A  A*  ss.,  and  the  cases  dted, 
post,  sect  vii.,  and  chap,  xxxviii.  s.  1. 

(a)  See  post,  52i,  &c. 
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^^.!*^.VT!^'       Where  a  statute  which  gives  an  appeal  does  not  recpiire 

the  notice  to  be  in  writing,  it  seems  sufficient  to  give  it 
verbally  (1),  and,  although  it  requires  reasonable  notice  to 
be  given,  this  does  not  necessarily  mean  that  the  notice 
should  be  in  writing,  but  only  that  as  to  time  or  number 
of  days  it  should  be  reasonable.  (2) 

How  regulated       A  notice  is  regulated  partly  by  statute,  and  partly  by 
in  form.  ^^  custom  and  practice  of  the  session  before  which  the 

appeal  is  made.  It  may  be  considered  under  the  following 
heads :  1  st,  How  far  it  is  regulated  by  statute^  and  whether 
the  right  of  entering  an  i^peal  is  afiected  thereby.  2d,  Of 
its  form.  Sd,  The  time  and  manner  of  service,  and  upon 
whom  it  is  to  be  served.  4th,  The  efiect  of  notice  upon 
the  hearing  of  the  appeal. 

]8t»  Statates         1st,  As  to  the  statutes,  and  how  far  the  right  of  entering 
afTectingity&c.  j^  appeal  is  affected  by  a  n^lect  of  giving  notice* 

The  notice  of  appeal  against  poor  rates,  and  overseers' 
accounts,  is  regulated  by  17  Geo.  IL  c.  S8.  at.  4.,  and 
41  GeoJII.  C.2S.  (S) ;  50  Geo. III.  c.4.  that  against  orders 
of  removal  by  9  Geo.  I.  c.7.  s.8.  and  35  Geo.  III.  clOl. 
s.2. 


i7Geo.lI.  The  17  Geo.  1 1,  c.  38.  makes  it  lawful  for  any  person 

aeafnst  rat^  aggrieved,  "  giving  reasotiable  notice  to  the  churchwardens," 
on  giving  rea-  &c.  to  appeal  '^  to  the  next  general  or  quarter  sessioiK, 
sonable  notice,  ^j^^  ^^^  hereby  authorised  and  required  to  receive  such 

appeal,  and  to  hear  and  finally  to  determine  the  same ;  but 
if  it  shall  appear  to  the  said  justices  that  reasonable  notice 
was  not  given,  then  they  shall  adjourn  the  said  appeal  to 
the  next  quarter  sessions,  and  then  and  there  finaUy  hear 
and  determine  the  same."  (4) 

(1)  Per  Bayley  J.  Rex  v.  Justices  of  Salop,  4  B.  &A.  686. 

(2)  Per  Abbott  C.J.    Rex  v.  Justices  of  Surrey,  5  B.  &  A.  559.    See 
also  Rex  v.  Justices  of  Essex,  4  B.  &  A.  276. 

(3)  This  act  respects  the  form  of  the  notice,  and  is  to  be  considere4 
under  that  head. 

(4)  See  post,51«. 
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The  dOeo«L  c.7.  provides,  that  no  appeal  from  any  9 Geo. I.e. 7. 
order  of  removal  shall  be  jnvceeded  upon  in  any  court  of  ^^o\'^"°^' 
quarter  sessions,  unless  reasonable  notice  be  given  by  the  ceeded  on  un- 
churchwardens  or  overseers  of  the  poor  of  the  parish  or  j,^^^?:^^^^ 
place,  who  shall  make  such  appeal  to  the  overseers  of  the 
parish  or  place  from  which  such  poor  person  or  persons 
shall  be  removeable;  the  reasonableness  of  which  notice 
shall  be  determined  by  the  justices  of  the  peace  at  the 
quarter  sessions  to  which  tlie  appeal  is  made ;  and  if  it 
shall  appear  to  them  that  reasonable  time  of  notice  was  not 
given,  then  tliey  shall  adjourn  the  said  appeal  to  the  next 
quarter  sessions,  and  then  and  there  finally  hear  and  de- 
termine the  same. 

These  acts  vary  from  each  other  in  phraseology.     The  No  determin- 
first  point  that  occurs  is,  whether  the  appellant  is  bound  to  °5'^°  ^  *^  ?^ 
give  any,  and  what,  notice  previous  to  lodging  his  appeal  a  poor  rate, 
against  a  poor  rate  (I).     And  it  seems,  from  the  words  of 
the  statute,  from  analogy  to  the  case  of  removals,  and  also 
firom  the  authority  which  is  to  be  found  upon  the  subject, 
that  he  is  under  no  obligation  to  do  so;  but  that  if  he  gives 
reasonable  notice  before  the  appeal  is  heard,  that  is  suffi- 
cient    And  the  justices  are  the  sole  judges  whether  the 
notice  given  is  reasonable  or  not.  (2) 


(1)  The  41  Geo.  III.  c.25.  s.4.  regulates  the  form  of  the  notice,  but 
is  fiilent  as  to  the  time  when  it  is  to  be  given. 

(S)  On  a  motion  to  quash  two  orders  made  by  the  justices  of  peace  of 
Berkshire  at  their  quarter  sessions,  on  an  appeal  against  the  poor's  rate; 
one  objection  was,  that  it  appeared  that  notice  of  the  appeal  was  not 
given  till  the  day  before  the  sessions  began,  whereas  there  should  have 
been  dght  days'  notice  by  the  practice  of  the  sessions :  that  the  justices, 
with  a  view,  perhaps,  to  supply  the  defect  of  notice,  adjourned  the 
appeal  by  the  first  of  their  orders  to  the  next  day,  and  directed  the  over- 
seers to  attend  them  then  with  the  rate ;  that,  on  the  next  day,  accord- 
ingly, they  went  on  to  hear  and  made  the  second  order  on  the  merits, 
whereas  they  ought,  as  was  insisted,  wherever  there  was  not  proper 
notice,  to  adjourn  the  appeal  to  the  next  sessions.  Sir  Richard  Lloyd, 
in  shewing  cause  against  the  rule,  as  to  the  first  objection,  otiscrved  that 
the  Stat.  17 Geo.  11.  c.38.  s.4.  makes  the  justices  sole  judges  of  what 
notice  b  reasonable,  and  thsy  had  thought  this  so ;  besides,  thu  notice 
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Innmondft  But  it  has  been  dedded  in  several  cases  of  appeil  agaisst 

adjcmnitDpeal  <'>^c>v  of  removal,  that  where  notioe  is  not  ^Tenin  lessoa* 
thougb  insttffi-  able  time  before  the  next  sessions,  the  justices  sie  bond 
notiM^rii^L     ^  ^receive  and  adjoium  the  appeal;  as  also  where  none  hi 

been  given. 


onSonday. 


lofoffident  Thus,  upon  a  renKNQsl  of  a  paiqper,  nodoe  of  appetito 

!^^^J^^    the  quarter  sessions  was  served  on  Sunday ;  Ibr  had  ^ 

appeOants  deferred  the  service  till  another  day,  tiiey  wovU 
not,  according  to  the  practice  of  the  courts  hsvB  been  a 
tune  to  give  reasonable  notice  to  the  respondents,  fir  tk 
purpose  of  trying  the  merits  oS  the  appeaL  Tbe  ooorttf 
quarter  sessions  being  of  opinion,  that  the  party  aggrievd 
was  not  at  any  rate  or  for  any  purpose  entitled  to  vppei^ 
unless  the  prescribed  notice  had  been  previously  ^nm  to 
the  respondents ;  and  also,  that  service  of  notiee  iqpQo  Sb- 
day  not  being  I^al  service,  there  had  not,  in  point  of  Inr, 
been  any  notice,  refused  to  hear,  adjourn,  or  enter  the  ^ 
peaL  But  the  court  of  King's  Bendi  granted  a  mandaniiB, 
directing  them  to  receive  and  hear  the  appeal,  no  case 
being  shewn  against  it  (1) 


Ifandamuiaf-       Also  where^  upon  similar  application,  it  if>peav«d on  Ae 


tolodigesi|4 


obtained, 


was  the  beit  that  could  be  gtren  from  the  nature  of  tlie  caM^  the  oft 
haiog  aiade  on  Satoiday,  and  puUiihed  on  Sondayi  oociee  «f  app^ 
was  ghrm  on  Mondigr*  and  on  ToeMbq^  the  iMJona  waa  heU.  ^ 
Wright  J.  To  these  wdcrs  se?eral  oljections  have  been  taksa:  frs, 
diat  by  the  first  order,  the  justices  i^ipear  to  be  umvineed  that  prapa 
notice  of  the  appeal  had  not  been  gtven^yety  instead  ef  a^Qouni^i  i^ 
connderation  of  it  to  the  tteit  sessionsy  as  the  act  diieet%  wiicreihBB 
shall  not  be  sufBrient  notice^  they  take  upon  theaisehpaa  to  dfaert  i 
notioe,  and  adjourn  to  the  next  day  only.  Tha  b  the  olyjeetaon ;  to 
in  answer  it  is  said,  the  notice  directed  is  only  to  attend  with  the  nae . 
the  notice  of  appeal  they  adjudged  sufllcient;  and  the  aJ|iouiBwl  ir 
was  not  another,  but  the  same  sessions.  DennbonJ.  Mj  IfUhirts 
sufficiently  answered  the  first  objection.  Forster  J.  seems  abotehaR 
eonoanred.  But  these  orders  were  quashed  on  anoAer  fflrf**^ 
Reae.  Justices  of  BcrksMre,  a  Oleabcrvie  en  Elect,  laa.  1  Goasto 
Pl.f86.  See  idso  Rex  ek  Justices  of  North  Riding  of  yoffcslii«^|ieB^5» 
(0  R«L  e.  HimthigdoflShlreb  add.f89. 


and  hamJSar  refpdatedkf  jStaiuie.  519. 

atum  wns  kk  Ai^asl*  and  tbo  ordcsr  of  reaEHoval  was  dated  respite^  where  ^ 

no  no""~~ 
giyea. 


the  12th  of  November  followmg  (1);   and  the  sessipns,  "°  ^^^^^ 


where  the  appeal  was  tendered,  was  held  on  the  12th  of 

January  in  the  ensoing  year ;  that  no  notice  of  appeal  had 

been  served,  (for  which  the  reason  assigned  was^  that  the 

appellants  had  not  beeoi  able  to  get  their  witnesses  ready, 

till  it  was  too  late  to  give  such  notice,)  that  the  court  had        ^ 

been  mooed  to  receive  the  appealj  and  adpum  the  consider^  i 

aiian^  it,  tiU  the  following  sessions,  and  that  they  had  re- 

iiised  to  do  it     The  court  were  clearly  of  opinion  that  the 

justices  ov^t  to  have  received  the  iqppeal,  and  the  rule  was 

made  absdnte.  (2) 

But  on  a  similar  application,  where  the  order  of  removal  Mandamus 
was  made  on  the  26th  November,  and  executed  on  the  28th,  ^^  ^o^Se  and 
it  appeared  that  the  appellant  attended  the  next  quarter  respite  refused 
sessions,  held  on  the  ISth  of  January,  and  moved  the  court  ♦i^'j^notice 
Jbr  leave  to  lodge  the  appeal^  and  to  respite  the  hearing  there^ 
^  to  the  then  next  quarter  sessions.     The  following  entry 
was  made  by  die  quarter  sessions :  ^^  For  as  much  as  it  ap- 
pears to  this  court,  that  there  lias  been  sufficient  time,  since 
the  removal  of  the  pauper,  for  the  appellants  to  give  notice, 
and  come  prepared  to  try  this  appeal  at  this  sessions,  and  ;,,  .  ..^.;.^r>¥ 
no  cause  shewn  why  they  did  not  proceed  accordingly,  it  is 
ordered  that  the  notice  Jbr  lodging  the  same,  and  respiiiag 
ike  A^xring  to  the  neart  quarter  sessions,  be  refected*^    Tlie 
court  was  of  opinicm  that  the  justices  had  not  aicted  wrong; 
for  the  motion  was  in  effect  to  adjourn  the  appeal ;  and  it 
was  evidently  the  intention  of  the  parties  not  to  enter  the 
appeal  unless  the  court  wndd  a^^oum  it.    The  justices  are  to 
jsdge  of  the  reasonableness  of  the  times  Ai^d  in  some  coun- 
ties they  establish  a  rule  regulating  the  time  of  notice. 
Here  it  appears,  diat  the  order  of  removal  was  executed  on 
the  28th  of  November,  so  that  there  was  sufficient  time  for 
the  appellants  to  give  notice,  and  to  come  prepared  to  try 


(1)  Thedate  of  the  removal  doM  not  appear,  but  the  Januaty  iewioiif 
was  the  next  sessions  after  the  date  of  the  order. 

(S)  Rex V.  Justices  of  Crloucestershire,Dotig.l91.  2Bott^71l.  P1.7S5. 
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it;  .md  the  justices,  who  are  to  judge  of  dus»  thoagbt 

80.(0 


Where 
nondenuat 
tne  trial  otgect 
to  the  resMMi- 
ableneMof  the 
noticeythe 
leisioiii  must 
adjourn  the 
appeal. 


Yet  where  an  appeal  against  an  order  of  removd,  bdag 
lodged  at  the  next  sessions,  came  on  then  to  be  heard,  d 
the  parish  removing  objected  to  the  notice,  as  not  bo^ 
reasonable  according  to  the  practice  of  the  court,  the  sesskcs 
being  of  that  opinion  dismissed  the  appeal,  altfaougli  tk 
appeUant's  counsel  had  moved  to  adjourn  it  sgreeabhfti) 
9Geo.L  c«7.  8.8.  But  the  court  of  King^s  Beodi,  ooi 
■motion  finr  a  mandamus  to  enter  a  ccmtinuance  until  dttes* 
suing  sessions,  and  then  to  hear  and  determine  the  vffA 
were  of  opinion  that  the  justices  had  done  wion(^  aadwa^ 
bound  to  adjourn  it 

For  per  Lawrence,  J.  (2)  —  "  There  can  be  no  do* 
about  the  construction  of  this  act"  (9GeowI.  C.7.S.S.! 
Before  the  stat  9  Geo.  I.  it  was  supposed  that  if  a  parisli)B) 
which  a  removal  was  made,  appealed  to  the  next  sesska 
after  the  order  of  removal  was  served  upon  it,  the  sessiaff 
were  bound  to  hear  and  determine  the  appeal,  aldioagh  the 
removing  parish  had  not  had  sufficient  time  to  prepare 
itself:  to  remedy  which  that  act  was  passed,  which  direcs 
Aat  no  appeal  from  any  order  of  removal  shall  be  prooeako 
upon,  unless  reasonable  notice  be  given,  of  whidi  die  ]»• 
Ijoes  in  sessions  are  to  judge.  That  is,  they  are  to  jodf; 
whether  such  reasonable  notice  has  or  has  not  been  gir^ 
as  will  entitle  either  party  to  proceed  tqnm  the  igfpeal;  bit 
the  act  goes  on  expressly  to  direct,  that  if  it  shall  sppetfio 
the  justices,  that  reasonable  notice  was  not  given,  tka^q 
shall  a^^oum  ilte  appeed  to  the  next  quarter  sessions,  N^ 
here  the  sessions  have  determined  that  reasonable  notice  «%' 
not  given ;  notwithstanding  which,  instead  of  adjoomiDg  tk 
of  the  appeal,  as  required  by  the  act,  diey  b^ 


(1)  Rex  V,  Justices  of  North  Riding  of  Yorkshiie,  sTem,^^^* 
But  see  Rex  v.  Justices  of  Gloucestershire,  ante,  519,  (2%  where  tk 
motion  was  likewise  to  lodge  and  respite. 

(8)  The  only  judge  in  court. 
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against  the  positive  direction  of  it,  dismissed  the  a^q^eol. 
There  is  no  ground  for  supporting  their  determination.  (1) 

An  appeal  was  lodged  at  the  next  sessions  after  an  order 
of  removal  made,  and  was  moved  to  be  adjourned  on  the 
part  of  the  appellants,  no  notice  having  been  given  to  the 
respondents ;  but  the  sessions  being  of  opinion  that  there 
bad  been  sufficient  time  for  the  appellants  to  have  given 
such  notice  after  the  order  had  been  executed,  and  before 
the  holding  of  the  sessions,  dismissed  the  appeal.  A  rule 
being  obtained,  calling  upon  the  defendants  to  shew  cause 
why  a  mandamus  should  not  issue  to  them,  commanding 
them  to  receive  and  enter  a  continuance  on  the  said  appeal 
to  the  next  general  quarter  sessions,  and  there  to  hear  and 
determine  the  matter  of  the  said  appeal,  it  was  made  absor 
lute,  without  opposition.  -—  Lord  Ellenborough,  C.  X  The 
opinion  delivered  in  the  case  of  the  King  v.  the  Justices  of 
Buckinghamshire,  had  been  well  considered;  and  the  court 
(vere  satisfied  that  the  statute  was  compulsory  on  the  sessions, 
in  these  cases,  to  receive  and  adjourn  the  appeal.  (2) 

2d.  Of  the  form  of  the  notice. 

The  form  of  notice  in  appeals  against  poor  rates,  and  the  Notice  of  ap* 
accounts  of  churchwardens  and  overseers,  is  principally  re-  P*"^*  agamst 
gulated  by  41  Geo.  III.  c.2S.,  which  enacts,  sect  4*  that  all:  overseen'  ac- 
aotices  of  appeal  against  or  from  any  rate  for  the  relief  of  f^J^S't '^^" 
the  poor,  or  against  or  from  any  accounts  of  the  church-  4iGeo.II. 
Mrardens  and  overseers,  shall  be  in*  writing,  and  shall  be  C'23.«.4. 
signed  by  the  person  or  persons  givuig  the  same,  or  his,  her,  ^21!^^^ 
3r  their  attorney  on  their  beh^f ;  and  such  notices  shall  be  peilanto  or 
lelivered,  or  left  at  the  place  of  abode  of  the  churchwardens,  ^^  attoniies. 
ind  overseers,  or  any  two  of  them;   and  the  particular 

(1)  Rex  V.  Justices  of  fiuckinghainshire,  3 East,  542.  See  also  Anon. 
'*ol.26l.    Rex  V.  Justices  of  Leicestershire,  ante, 500.  S.P. 

(2)  Rex  r.  Justices  of  Shropshire,  called  hy  mistake  Staffordshire, 
rEast,  549. ;  and  as  materially  connected  with  this  subject,  see  the  case* 
IS  to  what  sessions  shall  be  considered  the  next,  to  which  the  appeal 
imst  be  made,  ante,  505. 


caases  or  grotinds  df  appeal  shall  be  stated  and  ipeafiedk 
such  nodoe ;  aad  upon  the  bearing  the  seaaiaDS  shidl  mt 
inquire  into  any  other  causesj  or  grounds  of  appeal,  tbu 
are  specified  therein. 

By  sect.  5.  ob-  But  it  is  provided  by  sect.  5.  that  with  the  consent  cf  ik 
notice  maj  be  overseers,  signified  by  them  or  their  attorney  in  opea  coot, 
heard  by  COD*  and  with  the  consent  of  any  other  person  intemestedthercBi 
"^ '  the  sessions  may  proceed  to  hear  the  appeal,  althongb  k 

notice  has  been  given ;  and  with  like  consent  they  im; 

hear  grounds  of  appeal,  not  stated  or  mistated,  ia  svi 

podoe^  where  it  shall  be  given.  (1) 


All  oUections,  whether  they  render  the  rate  liable  to 
be  quashed,  or  ^ititle  the  party  to  q>ecial  relief  by  asxD^ 
ment,  are  grounds  of  appeal  to  the  quarter  sessions.  Htn 
have  been  fidly  detailed  in  ^leaking  of  the  rate  itself  axi 
prindiMlly, 


Olijectioiis  to;  1st,  That  the  rate  haa  not  been  made  by  die  pNp0 
^^i%.  pereons(2);  2d,  nor  for  aproper  plaoe(S);  Sd,  nordirlT 
peal  fl^pdntt  a  allowed  (4);  4th,  nor  prop^ly  puUished (5) ;  5tb,  ^^ 
poet's  rate.       principle  of  the  rate  is  altogether  defective,  either  fitjo  tie 

mode  of  making  it,  or  fix>m  particular  dasses  of  pmpo? 
beuig  wroDgfiilly  asaessed  (6) ;  6tfa,  or  ki^iropesi|r  oak 
tod (7);  7tb,  or  not  sufficiently  described (8),  tfaatdief* 


(1)  As  to  the  constroctioa  of  this  iectioa,  see  aote^  chap.xxz?.i« 
(9)  Ante^VoLLea. 

(8)Ib.59.  (4)Ib.tfa.  C«)lkSi 

(6)  lb.  ssa    Rex  o.  Hill,  ibaee.    Rex  o^  Rodd,  ibaea* 

(7)  Rex  V.  Ghiardians  of  the  Poor  of  Cantcrfoorx,  4Biiir.S9& 
Rex  V.  Justices  of  Berkshire,  3  Dougl.  on  ElecLlss.  Rex  v.  Wbhs?. 
ante.  Vol.  L 167. 

(8)  A  rale  specified  the  names  of  the  individuab  chained;  the  s^ 
on  which  thqr  had  been  assessed;  and  the  asstement  thus. 

Occupier.  Rate.  AsaeHnient. 

J.  A.  1/.  Ss.  9d>  2#.  lOdL 

It  was  objected  upon  an  appeal  agihut  the  rate,  that  it  (fid  not  sff^ 
for  what  property  the  assessment  waSdSsade.  It  was  argued  thst  ^ 
person  bemg  rated  as  occupier,  satisfied  the  weidi  of  45Blis.  c.f.i^ 


Of  ike  Farm  qfa  Notice.  5U 

neral  proportioii  of  assessment  is  defective  and  aneqaal  (] ); 
8th,  tliat  the  appellimt  is  over-rated  for  "ptapertj  which  he 
does  occupy  (€);  9th,  rated  for  property  which  he  does 
not  occupy  (3) ;  10th,  for  property  ii4iich,  though  occupied, 
is  not  a  subject  matter  of  rate  (4);  11th,  that  persons  spe- 
cified are  under-rated  (5);  12th,  or  rated  for  property  for 
which  they  ought  not  to  be  assessed  (6) ;  ISth,  that  occu- 
piers or  persons  of  sufficient  ability  are  omitted  (7) ;  14th, 
that  some  purposes  for  which  the  rate  is  made  are  not 
warranted  by  law  (8) ;  15tli,  that  it  is  made  for  a  longer 
time  than  is  necessary;  for  no  man  ought  to  be  put  to 
inconvenience  by  having  a  larger  sum  taken  out  of  his 
podeet  at  once,  than  the  exigencies  of  the  parish  reasonably 
reqime(9);  16th,  that  it  is  defective  in  point  of  farm; 
17th,  want  of  jurisdiction  in  the  sessions  to  tiy  it.  (10) 

• 

As  many  of  these  causes  of  appeal  should  be  included  in 
the  notice  as  the  appellant  has  fair  and  reasonable  expect- 
•tioii  of  being  able  to  sustain  at  the  hearing. 

The  grounds  of  objecticm  must  be  set  forth  with  sufficient  Objccdont 
deamess  and  precision^  to  caiable  the  parish  officers  to  f^^{^^ 


that  the  act  (Ud  not  require  any  specification  of  the  property.  But  by  the 
court  the  objection  to  the  fimn  of  the  nte  is  dedrive.  If  ai^  penon 
wiihed  to  appeal  on  the  ground  that  another  is  underrated ;  how  could 
he  tell  in  respect  of  what  property  the  rate  was  imposed?  Rex  o.  Un- 
dertakers of  the  Aire  and  Calder  Navigation.  Hil.Sit.  5Geo.IV. 
SB.&C.71S. 

( 1 )  Rex  e.  Sandwich,  ft&  Vol.I.  sss. 

(s)  Rex  o.  ChadMuit,  sTerm. Rep. ess,  te. 

(8)  Ante»  VoLI.  169.  et  seq. 

(4)  Rex  s.  WUie^  ih.iso.  a.  {9\  fto. 

(5)  Res ••  Mast,  ante,  VoLI.  soo,  fte. 

(0)  See  lTGeo.n«  c.SS.  sect.  4.  41  Geo.  III.  c.iS.  sect.  6.  aate,4S7. 

(7)  Ane,  SiS.  (s). 

(S)  Rex  s.  MlcUeield,  Oidd.  S07.  ants,  V<rf.1. 67. 

(9)  Rex  e.  Madden,  l  Term.  Rep.  6S5.     Durrant  Oi  Boys,  6  Term. 
Rep.  5M. 

(10)  Lowther  e.  Lord  Radnor,  s  East,  1 13. 


«M 


O^  notice  nf  Appeal  against  Remooah. 


specify  names 
of  persons 
onutted. 


come  pi^pured  to  meet  that  case  wfaidi  the  appdhnt  ne- 
ditates  to  make  good  against  them ;  and  he  camuyt  eoiff 
upon  those  which  are  not  so  stated,  without  the  coosas 
required  by  41  Geo.  III.  chap.  23.  Thus,  if  an  ohjedicQ 
be,  that  particular  persons  are  omitted  in  the  rale,  thfii 
names  should  be  specified  in  the  notice.  (1) 


Sepenlmay  It  seems  also,  from  the  express  words  of  4lGeo.lIl. 

joiBiiimnotioe.  ^^^^  ^^  ^^^  persons  than  one  may  join  in  giving  *» 

notice,  where  they  have  joined  in  preferring  their  ap- 
peal. (2) 


Form  ofnotice 
on  appeals 
against  re- 
movids. 


Signing. 


Date. 


Theformof  notices  in  the  case  of  appeals,  againstonks 
of  removal,  is  not  so  complicated.  The  9  Geo.  I.  c.7.  s.8- re- 
quires, that  it  shall  be  given  by  the  churchwardens  ^ 
overseers  of  the  parish  or  place,  who  shall  make  the  ^ 
peal  to  the  churchwardens  or  overseers  of  the  poor  of  tk 
parish  or  place  from  which  the  paupers  have  heesa  renKm^ 
It  ought,  therefore,  to  be  addressed  to  the  churdiwardes 
and  overseers  of  the  parish  from  which  the  remofval  6 
made.  It  must  be  signed  by  the  parish  officers  <^  the  ap- 
pellant parish,  or,  as  is  most  usual,  by  their  attHniey(S.\ 
afid  if  it  be  signed  by  or  on  behalf  of  a  majori^,  it  is  s^ 
fident  (4)     It  is  safe  and  usual  likewise,  although  peibp 


<i)  Rex  V,  Justices  of  Berkshire  3 Glenb.  on  filecLl32.    iBti^'^ 

PL  9S4. 
(2)  See  Rex  o.  Jiutioea  of  Sussex,  15  East,  206.  ante, 487.  (2} 
( J)  See  Jory  o.  Orchard,  that  a  demand  [or  notice]  signed  fa^  tk 
plaintiff's  attomegr  ibr  hiniy  is  a  demand  signed  by  the  plaintiff   sB« 
&  PuU.3S. 

(4)  Hie  Sth  sect.  sGeo.I.  c.7.  speaking  of  the  time  of  notice  t»\t 
gi/en  of  appeals  finom  orders  of  removal,  says, "  that  no  appeals  AsSi^ 
procoedsd  on,  unless^  reasonable  notice  be  given  by  the  chwdiwar^ 
dnd  oTerseers  of  die  parish  appealing,  unto  the  churchwardcDS  9^ 
overaeen  of  the  other  parish."  But  it  never  was  imagined  that  a  oooa 
given  only  by  three  churchwardens,  was  insuffident;  the  eontnrf  flp* 
•ion  JvM.  riways  been  held*  Per  Duller  J.  Rex  v.  Beestoa,  sTtf^ 
Rep. 598. 
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•r  '» 


...It 


not  altx)getiier  necessary,  to  date  it  (1) ;  and  aU  that  secias 
required  is,  that  it  describe  the  orders  complained  againit 
with  sufficient  certainty. 

3.  Of  the  time  and  manner  of  service^  and  upon  whom 
it  is  to  be  sierved. 

By  S3  Geo.  III.  c.35.  persons  aggrieved  by  a  fine  may  Ten  days' no* 
appeal  to  the  next  general  or  quarter  sessions  of  the  county  ^^^/ojMjpeal* 
where  they  reside,  of  which  appeal  ten  days'  notice,  at  the 
least,  shall  be  given. 

The  legislature,  with  some  few  more  exceptions  (2),  has  Reasonable    ^ 
left  it  to  the  sessions  to  determine,  what  is  a  reasonable  no-  ^^^  ofnotK^p 
tice.  (3)   Their  opinion  is  commonly  governed  by  the  general  practice  of  tlie 
usage  and  practice  of  the  particular  court  into  which  the  ap-  mssioim. 
peal  is  brought,  and  no  general  rule  can  be  laid  down  re- 
specting it.  (4)  But  it  maybe  learned  at  the  office  of  the  clerk 
of  the  peace  for  the  sessions,  which  entertains  the  appeal. 


(1)  The  9 Geo. I.  c.7.  s.s.  is  silent  as  to  whether  the  notice  must  be 
in  writing,  and  therefore  it  seems  not  absolutely  necessary  that  it  should 
be  so,  see  ante,  £16.(2).  post,  536. ;  but  the  prudence  of  giving  a  writ* 
ten  notice  is  unquestionable. 

(2)  Such  as  42  Geo.  III.  c.  46.  sect.7.  relative  to  the  binding  of  parish 
apprentices,  which  requires  that  ten  days'  notice  of  appeal  shall  be  given 
by  the  party  aggrieved  by  any  thing  done  in  pursuance  of  that  act. 
49  Geo.  III.  C.68.  sect.  5.  &  7.  requires  that  no  appeal  in  any  case  re- 
lating to  bastardy  shall  be  brought,  received,  or  heard  at  the  quarter 
sessions,  unless  ten  clear  days'  notice  before  the  sessions  at  which  the 
appeal  shall  be  made  of  the  parties'  intention  to  bring  such  appeal, 
shall  be  g^en  to  the  justices  making  the  order,  or  one  of  them,  and  a 
recognizance  entered  into,  within  three  days  after  the  notice  to  try  the 
appeal,  abide  the  judgments,  and  pay  such  costs  as  shall  be  awarded. 

50  Geo.  III.  c.  40.  which  gives  an  appeal  to  parish  officers  against  an 
order,  reducing  items  in  their  accounts,  makes  it  necessary  to  enter  into 
a  recognizance  in  certain  terms,  (ante,  459.)  to  found  the  right  of  appeal, 
but  it  makes  no  provision  as  to  the  time  or  manner  of  serving  notice. 

(5)  See  ante,  516. 

(4)  In  the  court  of  quarter  sessions  for  the  county  of  Surrey,  the 
practice  requires  service  of  notice  eight  clear  days  previous  to  the  first 
day  of  the  sessions,  in  appeals  ag^nst  rates ;    and  six  clear  days  in  an 
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Notices,  how 
many  to  be 
made. 


I,, 


SeiTice  of  a 

duplicate 

original. 


Senriceofa 
copy. 


The  agent  for  the  appeUmt  must  make  as  aiany  du- 
pUcates  of  his  notice  of  appeal  as  ihete  are  persons  to  be 
served,  and  must  likewise  retain  one  in  Us  own  possessioiL 
The  person  who  serves  these  notices  should  compare  all 
which  he  serves  with  that  remaining  «  his  or  in  the  at- 
torney's  hands,  that  he  may  be  enabled  to  swear  to  the 
service,  in  case  the  parties  neglect  to  appear  at  the  sessimw, 
or  refuse  to  admit  notice ;  for^  although  a  respondent  be 
present  by  himsdf  or  his  coimsd,  togedier  with  hiavit- 
neases,  he  is  not  in  point  of  law  supposed  to  be  sen  vbIak 
he  has  been  regularly  served  with  nodoe^  wbidr  mvst  ap* 
pear  either  from  his  own  admission  or  by  other  proo£ 


Agnttftntei' 

signed  by'lMB^- 
tics,  or  their 
attorney. 

Againft  ratesy 
a  copy  suffix 
cient* 


In  appeals  against  rates,  an  original  notice,  that  is*  one 
signed  by  the  party  or  parties,  or  his  or  their  attorn^, 
must  be  served  upon  those  who  areto  be  made  reapoodoits 
by  the  appeal«(l)  A  similar  notice  in  appeals  agginatre- 
movals  will  be  good,  but  service  of  a  copy  is  suffidenty  and 
it  seems  likewise  that  a  verbal  notice  is  well  enov^h  in  the 
latter  case.  (2) 

Where  the  duplicate  original  is  served,  there  la  no  ne- 
cessity of  proving  notice  to  the  parties  who  biiive  been 
served  to  produce  the  original  which  was  served  upon 
themt  in  order  to  enable  the  appellant  to  read  that  whidi 
he  retains.  (8)  Also  where  service  of  a  copy  is  suffident, 
it  seems  imneoessary  to  serve  notice  to  pfodooe  the  oopy 

appeal  against  an  order  of  remotd ;  tlmt  is,  fapporinfllie  flesHOoa  la 
commence  on  Tuesday,  senrice  on  iiie  week  preceding  is  reqeireil  in  0 
appeal  against  a  poor  rate ;  and  on  the  Tuesday  se'enrnght,  in  ae  iftieil 
against  a  removal ;  Sunday  counting  as  one  of  the  rannliig  days  in  both 
cases,  in  analogy  to  the  rules  respecting  service  of  tiotiee  in  the  9ii|Mrior 
courts.  At  the  Buckinghamshire  sessions  apfeals  against  reiuevab  re- 
i)n!re  eight  days,  one  inclusive  (i.  e.  the  day  of  service),  die  other  «xclii- 
sive  (1.  e.  the  first  day  of'  the  sesnons).  See  Rex  v.  ^iddn^j^MuiMine, 
SEast,34d. 

(1)  This  is  required  by  4lG.ni.  c.25.  s.  4. 

(2)  Rex  V.  Justices  of  Salop,  4  B.  &  A.  626.  Rex  t,  Jusfices  oTSdrr^, 
5B.&A.579.  Ante,  51 6. 

(3)  See  Jory  v.  Orchard,  3  Bos.  6c  PnH.99.  Rook  J.  disaeiit.  Sar- 
tees  et  alt.  v.  Hubbard,  8. P.  Per  Lolrd  EUenboroughC.  J.  4EiphiLNLM. 
Cas.203. 


TT^e  Time  of  Sendee^  and  tgpon  whom.  5^7 

served,  in  order  to  let  in  the  party  to  prove  the  paper  re-     > 
tained;  for  it  is  said  to  be  established  practice,  that  no 
notice  need  be  given  to  produce  a  notioe^  (1) 


1.  I 


The  day  on  which  it  is  served  must  be  proved,  in  order  Service  on  a 
to  show  diat  it  was  in  time;  and  if  served  on  Sunday,  it  ^^"^"^^^ 
seems  bad.  (2) 

As  to  the  manner  of  service,  the  41  Geo.J]L  c.S8«  Si4«  In  rate  service 
directs,  that  it  is  to  be  either  by  delivery  to  the  pidsh  ^7  Ica^g  at 

«!  J  -  1         1       .       .  I    .      t  the  hoiMe,  suf- 

oincers  and  persons  interested,  or  leavmg  it  at  their  pIa<M  fidenu 
of  abode. 

The  like  service  is  good,  where  the  appeal  is  against  an  So^inoniBn^ 
cffider  of  removal  (3) ;  but  if  the  parish  has  some  known  '®°<^^*^- 
ag«it  for  this  business,  it  is  usually  served  by  consent  .     >.;, 

vspoa  hinu  >     i  -^"'^  A 

With  respect  to  what  persons  are  to  be  served,  41  GeowIIL  In  rates  and  re- 

c.  23.  provides,  that  service  upon  any  two  of  the  church-t  ™oyal8,8ervice 

^ .  •       t  A  o**  ^^o  parish 

wardens  and  overseers  shall  be  sufficient,  in  the  case  of  officers  suf- 

rates  and  overseers*  accounts  (4);  and  it  would  be  equally  fici^*- 

good  in  an  appeal  against  an  order  of  removal.  (5) 


(1)  Per  Bower  arguend.  in  Shaw  and  others  v  Markham,  Teake's 
NLPri.  Cas.165.  Such  notice  may  be  subjoined  at  the  fbotof  tii6 
notice  of  appeal,  if  the  attorney  has  doubts. 

{3)  Rex  9.  Justices  of  Huntingdonshire^  Cald.  2SS.  ante,  51ft»  (l}i 
Yet  jee«nte,VoLl.  55. 

(9)  **  In  every  case  of  the  seryice  of  a  notice,  leaving  it  at  the  dweiU 
ing-house  of  the  party  has  always  been  deemed  sufficient.  So  where 
the  U^gislaUire  has  enacted,  that  before  a  party  shall  be  a&cted  by  any 
act,  notice  shall  be  ^ven  hiro,  leaving  that  notice  at  his  house  is  sufft- 
cient.  In  general,  the  difihrence  b  between  process  to  bring  the  partjr 
into  contempt*  and  a  notice  of  this  kind,  Q.  e.  to  a  tenant  to  quit,),  tb^ 
former  of  which  only  need  be  personally  served."  Per  I^ofd  j^^f^i) 
C.  J.    Jones,  ex  dem.    Griffiths  v.  Marsh,  4  Term.  Rep. 464. 

(4)  In  appeais  against  oveneers'  accoonti^  this  statute  has  jojpt  distin- 
guished whether  the  prescribed  notice  must  be  served  on,  the  overseen 
agoaut  whose  aoooonts  the  apped  is  made^  er  on  those  who  are  in 
office  at  the  time  when  it  is  made.    But  see  ante,  chap.zxxv.  sect*vii. 

(5)  There  seems  no  reason  why  service  on  a  sin^e  parish  officer 
should  not  be  sufficient,  unless  it  can  be  impeached  as  fraudulent  or 
collusive.     But  see  ante,  524. 


5«S  Of  Notice  of  Appeal^ 

\^^  notice  Prior  to  41  Geo.  IIL  an  appeal  against  a  poor*8  rate  was 
to  41  Geo.  III.  considered  in  the  nature  of  a  suit  between  the  appeUiDts 
C.8J.  and  the  parish  represented  by  their  officers,  and  no  other 

persons  were  made  parties  thereto. 

The  1 7  Geo.  II.  c.  S8.  required  reasonable  notice  of  ap- 
peal to  be  given  to  the  churchwardens  or  overseers,  te 
was  silent  as  to  other  persons ;  and  the  nature  of  the  cse 
did  not  require  that  it  should  be  given  to  them,  as  they 
could  not  be  afiected  by  the  judgment,  otherwise  than  ■ 
common  with  the  remainder  of  the  parish.  (1) 

By  4iGeo.II.        But  41  Geo.  III.  having  given  power  to  the  justices  tc 

notice  to  be  ^j^j.  ^^^  amend  a  rate,  with  respect  to  the  assessment  d' 
given  to  all  '  *^  ^       *.  1 1 

penons  whoce  persons  whose  assessments  are  made  grounds  of  appeal  bj 

n^'^jo^^^    other  inhabitants,  the  principles  of  justice  required  ite 

peal.  notice  should  be  given  to  them  that  they  might  defend 

their  interests,  if  inclined  to  do  so.     It  is  accordingly  a^ 

acted  by  sect  6.     That  persons  appealing  against  a  rtir 

for  the  relief  of  the  poor,  because  any  other  person  is  nted 

or  omitted  to  be  rated  therein,  or  because  any  p^^oa  6 

rated  at  any  greater  or  less  sum  than  they  ought  to  he 

rated  therein,  or  for  any  other  cause  that  may  require  a&v 

alteration  made  with  respect  to  any  other  person  than  the 

person  so  appealing,  shall  also  give  notice  to  the  other 

person  or  persons  so  interested  in  the  event  of  the  appeal: 

and  such  persons  shall,  if  they  desire  it,  be  beard  opoQ 

the  appeal.  (2) 

Qiuere^  whe-         It  is  not  decided  whether  the  persons,  to  whom  sik^ 

ther  one  hav-^  notice  has  been  iriven,  are  in  any  degree,  or  how  fcr,  ccan 
mir  notice,  and    ,,,,,.,  ^         .  ^,  t 

not  appearing    eluded  by  the  judgment  of  sessions  upon  the  rate^  wttens 


(l)  Rex  V,  Maddern,  lTennRep.625.   Rezo.Chi]ichwardoifof  A»- 
dover)Cowp.558.  Appeals  against  rates,  ante,  486.  490. 

(s)  Bat  when  the  ground  of  appeal  is  that  the  a^pdlant  is 
with  reference  to  every  other  assessment  in  the  rate,  it  seems  to  J 
cessary  to  serve  all  the  rated  parishioqery  with  notice.    Rex  au  JaUiK^ 
of  Suiblk,  iB.  &  A.  640.    Antey487. 


qnd  upon  idom  saved.  ^^^ 

they  neglect  to  appear  for  their  interests,  after  su'ch  hotice  ^^J^S" 
that  their  assessment  has  been  made  a  ground  of  appeal.  ( 1 )    Ux  the  rate  ? 


(!)  The  ibDowing  case  has  been  detennined,  involving,  ta a  certain 
degree,  the  question  o^  How  fifir  it  is  unnecessaiy  for  the  appelant,  ob- 
jecting- to  a  rate  because  certain  persons  are  not  therein  ratedj  to  senre 
sueh  persons  with  notice,  in  order  to  enable  the  sessions  to  quash  a 
rate? 

D.Jones  appealed  to  the  quarter  sessions  of  Grlamorganshire,  agaiast 
a  poor  rate  made  for  the  parish  of  Aberayon  ia  that  county,  and  the 
sessions  quashed  the  rate,  subject  to  the  opinion  of  this  court,  on  the 
following  ease :  -— 

The  parish,  town,  and  borough  of  Aberavon,  in  the  county,  of  Gla- 
morgan,  are  co-exteasive,  and  have  churchwardens  and  overseero  ap- 
pointed in  the  common  way.    The  portreeve,  aldermen,  and  burgesses,. 
some  of  which  latter  reside  in  the  borough  and  parish,  some  in  the 
ndghbourhood,  and  others  at  a  distance,  are  seised  in  fee  in  their  cor. 
porate  capacity  of  certain  inclosed  lands,  to  the  amount  of—  acres ; 
and  tfaey  are  also  in  like  manner  seised  of  two  or  three  hundred  acres 
of  uninelosed  marsh  lands,  called  Aberavon  marsh,  worth  lOf.  an  acre, 
and  of  about  one  hundred  acres  of  mountmn,  worth  5f.  an  acre..  Tjie 
inclosed  land  is  annually  parcelled  out  between  the  resident  burgesses,. 
who  oecvpy  the  same  as  tenants,  paying  to  the  corporation  certain. 
rents  aee<»ding  to  the  size  and  value.    These  inclosed  lands  are  cbiarged' 
in  the  rate  to  the  buigesses,  the  renters,  as  occupiers,  in  proportion tta 
their  several  rents;  and  as  such,  those  burgesses  pay  the  poor  ratesr 
and  also  the  land-tax,  to  which  the  inclosed  lands  are  also  rated.    In 
the  poor  rate  the  inclosed  lands  are  charged  under  the  title  of  ^  Tie 
6urget§et^  kmd^  which  covers^ the  three  columns  in  the  other  part  o  f 
the  rate  reserved  fo^  landlords,  tenanii,  and  occupiers,  adding  the  per* 
son's  name  from  whom  the  rate  is  collected,  and  the  valuation  of  hia 
occupation,  and  the  sum  to  be  collected.    The  corporation  have  noti 
any  live  stock  by  which  they  can  occupy  r  nor  any  personal  chattel, 
except  their  maces  and  halberts.    The  unindosed  marsh  and  mountain 
have  never  been  charged  to  either  land-tax  or  poor  rate.    They  are 
occupied  as  conunon  land  by  the  individuaT  burgesses,  or  their  widbws,, 
who  are  residents,  and  keep  stock  to  occupy;  but  those  burgesses. who* 
have  not  any  stock,  or  are  non-resident,  do  not  receive  any  benefit! 
from  the  same.    The  burgesses  do  not  permit  any  persons  but  burgesses:' 
or  their  widows,  to  claim  a  right  of  p^turage  on  these  uninelosed  lands; 
but  they  suffer  some  poor  persons,  by  way  of  charity,  and  iki.  case  of  the. 
pariah,  who  are  residents,  not  being  burgesses,  to  depasture  there.    Of  • 
those  who  depasture,  every  person  occupies  according  to  the  quantity 
of  his  stock,  so  that  one  occupier  may  have  eighteen  head  of  cattle. 
and  an  hundred  sheep,  there  being*  no  limitation ;  and  another,  not} 
more  than  one  cow,  or  one  horse,  or  even  one  sheep,    in  the  poor 
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}€€  of  Apjpai^ 

4lli,  Aa  to  the  dBoctcf  natiee  00  tiie  ketriog  rfAe 
appcd. 


,ntft  IP  ^nettion,  tbe  nmndoted  manh  and  mcMBtain  laiidiire»«)^ 
klb  -mut^  And  D.  Joaes  ^are  notice  of  jppcad  agunst  the  nte  tode 
.duirchwvdMii  and  0¥enecn  of  tbe  poor  of  tbe  panh,  andiioB 
.tbe  portieciEC^  aideimei^  and  bmgeiies  of  tbe  town  and  ban^d 
Jiberaron,  ttatug,  at  the  grounds  of  objection^  diat  ^  bdone^ 
^  rate  the  marih  aod  nonntain  lands  eaUed  Aberavoo  variti  b^ 
Aberavon  mountain,  aH  which  said  preauses  were  in  the  poaewisr 
ioecnpalion  of  tbe  said  portreere,  aldemMB,  and  bnifeMsi.  I^*^ 
;tice  was  admitted  to  be  well  senredon  the  church  wardens  sad  motf 
.of  the  poor,  and  on  the  poitraave,  aldermen,  and  two  of  thepoaa^ 
ibtt^gasses  in  their  ooiponte  capacity ;  but  the  m^ocity  of  the  naifi 
iburgessoSyiand  other  parsons  who  were  occupiecs  of  the  tsid  sas^ 
.lan4>i  were  not  serrcd;  and  a  number  of  ont4wdlii%  bn^pasiii^ 
ithe  county  and  jurisdiction  of  the  cour^  were  noisanred. 

On.the.hearii^of  the  appeal,  the  questions  before  the  coatti0^ 

1ft,  Whether  these  uainclosed  lands  should,  under  the  axa^i^ 

of  the  occupation,  be  rated  at  all?  Sd,  Whether,  If  thify  were nt^ 

the  portreeve,  aldetmen,  and  'burgeMos  were  to  be  conateds^ 

copiers,  and  to  be  cated  as  siftch»  and  notioeof  appeal  totbeaai^ 

corporate  capacity  to  be  deemed  suffideat?  or,  WhetibertlieiE^ 

.refpective  burgesses,  and  other  persons  who  were  the  actasl  «ce^ 

^  vwere  not  the  persons  to  be  rated,  And  that  in  proportioatst^'' 

Yjppectiye  stocks  ?  ^nd  if  such  4>er8ons  were  to  be  rated,  I^Wtkr  ^ 

•^'•AMiit  could  qiUMh  or  amqndthe  rate^withoiitsaoh  peraoos^tathsii^* 

tiae.under  the  stpUi.  oftjbe  41  Geo^UI.  c.83.  s.€.  wldehdiqrtoi"^ 

fit  was  cqntended  by  tl|ie  counsel  against  the  order,  tbt  ik  ^ 

«^fii.Geo.UI.  c.S5..s.€.  u  pcrempftory,  that  any  sq^ipeUaat  <^kiec»f^' 

-^•rate.on  account  of  the  omissionof  any  person,  shall  gwe  aotioee^ 

if^rty  interested,  as  well  as  to  the  parish  oficers,  in  mder  to  <s^ 

^nuch  pfurty  to  come  and  defend  his  interest ;  and  the  if^dbst^i^ 

^enijtitled  :to  be  heard  without  proving  such  notice.    Then  «^^ 

^j^ppellant  is  bound  to hpowwho^e  pcrBons.are,  the  omB»d^ 

\  m-  tlie.rate  he  complains  of;  and  if  he  cannot  g^e  reasoaalife  ^^ 

I  tp^satufy  the  sessions  that  such  party 'Ought  to  have  been  incyei^ 

f. appeal  must  be  dismissed.    It  is  not  enough  to  shew  tfast  • 

,  perspp  is^  omitted,  to  whom  he  has  not  ^ven  the  notice  refsred  ^ 

la^t^becfofie  if  that  person  was  before  the  oouit,  he  raigdt  be  t^ 

4at^fy  iit,ithat  the  omission  was  proper;  and,  iherefon^  ia  s 

,cf4ie^  .the  notice  required  would  be  purposely  withboldea,  is  ^ 

illl^Qre  .easily  to  procure  the  rate  to  be  quashed  upon  «r  parktf 

j^iit  ppon  the  case  stated,  so  far  from  its  beingshewa,  thai  tbe 

,atton  ;^e^  the  occupiers  of  the  common  land,  thesr  ocozpstio  ^ 

jjiliyed  j  (cir  it  is  stated  that  they  had  no  stock  wherewith  to  oeof 


and  tgnm  whom  seroed.  ^^ 

It  h«  beea  already  obeerved.  d»t  a  nodee  of  apj«a  J^J^"^ 
operates  m  toe  nature  of  process^  to  bring  the  respondoit  ^^  appear, 

and  an  actual  occupation  k  rilown  by  others,  to  whom  there  was  nO' 
notice  to  defend  as  required  by  the  stetute*   It  is  not  enough  to  shew 
that  property  yielding  profit  is  emitted  in  a  rate,  without  shewing  some 
beneficial  occupier  who  is  liable  to  be  rated  for  it ;.  as  in  the  case  of 
St.  Luke^s  hospital.  (1)    The  poor'k  rate  is  not  a  tax  upon  property,, 
but  upon  persons  in  respect  of  property.    And  the  law  does  not  look 
to  the  title,  but  to  the  actual  beneficial  occupation.    The  several  bur- 
gesses then,  who  turned  upon  the  common,  ha¥e  an  individual  bene-- 
Bcial  occupation  of  it,  distinct  from  any  corporate  character,  though 
>uch  benefit  may  be  derived  to  them  through  that  title ;  in  like  man* 
ler  as  the  officers  of  an-  hospital,  who  have  an  individual  benefit 
(eriyed  to  them  foom  their  occupation  of  certain  rooms,  are  rateidde 
n  respect  of  that  beneficial  occupadom  (s)   The  drcumstance  oftfadr 
>ccupying  without  payment  of  rent,  only  proves  their  occupation 

0  be  more  beneficial.    Besides,  in  order  to  apply  the  occupation 
»f  individual  members  of  the  corporation  to  the  corporation  itself, , 
li  the  members  ought  to  enjoy  the  same  privilege,  whereas  thb  is 
onfined  to  the  leodent  members.    Then  again^  the  occupation  of 
le  widows  of  corporators  can  only  be  applied  to  an  individual  oc- 
iipation;  and  the  circumstances  of  other  persons  being  permitted 

»  occupy  out  of  charity  (3),  does  not  render  them  less  liable  to  be 
ixed,  in  respect  of  the  property  which  they  so  enjoy. 
Lord  EUenboroug^Q,  J. — The  case  is  very  loosely  and  inaccuratdiy 
rawD..    We  ought  to  have  the  right  of  enjoyment  more  distinctly 
ated..    It  does  not  appear  whether  the  bux^esses,  who  turned  stock 

1  the  eommon,  did  so  in  right  of  their  franchise,  or  by  permission  of ' 
e  corporate  body.    I  own  Bhave  great  difficulty  i^  deciding,  that  a 
rrson  who  has  a  mere  permissioit  to  turn  his  cattle  on  another's  land . 
rateable  as  an  occupier.. 

Ch'^}§eJk — The  questions  put  at  the  end  of  the  case  might  be  very 
oper  to  be  considered  by  the  sesnons,  but  that  is  not  the  proper  form 

drawing  up  a  case  for  the  opinion  of  this  court.    We  can  only  say 
letber  the  sessions  have  done  legally  in  quashing  the  rate. 
7%e  C<ntrt  then  seemed  indmed  to  send  the  case  back  to  the  sessions : 
t>e> restated;  butaflev  some  further  consultation  on  the  bench, 
L<ord  EUenborovgk^  C.J.  said:  On  further  consideration,  I  think  we 
ly  deal  with  the.caAs  as  it  is.    Here  is  a  large  tract  of  property  pro^  ■ 
dog  profit  which  is  liable  to  be  rated,  and  no  person  is,  in  fact,  rated 

%0 ;;  this,  property  is  stated  to  belong  to  the  corporation,  .and  it  may^. 

1 )  2*  Burr.  105S.  ante,  Vol.  I,  177- 

12  )   lb.  178*  (2),  and  Rex  Vj  Tenotf  S  Sist^  506.  Vol.I.  197^ 

^)  lb.  l85.et*seq. 

-  m  M  2 


5S<  Of  HaUce  Of  Appeal^ 


notice  MBit  be  party  into  court   Unless  he  appears,  thorefoie,  sod  idSB^ 
P****^^  nodoe^  the  appellant  mast  either  prove  actual  service,  oris 

acknowledgment  from  him  that  it  has  beten  reoOTed.  Tl^ 
is  a  preliminary  step  before  the  court  will  enter  into  tk 
subject  matter  of  his  complaint 

Noriee  sfter         After  an  appeal  has  been  duly  respited,  the  appefa 
"■P*^  must  give  the  usual  notice  of  trying^  conformably  to  tk 

p^ctice  of  the  sessions,  o^  it  may  be  dismissed.  (1) 


Ofdjr  of  Service  of  an  order  respiting  an  appeal  to  the  ensdr? 

2J?^"  fiiessions  after  the  date  of  the  order  is  a  good  subst^soi 

notice  of  trial  for  the  next  sessicms,  so  as  to  entitle  ^ 
appdJant  to  have  his  appeal  thra  heaid.  (2) 

A|»M)itrack  An  appellant  may  countermand  his  notice  at  anyts)^ 
Wifpather  j^efore  the  sessions  (S) ;  and  if  an  appeal  he  entered,  d 
pwrtf  appear,    ^j^^^^  called  on  neither  party  appear,  it  is  strudi  out  of  iks 

list,  without  any  judgment  ^ven, 

Mwdlantap-      If  the  appdlant  ^pear  and  prove  notice^  and theff; 

S!![*JSf  **:    spondent  is  absent,  the  court  may  proceed  to  httr«» 

iepondent  noi^      *^       , 

ioesnons  may      detennme  the  appeal  ex  parte. 

Ihear  appeals 


fUDnngnoticp^  .    ^u 

he  doubtful  whether  the  occupation  shewn  be  their  ooBBprtMB**^ 

«f  mdividuals.  Under  these  dicumstanfes*  I  caanei  mj  *^*^^ 
«ion8  have  done  wrong  in  quashing  the  rate,  Theiale,  *^f*** 
4]«a8hed,  .because  no  person  has  been  faled  &xr  i»operiy  whio  «^ 
to  have  been  rated;  and  the  order  of  sessions  was  confinned-Ci) 

<i)  8e3^».  Justices  af  Salop,  2B.& A.  694.    It  was  an  «PI«^ 
«  conviction  for  using  a  greyhound  without  having  taken  outacataos 

joBder  62G00.IIL  0.23. 
(S)  Rex  ».  Lambeth,  iD.&R.  340.  The  appeal  was  entewdste^ 

sessions,  resjated  until  Uie  Midsumaier  sesnons  in  July  **^^ 
a«opy  of  tiieofderof  resjate,  without  any  notice  of  trial,  iffw^ 

44tiiJune.  _uu.Ai?^ 

(3)  If  tUs  be  xione  in  the  case  of  orders  of  remoTal,  witms  vs 
f^Aowtd  by  tiie  practice  of  sessions,  the  court  will  not  give  costs  ^s* 
S&9W.ra.c.50.    la  the  case  of  rates,  it  may  be  done  at  sajts* 

ihR  justices  have  no  power  to  award  costs,  see  533.  n.  C). 

(1)  Rsxa-tfaalnhAitsntsof  Abe«vwi,Mch.45G«.IIL58**^ 


and  upon  ixHum  seroed.  BM 

If  the  respondent  appear,  and  the  apjpellant  deserts  his  ]^^^jjg.  jf 
appeal,  it  is  of  no  consequence  in  the  case  of  a  rate^  for  the  appellant  does 
court  has  no  power  to  award  costs  in  that  event,  under  notmpear,r©- 
1 7  Geo.  11.  c.  88.    The  hearuig  and  determination  of  the  ap-  entitled  to 
peal  is,  by  that  act,  made  a  condition,  precedent  to  their  power  «»t^ 
to  give  them ;  the  words  being,  "  may  award  to  the  party 
for  whom  the  appeal  shall  be  determined,  his  costs,'*  &c.  (1) 

But  in  the  case  of  appeals  against  orders  of  removal,  the  Bntaoannf  re- 
respondent  may  appear  and  move  to  have  his  costs,  under  dentomwKre 

8  and  9  W.  III.  c.  30.  (2)  order  confine 

ed^andcofCi* 

It  seems,  however,  that  the  parish  cannot  have  the  original 
order  confirmed,  where  it  admits  the  order  to  have  been 
improperly  made,  by  takmg  the  pauper  back  after  notice  of 
appeal ;  for  tliat  is  in  effect  a  fraud.  The  parish  of  B.  gccee 
notice  to  appeal  against  an  order  of  removal  from  that  of 
B.  upon  which  R.  took  the  pauper  back,  but  got  their  order 
c^onfirQied  at  sessions.  The  court  of  King's  bench  quashed 
the  order  of  confirmation,  as  not  being  made  on  any  apr 
peal,  and  consequently  without  jurisdiction.  (3) 

If  the  parties  appear,  and  the  notice  is 'objected  to,  as  Ifpartict^ 
not  being  reasonable  in  point  of  time,  within  the  statute,  Sc^'i^JoffiX 
as  explained  by  the  practice  of  the  court,  it  has  been  al-  ent  in  time,w 
ready  seen,  that  where  this  happens  at  the  next  sessions  S^iJSit 
after  the  removal  at  which  the  appeal  is  lodged,  the  jtistice»  ad|oarntheap^ 
are  bound  to  respite  to  the  ensuing  sessions.  (4)  2S^^ 

(1)  Rex  V,  Justices  of  Essex,.  8  Term  Rep.  583.. 

(2)  It  i^  unnecessary,  if  not  illegal,  to  move  for  a  confirmation  rf  the 
original  order,  to  obtwn  costs  under  the  statute ;  and  at  the  Surney 
sessions,  in  drawing  up  such  an  order  for  costs,  it  is  not  stated  that  the 
original  order  is  confirmed.    See  post,  (3). 

(3)  Road  i>.  North  Bradley,  2  Str.  1168.  Rex  v.  Levrington,  Burr.  S.C. 
278.  Godalming  and  St.  Michael's,  Winchester,  ibid.«otc,  S.  P.  But 
qusere  if  the  court  are  not  put  in  possession  of  the  appeal,  for  the  pur- 
pose of  bdng  enabled  to  confirm  the  original  order  by  its  being  lodged 
with  the  clerk  of  the  peace,  especially  if  after  being  so  entered,  the  ap- 
peal is  respited  to  the  following  sessions. 

(4)  Rex  V.  Justices  of  Leicestershire,  ante,  SCO.  Rex  v.  Justices  of 
Buckinghamshire,  ante,  515.  (1),  add  the  other  cases  cited  there. 
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But  ifprerioDs  But  where  an  appeal  is  lodged  at  the  next)  and  respilfid 
may  dismitt  ^  ^®  ensuing  sessions,  the  eooit  may  dismiss  it,  unless 
the  appeal.        sufficient  notice  has  been  given  for  the  hearing  at  that  ses^ 

sions,  according  to  its  practice.  For,  aldiou^  itse^ 
decided,  that  giving  notice  is  not  a  xx^nditioa  pnoeiat 
to  entering  an  appeal,  under  17  Greo.  IIL  &88.  s.4.d 
9  Geo.I.  C.7.  6.8.  (1),  yet  it  appears  essential  to  the  finl 
hearing  and  adjudication,  unless  the  objection  is  indved. 

Appeal  dis-  Thus,  where  there  was  a  muidamus  to  the  sesaoos  ^ 

imtiedforin-  proceed  on  an  appeal,  they  lue.  the  justices]  retund 
sufficient  no-     V       ,  .     ^'^j.      .     %  ^.  ^    -     ,     .  ^ 

ticepreviousto  that  the  appeal  was  dismissed  for  want  of  six  days  notxe. 

9  Geo.  I.  C.7.     which,  by  a  former  order,  they  had  appointed  to  begi»ai 

of  every  appeal.  The  court  allowed  the  retmn;  fertkf 
are  the  properest  judges  of  a  point  of  practice  at  the  ses- 
sions, and  all  courts  must  have  stated  rules  fo  go  by.(t) 

Applioation  of  Although  Uiis  case  is  prior  to  these  statutes,  it  seems  tB 
this  case.  show  the  necessity  of  giving  sufficient  notice,  pre? xmis  '^ 

the  second  sessions.  For  the  forgoing  acts  moely  9X^ 
the  justices  to  adjourn  appeals  to  the  sessicHis  9&a  ai^- 
They  expressly  recognize  the  necessity  of  a  notice,  &^ 
refer  it  to  the  justices  to  determine,  what  notice  shall  ^ 
reasonable  to  enable  the  parties  to  have  the  appeal  )!0^ 
at  the  original  sessions ;  and  the  power  of  the  court  i^ 
the  subsequent  hearing  remains  as  it  was  anteceda^^ 
the  statutes,  and  as  it  existed  at  the  time  of  the  brf^ 
decision.  (3) 

When  an  appeal  is  properly  brought  before  the  coei'- 
they  must  either  adjourn  the  consideration,  or  proce^^ 
hear  and  determine  it. 


(1)  Ante,  516.  &  acq. 

(2)  Anon.Trin.  eCieo.I.  lStr.515. 

(5)  See  the  object  of  9  Geo.  I.  c7.  exf^ned  by  Lawrence  J^  K^' 
Justices  of  Buckinghamshire,  ante,  520.  (l). 
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Sect.  VI. 
Ofadfouming  Appeals, 

The  usual  reason  for  having  appeals  adjourned  to  the  AdJ^miiii^^), 
sessions  ensuing  that  at  which  they  are  lodged,  is  on  ao-  ^,^^-^^' 
count  of  the  insufficiency  of  notice.     But  an  adjournment  i7GeoJl«(v9jp|», 
sometimes  takes  place  under  other  circumstances,  notwith-  ^^^^00 
standing  the  words  of  9  Geo.  I.  c.7.  and  17  Greo.ll.  c.S8.)  reugniEdb^enp-^ 
that  the  justices  shall,  after  an  adjournment  tq  the  next  ^' 
sessions,  Jiir  want  of  reasonable  notice^  *^  then  and  th^re. 
finally  hear  and  determine  the  same." 

This  construction  seems  established  by  express  deci-  OAer  cases  of 
sion  (1) ;  and  the  practice  of  the  court  of  King's  Bench,  in     ^ 
directing  courts  of  quarter  sessions  to  enter  appeals,  and 
continue  them  by  fictitious  adjournments,  admits  them  to 
have  the  like  power  since  these  statutes  which  th^y  pos-. 
sessed  before.  (2) 

Appeals  may,  therefore,  be  adjourned  by  consent  of  parr  i.  Adjoora- 
ties  (3),  upon  assigning  a  sufficient  reason  to  induce  the  "^*"  *^  **** 

(1)  Rex  «•  Stansfield,  East,  16Geo.IL  An  ^djounmieiit  of  an  ap« 
peal  against  an  order  of  removal.  BiUT9S.C.805.  An  iniiilqsi^e  acli 
gave  the  parties  aggrieved  a  right  of  appeal  to  any  quarter  sesdons  td 
be  holden  for  the  county  of  W.  *^  toUMnfour  calendar  mantks  after  ihi 
came  f^complmnt  shall  have  arisen;"  and  enacted  **  that  the  justices  ai 
the  stdd general  quarter  sessions  are  hereby  required  to  have  and  determine 
the  matter  of  every  such  appeal/*  &c.  Per  Lord  EUenborough  C.  X  ^  I 
hold»  without  any  doubt,  that  the  court  who  are  to  try  the  appeal  have} 
an  imdoubted  authority  to  adjourn  it  when  once  properly  lodged,  if  it 
be  ne<ses8ary  for  the  advancement  or  convenience  of  justice:  and  tiie 
sessions  are  to  judge  of  the  proper  occasion  for  doing  so.  But  the  act 
of  the  party  himself  in  preferring  his  appeal,  must  be  within  the  limJl^d 
time.**    Rex  v.  Justices  of  ^>^lts.  15  East,  35^. 

(3)  Rez  o.  Langley,  11  W«III.  lLd.Raym.481.  And  as  to  the  ^nt* 
tice,  tee  Rex  v.  Justices  of  Buckin^amshire»  ante,  521.  (1)»  and  post. 

(5)  Consent  of  parties,  given  by  themselves  or  their  attomies,  binds 
them  in  suljects  of  appeal,  and  prevents  their  setting  aside  in  the  su- 
t>erior  court  what  has  been  done  under  it  See  Rex  v.  Justices  ot 
Northampton,  Cald.  30.    Rex  v.  NiiUand,  Burr.  S.  C.796. 
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court  to  aUow  it ;  such  as  the  absence  of  material  wilnn»esi 
beyond  the  reach  of  legal  process  to  enfinrce  th^  ^^' 
ance;  the  pauper  having  run  away ;  and  the  like. 

By  justice!  in-  The  justices  likewise  possess  a  power,  as  iohercDtto 
'^Sd"^*^^  their  jurisdiction,  to  adjourn  them  at  discretion.  1^ 
1.  For  conn-  they  may  well  adjourn  an  appeal  upon  debate,  for  furtk 
dtration.  consideration.  (1) 

«•  If  eyisny  ^  So  they  may  adjourn  it  where  the  justices  are  equJ!y 
^ded  in  opi-  divided  in  opinion ;  and  it  is  said,  that  their  being  so  t 

vided  is  a  sufficient  warrant  for  the  clerk  of  the  peace  t 
enter  an  adjournment,  and  that  it  is  his  duty  so  to  do.  (^' 

■ 

s.TooUpina  They  may  likewise  adjourn  it,  fw  the  purpose  of  a^ 
mOT? '  ^*'      mitting  a  question  in  the  case  to  the  judge  of  assise-  (8) 

Adjournment  ^jj  adjournment  of  a  sessions  is  not  to  be  to  a  tise 
JSLd^JoT  bey^d  tiiat  fixed  by  2  Hen.V.  c.4.  for  holdbg  anrtk 
next  seMions.  original  sessions  (4) ;  but  they  may  respite  an  v^  ^' 
apMd  to  an  <^  adjournment  of  the  same  sessions,  and  detennuK  :^ 
a4|ourament.    there.  (5) 

There  must  be  .  If  there  are  not  justices  enough  to  hold  a  sesacms,  ^ 
KSn^to'"*  Are  not  enough  to  adjourn  it  legaUy ;  and  cvciy  act  to 
acyoumit.        after  such  adjournment  is  vt>id.  (6) 

Unless  appeal  Except  an  appeal,  therefore,  is  properly  adjourned,  ^ 
loim^  the     ensuing  sessions  have  no  jurisdiction  to  hear  and  detens^^ 


(1)  Rex  V.  Stanfield»  infra,  C5>    Rex  o.  Langley,  ante^  SSS,(i)^ 
(8)  Bodtiin  V.  Warlingen,  S  Bott,786.  P1.815. 

(3)  Rex  V,  Hedingham,  Burr.  S.C.  1 18.  Rex  o.  Jastkesof  Wesia^ 
land,  2Bott,726.  PI.  816.    Rex  v.  Natland,  Burr.  S.C.7S9. 

(4)  Rex  V.  Grince,  8Bott.7S3.  PI.  807. 

<5}  Rex  V,  Stansfidd^  Burr.  S.  C.  205.  ante,  6SS.  (l  >  Case  of  ^ 
against  an  order  of  removal.  Also  Rex  a.  Justices  of  lifi^^ 
sGlcbb.  on  Elect.  138.  1  Const  874.  PLS86.  Appeal  agaiut  a  p^^ 
rate^ 

(6)  Rex  V.  Westrington,  2Bott.785.  PLsi4. 
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upon  it  (1) ;  and  if  it  does  not  appear,  upon  the  captionof  next  sesnons 
the  order  of  sessions,  to  have  been  regularly  respited,  by  dic^n^^™" 
condnuanoe  or  adjournment,  the  court  of  Kingfs  Bench  B.R.wil]  quash 

will  quash  the  order  of  sessions  as  void.  (2)  {wTadjomT^ 

ment  appears  in  the  caption* 

But  as  a  neglect  to  enter  the  respite  of  an  appeal,  after  Qusre,  whe- 

it  has  been  ordered,  is  an  omission  by  the  court  or  its  therB.R.will 
m  1        *.    1     .      »  11  .  1      1  -f  1      interfere  when 

officer,  and  no  ramt  m  the  appellant,  it  seems  hard  it  he  the  sessions 

is  to  be  deprived  of  redress  by  an  error  in  which  he  has  o™»*  to  enter 
.  ^  *^  theadjoum- 

no  share.  mcnt- 

In  an  appeal  firom  an  order  of  removal,  the  justices  were  b.R.  mnted 
divided  in  opinion,  and  no  adjournment  took  place,  but  an  °? '®^^"*  j 
entry  was  made  by  the  clerk  of  the  peace,  that  the  appeal  joumroent 
was  lo4ged,  and  nothing  done  upon  it*  One  of  the  parishes  made, 
gave  fresh  notice  of  appeal,  when  the  justices  proceeded  in  it, 
and  quashed  the  order.  The  court  of  King's  Bench  declared, 
that  '^  If  the  parties  will  not  consent  to  quash  both  orders, 
we  will  consider  whether  we  cannot  send  it  down  to  have 
the  entry  of  the  first  order  amended."    They  afterwards 
quashed  the  order  of  sessions,  because  made  without  ad- 
journment ;  but  no  opinion  was  given.  (S) 

But  in  another  case,  where  doubts  arose  on  the  hearing  But  in  another 
of  an  appeal  at  the  Christmas  sessions,  and  there  was  a  re-  ^^^^^^ 
terence  to  the  opinion  of  the  judges  who  should  come  the  rion,  they 
next  Northern  circuit    The  judges  came  after  the  ensuing  ^^ 
IVlidsummer  sessions,  but  nothing  fiirther  had  been  done  mandamus  to 
at  the  Christmas  sessions,  ue.  the  appeal  was  not  adjourned.  ^^  ^^a^^ 
The  parties  producing  different  states  of  the  case  at  the 
ussises,  the  judges  did  nothing.     A  mandamus  was  moved 
For  to  the  justices,  to  proceed  to  hear  and  determine  this 

( 1 )  Rex  o.  Hedingham,  Sible,  Burr.  S.  C.  1 1 2.  Rex  o.  Polsted^  9  Str. 
i26S.  Rex  o.  West  Torrington.  Burr.  S.C.S9o.  Bodmin  o. War- 
ingen,  ante, 556.  (2). 

C2)  Ut  supra,  n.  (l)^  As  to  the  necessity  of  entering  continuances  in 
he  caption  of  the  order,  see  post. 

(3  >  Bodmin  o.  Warlingen,  ante,  SSSy  (2). 


appeaL    The  cqprt  incliBfti  tp  graal  the  wnwdMniifs 
jmtioes  would  moft  proceed^  bnl  eplarged  thft  rnk  far  far- 
ther OHttideratioD.  (L) 

MutdMimi  to  Leady^  where  an  appeal  against  an  order  of  removilfs 
!jJJJ|^J~^l^'  regularly  lodged  at  the  Michaelmas  sessions,  1767,  at  Ri- 
adrerteot.        worth,  and  the  justices,  upon  heazii^  the  canse,  conoeinf 

a  doubt,  ordered  a  special  case  to*  be  made  fisi  dttopiiBB 
of  the  court  of  King's  Bench.  The  counsd  wididxar  is 
c»der  to  setde  the  case^  but  before  diey  had  cone  to  m 
agreement,  the  sessions  was  inadvertently  adjoiinei  ^ 
this  cause  was  neither  retained  nor  ended.  Upon  dK« 
Ikcts  an  applicatioik  was  made  to'lhe  eonrt  of  KiB^sBcod 
fop  a  mandamus,  to  compel  the  justices,  to.  proceed  i&  die 
ai^)eaL  — -  By  the  court  When  the  justices  eoteitaa » 
doubt,  they  may,  without  the  consait  of  the  paitiesy  oriff 
A  special  case  tp  be  made.  When  the  justices  ssy,  tf  ^ 
ad  here^  that  a  specud  case  shall  be  made,  th^  viitob 
say,  that  the  iause  shall  be  adjourned  over  till  a  tf^ 
is  made ;  and,  thetefore^  the  want  of  an  ad}oofBiDeit;<r> 
res^t^  is  merely  the  omission  of  the  dark,  and  mayat^ 
time  be  supplied.  Let  a  mandamus  go  immedistel]F)  ^ 
the  respondents  will  consent  to  a  case.  (8) 


(1)  Rexv.JustieesofWestmorlsnd»99Geo.II.  2Bott,7S6.  FL^^^ 

(8)  Rex  o.  Justices  of  Sussex,  sBott.745.     P1.S53.    Botd^' 

subsequent  sessions  have  no  power  to  grant  a  case  if  it  bai  Qot  ^ 

granted  at  the  scssbnt  which  hears  the  appeal,  see  pest»549.(4)^ 

55S.(4). 
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Of  hear  ir^  Appeals. 


The  form  of  proceeding  upcm  the  hearing  of  appeals,  is  Practice  of 
"egulated  by  the  practice  of  each  particular  court  of  sessions,  ksooiu. 
[t  usually  di£brs  but  little  in  the  case  of  orders  of  removal, 
>r  poor's  rates. 

Appeals  are  heard  in  the  order  in  which  they  are  entered  Order  of  hear- 
^th  the  derk  of  the  peace,  unless  for  some  special  reason  ^S  appeau. 
submitted  to  the  court     The  first  step  in  all  cases,  after  an 
ippeal  is  called  on,  is,  that  the  appellant  shall  prove  his 
lotice,  unless  it  is  admitted. 

Where  the  i^peal  is  against  an  order  of  removal,  the  Of  prododog 
parish  officers  should  produce  the  original  order,  if  it  has  ^®  ^'^  ^' 
t>een  served  upon  thenu  (1)     They  should  also  have  the 
pauper  present,  if  he  has  been  delivered  to  them,  or  be  able 
to  shew  that  his  absence  is  not  through  their  fimlt  or  con- 
trivance. (2) 


( 1 }  If  only  a  copy  of  the  order  is  served,  the  appellant  should  serve  the 
removing  parish  with  notice  to  produce  the  order  at  the  hearings  and 
the  justice  to  return  that  which  is  in  his  possession.  Where  the  parish, 
t>y  which  the  removal  is  made,  wants  to  make  use  of  the  order  in  evi-* 
ilcnce,  they  should  serve  a  notice  to  produce  the  original  upon  the  offi- 
::ers  of  the  parish  removed  to;  and  it  is  the  safest  way  to  serve  it  upon 
the  pauper  also,  after  which  a  copy  may  be  read  at  Uie  hearing  of  the 
appeal,  and  the  pauper  if  he  has  made  one,  may  pfove  it*  Rex  v. 
Kirkby  Stephen,  Burr.  S.  C.  664.    See  ante.  Vol.  1. 604. 

(2)  It  is  usual  to  serve  the  appellants  with  notice  to  produce  him. 
But  quaere  whether  it  is  not  the  safest  practice  to  subpoena  paupers  as 
witnessesi  where  they  are  to  be  used  as  such  ? 
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In  appeals  After  these  preliminaiy  steps,  the  respondents  conosd 

y^^|L^^*  begin  to  open  his  case  (I),  and  establish  the  order  of  »• 
bcgiiif.  moval.  (2) 

80  in  appeals  In  an  appeal  agunst  a  poor's  rate,  if  the  groond  of  eofr 
JSJ^  '**^  p  plaint  be  that  the  wpellant  has  no  rateable  property  in  Ac 
appeal  that  parish,  the  counsel  for  the  respondent  begins  in  like  ntt* 
■PPJ^^I"**  ner  to  establish  possession  of  some  property  in  the  «^ 
property.         lant,  for  which  he  is  liable  to  be  rated,  before  the  (Ac 

side  is  called  upon  to  refute  it.  (S)  The  reason  assigaii 
for  this  rule  by  the  judges  is,  that  those  who  have  Aaxit 
act  ought  to  show  the  propriety  of  it  by  evidence. 

the  heariiur  of  ^^^  ^  ^®  appellant,  in  all  other  instances,  mskescask 
appeals  against  substantive  objections  to  the  rate  by  his  notice,  it  is  tie 
^^^**  practice,  in  many  counties  (4),  to  call  upon  him  to  Bate 

them  good,  before  the  court  obliges  the  respondoits  to  de- 
fend their  rate.  Where  the  practice  is  so»  the  appelhiSJ 
leading  counsel  opens  the  case  by  stating  the  causes  ^ 
complaint;  but  he  is  obliged  to  confine  himsdf  to  suck^ 
are  sufficiently  set  forth  in  the  notice,  unless  he  obtains  tk 
consent  of  the  other  side  to  go  beyond  them. 

Respondent  The  respondents  are  then  called  upon  to  put  in  the  la:^ 

proves  the        ^Lud  prove  the  allowance  and  publication,  where  thejs^ 

not  admitted,  either  expressly,  or  virtually,  by  thari^ 
being  included  in  tHe  notice  as  grounds  of  app^ 


(1)  Per  Lord  KenyoOyCJ.  Rex  r.  Newbury,  4TennRep.^*-^ 
lBott>288.  P1.279. 

(S)  But  di£^nt  sesidons  vary  in  this  part  of  their  practi^.  ^^ 
at  the  Surrey  sessions,  if  the  respondent  prove  to  the  court's  satsk- 
tion,  that  the  pauper  cannot  be  found,  the  appellant  b^iss  ss  ^ 
does  likewise  at  the  Gloucester  sessions,  if  the  order  f^pear  on  the  ^"^ 
of  it  to  have  been  made  on  the  oath  of  the  party  removed. 

(3)  Rex  p.  Newbury,  supra,  (1).    See  also  Rex  v.  Topham,  l^E^ 

546. 

(4)  As  Surry,  Kent,  and  Yorkshire,  &c.  Rex  p.  Newbury,  4T«f* 
Rep.  475. 
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If  the  parish  officers  do  not  attend,  or  refuse  to  produce  if  rate  not  pro- 

the  rate,  the  court  may  proceed  in  the  hearing,  provided  duced,  copy 

11  •  !•  1  1  miwt  be  read, 

notice  has  been  given  to  produce  it ;  and  an  attested  copy 

of  the  rate  may  be  then  read  in  evidence  (1),  or  the  contents 

proved  by  parol  testimony.  (2) 

The  service  of  notice  to  produce  a  rate  is  good  after  the  Service  of  no- 

tice  COOQ  ffiTPT 

sessions  are  commenced*  (8)     Every  inhabitant  is  entitled,  sessions  com- 
iinder  17  Geo.  11.  c.8.  s.2.  and  8.,  to  inspect  every  rate,  at  mence.    Inha- 
all  reasonable  times,  paying  1^.  for  the  same,  and  td^have  ^  copies  of    * 
upon  demand  forthwith  copies  of  the  same,  or  any  part  rates,  drc 
thereof  payiiig  at  the  rate  of  6d.  for  every  twenty-four 
names,  under  a  penalty  of  20/.,  to  be  forfeited  by  the  church- 
warden or  overseer,  not  permitting  such  inspection,  or 
refosing  or  neglecting  to  give  copies. 

The  evidence  for  the  appellant  is  next  produced ;  and 
after  die  written  testimony  has  been  read  by  the  clerk  of  , 
the  peace,  and  the  witnesses  (1)    sworn,  examined,   and 
cross  examined,  the  second  counsel  for  the  appellant  sums  Second  coun-' 
up,  and  applies  the  matters  proved  to  the  question  of  law       *""""  "P* 
or  fact  which  the  court  are  to  decide. 


(1)  See  Rex  V.  St.  Helen's  in  Abingdon,  lBott,866.  PL  26 J.  where 
this  was  done,  and  no  objection  taken  S.  C.  By  the  name  of  Rex  v. 
Justices  of  Berkshire,  5Glenb.  on  Elect.  ISS.    1  Con8t,S74.  Pl.sss. 

(3)  Rex  V.  Webb,  Trin.  41  Geo.  III.  where  the  point  was  considered 
stf  too  dear  to  admit  of  argument. 

(3)  Decided,  Rex  v,  St.  Helens,  supra,  (l). 

(4)  For  the  general  rules  respecting  written  evidence,  see  ante,  Vol.L 
598.  et  seq.  lb.  629.  et  seq.  As  to  the  competency  of  witnesses,  ante, 
Vol.L  482.  et  seq.  and  Rex  v.  Kirdford,  3 East, 359.  Subpcenas,  to 
compel  the  attendance  of  witnesses,  when  living  within  the  county  for 
which  the  sessions  are  held,  are  issued  by  the  clerk  of  the  peace,  and 
also  from  the  Crown  Ofi&ce.  Bnt  where  the  witnesses  liye  in  a  different 
county,  the  Crown  Office  alone  can  bsue  the  subpoena.  And  if  the 
witness  disobeys  it,  quaere  if  the  court  of  Ejng's  Bench  will  not  punish 
him  by  attachment.  See  Rex  v.  Ring,  8  Term  Rep.  585.  an  attachment 
was  granted  by  the  court  of  King's  Bench,  for  not  obeying  a  subpoena 
from  the  Crown  Office  to  give  evidence  on  a  criminal  prosecution  at  the 
great  sesuons  for  Carmarthen.    Rex  v.  Booth,  Hil.  45  Geo.  III. 


S4S  Q^  heating  Jfpedk. 

The  leftdiog  eotmsel  fijf  the  mapaaAiaA  then  states  his 
case  in  answer  to  that  of  the  appeUant  9  briags  fbrwanl 
his  evid^ioe  in  the  same  manner;  which  is  likewise  som- 
taednp  bythe  ooiinseliiext  himinsiioeeasioa;  and  finidlj» 
the  leading  counsel  for  the  appellant  teplies  upon  die  whde 
case. 


Formof  hear*  The  proceeding  is  similar  in  a^qpeals  against  orders  of 
1^1^^^^  removal,  excepting  that  as  th^  respondent  be^gias,  so  he 
inovalfi*  doses  the  case  where  evidence  is  called  on  both  sides. 

But  in  all  sorts  of  appeals,  if  the  party  who  states  bis  case 
last  calls  no  witnesses,  his  junior  counsel  has  no  ri|^  to 
address  tbo  court  s  and  he  who  leads  for  the  adversary  is 
debarred  of  a  reply,  but  he  may  observe  upon  such  new 
cases  as  are  cited  by  the  other  side. 

Evidence  con-  In  an  appeal  against  an  curder  of  removal,  the  inquiries 
ratoo^lraifto'  ^^^  ^'^^  extend  on  either  side  beyond  the  time  when  it 
the  date  of  the  was  made;  &r  the  justices  should  not  quash  a  good  order 
order.  upon  matter  which  h^)pens  dr  festfacto^  (1) 

Arsuimr  ob-  Objections  may  be  taken  by  either  side,  previous  to  the 

jections.  hearing,  or  while  it  is  going  on ;  such  are  objections  to  the 

jurisdiction,  service  of  notice,  the  competency  of  wifnessesi 
and  other  matters.  Where  this  occurs,  all  the  counsel  (2) 
on  the  side  which  takes  the  objection  may  be  heard  in  sup- 
port of  it;  those  on  the  other  side  are  next  heard  against 
it,  and  then  the  leading  counsel  for  the  objection  relies; 
after  which  the  opinion  of  the  court  is  taken  upon  the 
question.  (S) 

(1)  Per  Page  J.,'  Rex  r.  Widworthy,  Burr. S.C.  109.  Per  Lord 
EUenboroagh>  in  delivering  the  court's  judgment.  Rex  9.  HonJey 
8  East,  410. 

(s)  This  seems  to  be  the  strict  course  of  proceeding,  where  the  court 
has  not  laid  down  some  rule  as  to  the  number  it  will  hear.  But  in 
practice  an  objection  is  usually  sustained  and  opposed  by  one  counsel 
upon  each  side,  unless  where  the  point  is  of  great  importance. 

(5)  It  is  not  always  necessary  to  hear  the  argumeht  through.  If  the 
court  agree  to  the  objection,  they  may  call  upon  the  counsel  who  are 
of  the  other  side  to  repel  it  by  argument  without  hearing  those  who 
take  it.  If  clearly  against  it,  they  will  decide  without  hearing  counsel 
in  that  behalf. 


If  any  differeooe  arises  lespescdng  the  aJmismhiHty  of  NoUUofez- 
evidence^  it  is  decided  in  the  same  maimer  by  the  oourt  ^^t  ju*. 
But  no  bill  of  esoeptions  lies  against  their  jopinicsi*  (I)  uce*s opinioii. 
For,  in  the  common  case  of  a  biU.of  exceptions  tirndflned 
to  the  judges,  the  jury  alone  are  the  proper  persons  who 
would  be  to  decide  whether  tfasy  believe  the  evidence  or 
not ;  the  judges  bave}n0thiag  to  do  with  <the  belief  of  ithe 
evidmoe;  they  aie^nei;  i9  detemuae  on  its  t^redibiUty^  but 
upon  the  consequence  of  law  aidsiQ^from  it    Bat  the  jus- 
ticesat  sessions  arejudges  of  the  &ct  as  well  as  law;  they  are 
the  jury  as  well  as  judges ;  it  is  in  their  breast  only  whether 
to  believe  or  disbelieve  the  evidence;  and  who  isto  take 
upon  himself  to  say  what  portion  of  evidence  they  do  be- 
lieve, and  what  they  do  not  ?    Suppose  six  of  the  justices 
believe  the  evidence,  and  two  of  them  do  not  believe  it, 
are  the  two  to  conclude  the  six  as  to  belief  of  the  fact? 
\^en  the  justices  specially  state  the  fiu;t,  it  is  the  act  of 
the  whole  court.  (2) 

The  sessions  are  the  sole  judges  of  the  effect  of  the  evi-  Sesdons  sole 
dence  laid  before  them,  and  although  they  draw  a  wrong  ^J^^J^^  ^^'^ 
conclusion  from  it,  the  court   of  king's  bench  has  no  uDlesathey 
power  to  compel  them  to  review  their  decision.  (3)  "^"^  •  *^"®* 

Even  when  they  have  refused  to  admit  evidence  under  Evidence 
&  mistaken  apprehension  of  the  practice  of  their  own  court,  '^^^^^ 
and  of  the  rules  of  law;  as  where,  in  an  appeal  against  an 
ord^  of  removal,  the  sessions  would  not  allow  the  respond- 
ents to  call  witnesses  to  contradict  the  case  made  by  the  ap- 
pellants :  the  court  of  king's  bench  refused  to  grant  a 
mandamus  to  direct  the  justices  to  hear  and  decide  the 
oase.  For  there  is  no  instance  where  the  court  of  king's 
bench  has  interfered  by  mandamus  to  direct  the  justices 


(1)  Rex  o.  Preston,  Buit.S.C.77. 

(2)  Per  Lord  Hordwicke  C.J.  ib.  n.  a. 

(3)  Rex  V.  Justices  of  Worcestershire.  M.  60Geo.3     l  ChittRep. 
9. 
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to  rehear  an  i^peal,  whidi  diey  had  once  already  liend; 
and  diough  the  decision  may  have  been  wron^  the  sopeior 
oourt  is  not  at  liberty  to  enter  into  that  questioii  where  no 
case  has  been  sent  up  for  its  ocmsideration.  (1) 

Bsffaadtohesr      Qat  if  it  had  appeared  that  they  had  heaid  one  8ide,8Dii 
deaoeofone     had  altogether  refused  to  hear  the  other,,  it  wofnldbethe  * 
«de,  same  as  if  the  case  had  not  been  heard  at  all,  miAsi 

case  the  mandamus  ought  to  issue*  (2) 


(1)  Rex  r.  Juitioes  of  Camanroo,  4B.&  A.86,  and  for  RAt.  Joimb 
of  Middlesex,  4B.  &  A.  S98. 
{^)  Per  Holrqyd  I,  ibid. 
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Of  the  Judgment. 


9 

Sect*  !• 

Of  the  Manner  of  giving  Judgment ^  and  what  Judgment 
the  Sessions  have  Authority  to  give. 

xjLfter   the   whole  case  has  been  discussed,   the  court  Manner  of 
are  to  pronounce  judgment     The  justices  by  whom  the  S^^f 
order  is  made  (1),  and  also  those  who  are  rated  or  rateable  Justices  in^ 
for  that  parish  or  place,  whose  interests  may  be  affected  J^Jf*^**"" 
by  th^  judgment^  have  no  right  to  vote..(2) 


(1)  Case  of  Foxham  Tithing^  2  Salk.  607.  Holt  517.  post,  506.  (4). 
Rex  V,  Earl  ofsAshbtirnhanii  ante,  462.  (4).  But  see  Rex  v»  Sowton, 
Burr.  S.C.  125. 

(8)  Rex  V.  Yaipole,  4  Term  Rep.  71.  2  Bott,  708.  PI.  777.  Where 
upon  an  appeal  against  an  order  of  removal  from  Leominster  to  Yar- 
pole,  fifteen  ma^trates  were  present,  eight  (of  whom  three  were  rated 
at  Leomtbster)  voted  for  confirming  the  order,  and  seven  for  quashing 
it.  The  order  was  confirmed,  subject  to  the  opinion  of  K.  B.^  whether 
these  three  justices  had  a  right  to  vote.  The  connsel  for  the  order 
admitted,  that  it  could  not  be  supported,  and  the  court  quashed  it.  It 
is  also  upon  record,  that  Lord  Raymond,  who  liired  in  the  parish  of 
Abbots  Langley,  went  off  the  bench,  (t.  e,  in  the  court  of  King's  Bench,) 
when  an  order  concerning  that  parish  came  before  the  court.  Practice 
cannot  overturn  so  fundamental  a  rule  of  justicei  as  that  a  parly  inte** 
rested  cannot  be  a  judge.  Per  Cur.  Great  Charte  and  Kennington, 
sStr.  1179.  Burr.  S.C.  194.  The  16  Geo.  II.  c.  18.  whi<;h.  enables 
justices,  rated  or  chaigeable  in  any  parish,  to  moke  orders  ii|  matters 
concerning  such  parish,  provides,  *'  that  it  shall  not  8nth9ri40  or  em- 
power any  such  justice  to  act  in  the  determination  x)i  any  appl^'  to  the 
quarter  sessions,  relating  to  any  order,  matter,  or  thing  ^relating  to  sueh 
parish  where  they  are  so  chargeable."  In  a  writ  of  assiae,  brought  in 
the  court  of  King's  Bench,  to  try  the  right  toth^  office  of  <;hief  cleric 
of  the  Kug^s  Bench  against  Mr.  Rowland  Holt,  who  was  in  posseMion 
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E«pamy  of  If  the  magistrates,  who  have  a  right  to  join  in  4e  conrfs 

r^?r^    detennination,  should  be  equally  divided  in  opinion,  no 
^  judgment  can  be  given ;  for  aU  judges  of  die  siune  court 

are  of  equal  authority ;  and  there  is  no  such  thing  as  a 
casting  vote.  Unless  somediing  ferther  is  done,  the  di- 
rect result  must  be,  to  frustrate  the  intention  of  the  legis- 
lature, in  giving  an  appeal  to  the  sessions.  For  the  su^ct 
of  appeal,  if  a  rate,  would  continue  unaltered,  if  an  order 
AdJ)Bnw«fc  «of  removal  would  remain  m  force.    To  avoid  such  nns- 

«hie^  the  justices  must  adjourn  die  appeal  from  session  to 
sessi  on,  if  necessary,  until  a  majority  shall  be  of  opimon 
-either  on  one  side  or  the  other.  (1) 

jj^ico  inted.  If  the  sesMons  should  give  no  judgment  (2),  m  '^^ 

should  appear  on  the  face  of  tiie  record  that  the  justices 

were  equaUy  divided  (3),  the  court  of  king's  bench  would 

*rant  a  i  nandamus  to  compel  the  sessions  to  sustain  their 

fwisdiction  by  entering  continuances  for  the  purposes  of 

dediding  tine  appeal     But  where  a  judgment  was  actually 

.entered,  although  founded  upon  miscalculating  a  majon^ 

whwe  the  irumbers  were  equal,   tiie  court  refiised  upon 

affidtfrits  stating  Oie  facts,  to  grant  a  mandamus  directing 

the  jttstices  to  rehear  die  appeal,  for  tiie  error  should  have 

5  been  pointed  out  and  rectified  during  tiie  sesaons.  (♦) 

uriflcr  a  appointment  of  hi.  brother.  Lord  C.J.  Holt.  The  durf 
Srti«!  WM  n^on  the  bench  during  the  trial,  but  «it  on  .  chatf  ne« 
jTi^JS'.coun^d  uncovered.  Bridgm«. «.  Holt.  Show.  Par.  C-.  11 U 
>Ito  ««  the  exception  a.  to  borough  ju-ice.  when  there  «e  four  or 
io«.    Rex  •.  Jurtice.  of  E«ex.  5  M.  &  S,  513.  «te,  491.  («> 

m  Thb  ««n.  to  be  their  bounden  duty.  For  otherw«e,  the  «n»t 
Jl Lnt « c«nd«nu.  to  compel  them  to  enter contmnanc«. andhoir 
SSS 1* *«*«equent  «».ons.    See  Bex  •.  Justice,  of  Le«*.ter. 

Snli  tet«rtio«.x,r  if  the  co««quence  i.  the  Mure  of  j«t.«  u.^ 
t;^  the  eoui^  w»«ld  gnu*  an  information  agamrt  the  ju.Oc«  jA^ 

3SSd^e  ««on..  ^.  Ju.tice.  of  WctmorUmd.  aSe^O-. 
^^  Bodmin  r.  Warlingen,  ante.  536.  (a),  thattf  «  the  duty  of 
One  deik  of  the  peace  to  do  wj  and  ante.  539.  (2).  .__.;„ 

(S)  Per  Lord  Hlenborough  €.  J..  Hex  «.  Jurt«e.  of  Le.eestenh«^ 

^2^  Per  Bayley  J,  arid,  citing  Bodmen  v.  Wariingen,  ut  «pra. 
(4)  Rex  V.  Juitice.  of  LdcerterAire,  ut  supra. 
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The  judgment  mast  be  the  act  of  the  court,  and  the  Judgment 
opinion  of  the  magistrates  who  constitute  it.     They  can-  ^^f^^^ 
not  refer  it  to  others  to  decide  for  them,  unless  by  the  court, 
parties' consent  (1) 

The  quarter  sessions,  with  the  consent  of  parties,  re-  Bo'  ""7  ^^ 
ferred  the  consideration  of  an  appeal  against  a  poor^s  rate 
to  three  justices  out  of  sessions,  or  any  two  of  them,  and 
afterwards  adopted  the  opinion  of  these  gentlemen,  and 
made  an  order  accordingly,  without  exercising  their  own 
judgment  Lord  Mansfield  —  "  If  they  did  this  of  their 
own  accord,  without  the  consent  of  parties,  it  cannot  be 
supported;  for  they  are  not  warranted  to  delegate  their 
authority :  but  if  they  acted  with  the  consent  of  the  parties^ 
I  think  they  have  done  very  right ;  and  we  never  8u£Fer 
the  party  who  consented  to  the  reference,  by  coming  here, 
to  set  it  aside.  And  I  think  it  sufficient,  if  the  attomiea  ^^l^. 
consented,  and  attended  the  reference."  (2)  oent 

The  authority  of  the  sessions  arises  from  the  appeal.  ^''"".^^'^•^ 
They  cannot  make  an  original  order  of  removal  (S),  nor  oireKonlenof 
confirm  one  without  appeal  (4).     And  their  power  is  con-  removal, iroea 


(l)  See  ante«  444.(4).  Per  Parker  C.J.,  Rex  v.  Towmhend,  ante» 
468.  This  of  course  does  not  refer  to  cases  stated  for  the  opinion  of 
the  court  of  King's  Bench.  But  when  the  subject  matter  is  a  public 
trust  reposed  in  the  justices,  and  no  individuals  are  parties  to  the  order^ 
it  seems  that  the  mag^trates  may  refer  it  to  a  committee  of  their  own 
body,  and  afterwards  adopt  th^ir  report.  Thus,  where  the  justices  at* 
sessions  appointed  a  committee  of  magistrates,  either  for  repiuring  ao 
old,  or  for  building  a  new  bridge,  &c.  Per  Lord  KenyoD  C.  J.,  **  It 
appears,  that  the  justices  were  warranted  in  what  they  did,  with  regard 
to  the  appointing  of  the  committee;  it  was  proper  that  the  information 
should  be  acquired  out  of  the  sessions;  and  the  act  of  the  committee 
was  afterwards  confirmed  by  the  sessions.*'  Rex  i^.  Justices  of  Glamor*^ 
ganshire,  5  Term  Rep.  879. 

(8)  Rex  V.  Justices  of  Northampton,  Cald.  50.  See  also  Rex  i^ 
Natland,  Burr.  S.C.  793. 

(3)  Rex  V.  Bond,  8  Show.  503.    Anon.,  Salk.  479. 

(4)  Rex  V.  Lererington,  Burr.  S.  C.  879.  8  Bott,  706.  PI.  773, 
Oodalmin  «.  St.  Michael's,  ib.  n.(a).  Road  v.  North*Bradley,  8  Str. 
1 168.    1  Seit.  Cat.  880. 
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from  the  ap-  fined  to  quashiDg  or  afBrming  tlie  order  of  the  two  justioeSi 

^^^^^  Hiey  cannot,  tberefore,  make  an  order  to  remove  tbe 

pauper  to  a  third  parish  no  wise  concerned  in  the  order  of 

Gumotiend  appeal  (1);  or  even  to  send  him  back  to  the  parish froQ 

SSSSiiJ^^*  whence  he  was  removed.  (2) 
ruh. 


(1)  ReK  V.  Amner,  S  Salk.  475.;  and  see  Rex  v.  Oswdl,  8  SaIL47l 
Uaine**  case^  Comb.  286. 

(8)  Reg.  o.  MilvertOD*  7  Mod.  10.  Where  an  order  of  tena^ 
quashiDg  an  order  of  remoyal,  and  direcdng  the  party  to  be  sent  to  & 
parish  from  whence  he  was  thereby  removed,  was  quashed  in  B.R.  a 
to  the  direction  to  send  back  the  pauper,  and  confirmed  as  to  tlie 
remainder.  See  also  Honiton  v.  South  Beveiton,  ante,  S46.  Bi^ 
where  **  two  justices  of  peace,  &c.  redting,  that  npcni  heuing  tbe 
parishioners  of  Honiton,  Azminster,  and  Colliton,  concenuiig  ^lat 
settlement  of  one  Hurley,  (then  redding  in  Honiton,)  it  appesred  to 
them  that  the  siud  Hurley  was  last  legally  settled  at  Axminster,  tiure- 
fore  they  ordered  him  to  be  removed  thither;  from  whidi  order Ai* 
minster  appealed  to  the  quarter  sessions,  where  the  order  was  repeskd : 
and  the  sessions  further  ordered,  that  the  said  Huii^  shonU  ^ 
removed  to  Colliton,  as  being  l^ally  settled  there;  bat  the  order  del 
not  recite  that  Colliton  was  heard  upon  the  appeal  And  now  it  va 
moved  to  quash  the  last  part  of  this  ord»  of  sessions;  first,  becase 
it  was  an  orig^al  order  as  to  Colliton,  and  so,  they  are  deprived  of  a 
appeal,  which  is  given  by  the  statute;  and  the  sessions  oo^  odJjd 
]|Mre  vacated  the  first  order,  and  not  to  have  made  any  order  spot 
Ccrlliton;  for,  by  this  means,  Colliton  is  charged  without  any  rose^t 
{notwithstanding  they  could  make  it  appear,  that  Hurl^  had  a  Iitff 
settlement  in  any  other  parish  whatsoever,  for  that  this  order  of  mbob 
is  positive  upon  them.  Sed  rum  aUocaiur;  because  it  appews  that  CoS- 
liton  was  a  party  to  the  first  order,  made  by  the  two  justkes,  and  s 
^  consequence  to  the  appeal ;  wherefore  the  sessions  might  wdl  f^ 
!him  upon  them,  because,  by  the  appeal,  Colliton  was  before  the  sesaos; 
jecttf,  if  CoUiton  had  not  been  a  party  to  the  original  order,  tmt  aere 
strangers ;  for  then  the  sessions  could  not  chaige  them,  as  not  bda; 
before  the  court."  Rex  v.  Colliton,  Carth.  221.  Also  where  tvo  jaf- 
tices  made  an  order  of  removal,  fit>m  which  order  the  pai^icr  appe^; 
and  the  sessions,  without  expressly  vacating  the  order  of  two  jnstkfi^ 
made  an  order  to  return  the  pauper  to  the  parish  from  wfaidi  be  v« 
removed.  It  was  objected,  that  the  authority  of  the  seasians  eites^ 
only  to  vacate  or  affirm,  and  therefore,  that  this  was  a  new  and  odfia^ 
order,  which  they  had  no  power  to  make.  And  Holt  C.  J.  was  of  ^ 
opinion,  but  two  judges  against  him ;  for  that  the  sessiooa'  older  docs 
vacate  the  order  of  two  justices  by  implication,  and  that  it  soflkiest  is 
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The  sessions  being  in  contemplation  of  law  accounted  but  ,May  alter  their 
as  pne  day,  the  justices  may  alter  their  judgment  at  any  time  jnff^ews-"'' 
labile  it  continues.    They  may,  therefore,  make  an  order  nons. 
to  vacate  a  former  one  made  during  the  same  sessions.  (1) 
Thus,  after  quashing  an  order  of  removal,  they  may  su- 
persede their  first  order,  and  make  a  new  one  to  confirm 
the  original  order.  (2) 

But,  in  such  a  case,  they  ought  to  set  the  first  wholly  Bat  not  at  one 
aside,  and  enter  up  the  last  as  the  only  order.     For  the  •»^M<l»«nt, 
efiect  of  the  court's  setting  aside  the  first  is,  that  it  ceases  condnuea  to 
to  be  an  order,  and  consequently  ought  not  to  be  re-  1^ 
turned  to  the  court  of  king's  bench  as  an  order  vacated 
by  another  order,  but  should  be  annulled  and  made  no- 
thing. (S)     The  justice's  power  expires  with  the  sessions, 
unless  continued  to  the  next  by  adjournment  (4)     Where 
an  order  of  removal,  therefore,  was  quashed  at  one  ses- 
sions, and  the  ensuing  sessions  made  an  order  of  review, 
and  quashed  the  order  of  the  former  sessions,  because 
made  by  surprise ;  the  court  of  king's  bench  were  of  opi- 
nion, that  the  order  of  review  must  be  quashed^  for  the 
justices  have  no  power  after  the  first  sessions.  (5) 

thifl  case.    And  upon  thdr  opinion  the  order  was  confirmed.    Rex  v. 
Harifield,  Carth.  822. 

(1)  St.  Andrew's,  Holbom,  v.  St.  Clement  Danes,  2  Salk.  495. 

(2)  Battersea  «.  Westham,  5  Mod.  396.  St  Andrew's,  Holbom,  v. 
St.  Clement  Danes,  2  Salk.  494.  ib.  606.  6  Mod.  287.  S.  C.  Rex  v. 
Justices  of  Leicestershire,  1  M.  &  S.  442.  Also,  in  a  recent  case,  when 
a  certain  number  of  magistrates,  in  the  early  part  of  the  day,  app<Hnted 
a  person  surgeon  of  the  county  gaol :  and  another  set,  in  a  subsequent 
part  of  the  sam^day,  appointed  another  person.  The  court  of  King's 
Bench  held  the  latter  appointment  good,  and  the  former  vacated.  Rex 
t>.  Justices  of  Glamorganshire.  This,  however,  is  a  very  dangerous  power 
to  exercise,  as  the  same  mag^trates  seldom  continue  to  sit  during  the 
^hole  of  the  sesaons;  and  if  the  second  order  is  made  without  good 
reason  to  warrant  it,  the  court  would,  in  all  probability,  grant  an  in- 
jformation  agunst  the  magistrates  who  concurred  in  making  it. 

(3)  Per  Holt  C.  J.,  St.  Andrew's,  Holborn,  v.  St.  Clement  Danes, 
ante  (1). 

(4)  See  ante,  535. 

(5)  Rex  V,  Cuckfield,  2  Salk.  477.    Pridgeon's  case,  Cro.  Car.  541. 

N  N  8 


^ 


550  Of  tie  Judgment  hjf  the  Court  of  Sessions. 

s.  Jarbdiction  The  jurisdiction  of  the  sessions  over  pooPs  rates  cor- 
over  poor's  responds  in  most  respects  with  that  over  appeals  agnnst 
rates  arues  removals.  Their  power  arises  out  of  the  iq)peal.  Thej 
™j|* ""  "P"      cannot,  therefore,  make  an  original  order  on  the  parii 

oflSoers  to  make  a  rate  (1),  neither  can  their  orders  rdste 

to  the  future  payment  of  rates.  (2) 

Further,  if  the  sessions  make  an  order  directing  tvo 
districts  of  the  same  parish  to  contribute  to  the  mainte- 
nance of  the  poor  of  the  entire  parish  in  certain  proper- 
tions,  it  is  extra-judicial  and  void.  (3) 

Might  make  a  Prior  to  1 7  Geo.  11.  c.  S8.  the  sessions  might  qoadi  tk 
17  Gw^U  ^®  old  rate  (4),  and  either  order  the  parish  officers  to  mab 
c.  38.  a  new  one  (5),  or  do  it  themselves.  (6) 

This  last  power  was  attended  with  much  inconveDieoce. 
The  facts  required  to  enable  the  justices  to  make  a  net 
rate  must  often  exceed  their  knowledge ;  and  the  inqp- 
ries  necessary  to  obtain  exact  information  took  moretiiss 
than  they  could  'spare.  (7)  Those  also  who  were  ^ 
grieved  by  such  a  rate,  had  no  opportunity  of  appeafia; 
against  it  (8) 

By  17  Geo.  II.  To  remedy  these  inconveniences,  it  was  enacted  bf 
muit  order  the  17Geo.IL  that  if,  "upon  appeal  from  the  whole  rUe, 


ante,  315.(5).  Road  9.  North-Bradley,  S  Str.  1168.  Rex  «.  Blk^ 
stone  Vedoes,  post,  558.  (4). 

(1)  Rex  9.  Aberford  East,  2  Ld.  Rajm.  798.  Garret  t.  Foci 
Comb.  133. 

(s)  Rex  V.  Wrexham  Regis,  1  Bott,  lOl.  PI.  1S6. 

(3)  Rex  o.  Newell,  4  Term  Rep.  S66. 

(4)  Case  of  St.  Leonard^,  Shoreditch,   Holt,  508.     17  Ge&  ^ 

€.  38.  8.  6. 

(5)  Rex  0.  Aberford  East,  2  Ld.  Raym.  798.  supra,  (i). 

(6)  Rex  V.  Audley,  2  Salk.  526.  Rex  p.  Justices  of  Sire«bi?> 
2  Str.  975.     17  Geo.  11.  c.  38.  s.  6. 

(7)  Per  Ashhurst  J.,  Rex  v.  Maddem,  1  Term  Rep.  625. 

(8)  Eod.  Jud.  ibid.;  and  see  17  Geo.  II.  c38.  s.6.;  and  41  Gco-C- 
c.  23.  8.6.  post,  555. 
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it  shall  be  ibund  necessary  to  quash  or  set  aside  the  same,  officen  to 
then  and  in  every  such  case,  the  said  justices  shall,  and  ^"J^"^** 
are  hereby  required  to  order  and  direct  the  churchwardens 
and  overseers  of  the  poor  to  make  a  new  one ;  and  they  are 
hereby  required  to  make  the  same  accordingly/' 


Sect.  IL 

Of  Amendments  by  the  Court  of  Sessions. 

The  power  of  amending  orders  of  removal  by  the  ses-  i.  Ofamend- 
sions  is  given  by  5  Geo.  II.  c.  19.  which  enacts,  that  upon  J^oJlJi^ 
all  appeals  to  be  made  to  the  justices  of  the  peace,  at  tiieir  Power  ipven 
respective  general  or  quarter  sessions,  against  judgments  *^y^^^^*  *!• 
or  orders  given  or  made  by  any  justices  of  the  peace,  the 
Justices,  at  any  general  or  quarter  sessions,  shall  *<  cause 
any  defect  or  defects  of  form,  that  shall  be  found  in  any 
such   original  judgment  or  orders,    to  be  rectified  or 
amended,  without  any  cost  or  charge  to  the  parties  con- 
cerned; and  after  such  amendment  made,  shall  proceed 
to  hear,  examine,   and  consider  tiie  truth  and  merits  of 
all  matters  concerning  such  original  judgments  or  orders," 
and  make  such  determination  thereon,  as  if  there  had  not 
been  such  defect  or  want  of  form  in  the  original  proceeding. 

This  power  is  confined  entirely  to  the  amendment  of  Confined  to 
defects  or  mistakes  of  form,  which  appear  upon  tiie  face  S?"*" 
of  the  order. 

The  inhabitants  of  Great  Bedwin  appealed  to  the  ses*  What  defeeu 
aions,  from  an  order  of  justices  beginning  thus :  "  Wilts,  ^^*"*"*^ 
/o  wit.  To  the  churchwardens,  &c  of  the  parish  of  Wil- 
oot,  and  to  the  churchwardens,  &c.  of  the  parish  of  Great 
Sedwin,  in  the  said  county."  And  it  states,  that  C.  M. 
a.nd  his  &mily  have  dwelt  for  some  time  in  Wilcot,  under 
TL  certificate  from  Great  Bedwin ;  and  then  goes  on  thus  i 
<^  Now  the  said  C.  M.  being  reduced  to  great  poverty, 
lately  applied  to  the  churchwardens,  Sec.  of  the  parish  of 

N  K   4 
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Wiloot  aforesaid,  who  accordingly  £d  refie?e  bim,"  lod 
therefore  the  justices  remove  him  to  Great  Bedwin.  Tk 
sessions,  on  motion  on  behalf  of  the  parish  of  Wikoi, 
suggesting  defects  in  form,  and  praying  that  they  may  he 
amended,  pursuant  to  5  Geo.  11.  c.  19.,  were  of  o|»DiaB 
that  the  original  order  was  amendable  by  the  act;  ibr  it 
appears  to  them,  on  due  examination  upon  oath,  tbit  die 
said  order  was  really  and  truly  made  by  the  two  jostkes 
on  the  complaint  of  the  churchwardens,  &c.  of  WSoo^ia 
due  manner  made  to  them  on  that  behali^  *'  that  die  siii 
C.  M.  his  wife  and  children,  are  actually  become  cbije 
able  to  Wilcot :  but  that  the  omitting  to  mentioD  it  w 
a  mere  mistake  in  drawing  up  the  order ;  that  it  dodt  ib 
appear  to  thb  court,  that  the  said  G.  H.  and  J.  &  «e^ 
at  the  time  of  the  making  the  said  order,  two  of  his  ii» 
jes^s  justices  of  the  peace  for  the  said  county  of  Tints 
and  one  of  them  of  the  quorum,  and  that  tlie  omittiiig  o 
mention  the  same  was  also  a  mere  mistake  in  drswir^  ? 
the  said  order;  and  that  the  said  defects  were  amendedis 
court  Lee  C.  J. — The  act  directs  that  the  sessions  skd 
amend  defects  in  form,  and  afterwards  proceed  on  tk 
merits :  one  would  tiiink  that  this  meant  defectSi  oros- 
takes  appearing  upon  the  fece  of  the  order,  mere  defe^ 
or  wants  of  form.  But  some  of  these  matters  here  amauie^ 
seem  to  be  merits:  as  the  adding^  ^'upon  compbis^f^ 
the  overseers  of  the  parish  from  whence  the  panpen  v^? 
removed,"  without  which  complaint  the  justices  bafe  ^ 
jurisdiction.  (1)  Then  what  can  be  more  of  the  rss^ 
than  the  certificate  man's  having  become  actually  cbr^ 
able.  (2)  Now  the  two  justices  have  not  adjudged  tk; 
they  only  say,  that  he  applied  to  the  overseers,  and  ^ 
relieved  by  them,  but  it  does  not  appear  that  it  wss  at  tbs 
parish  expence.  (S)  If  there  be  any  opposition  betves 
form  and  merits,  these  matters  must  be  merits,  hs  ^ 
'  their  being  justices  of  the  county,  a  plain  reference  to  tk 


(1)  Ante^  218.(3). 

(2)  Ante,  220.  ib.  225.  (2). 
(5)  Antc>  t97. 
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margin  is  sufficient ;  yet  this  is  uncertain  as  it  is  worded, 
to  which  of  the  two  parishes  the  words  <^  in  the  said  county"  ^ 

relate;  they  were  both  in  Wiltshire.  (1)  The  allowing 
such  amendments  as  these  to  be  within  the  true  construc- 
tion of  this  statute,  would  throw  the  determinations  of  all 
cases  of  this  sort  into  the  hands  of  the  sessions.  The  other 
judges  concurred ;  and  Mr.  Justice  Wright  added,  that  the 
sessions  cannot  amend  any  thing  which  requires  examina- 
tion ;  and  the  orders  were  quashed.  (2) 

It  appears  from  this  and  other  cases*  that  all  averments  Statements  of 
necessary  to  shew  the  magistrate's  jurisdiction,  to  make  "{^SSSwofsub- 
the  order  in  question,  are  matters  of  substance,  and  can-  stance,  and  not 
not  be  amended  under  this  statute.     Such  as,  if  they  do  ""endable. 
not  clearly  state  themselves  to  be  justices  for  that  county 
in  which  the  place  from  whence  the  paupers  are  removed 
is  situate.  (3) 

But  where  an  order  of  removal  was  made,  from  the  pa-  Mistake  in  on 
rish  of  Luggershall  to  the  parish  of  Harrow,  upon  an  Jo  tl^J^^ 
abjudication  that  the  settiement  was  in  Luggershall,  and  to  tiie  perish 


(l)  Ante,  218.  et  seq. 

(3)  Rex  0.  Great  Bedwin,  Burr.  B.C.  163.  Lord  Kenyon  C.  J.  oU 
served  upon  this  case :  *'  It  is  now  too  late  to  discuss,  whether  or  not 
the  court  of  quarter  sessions  could  amend  in  this  case.  It  has  been 
decided  in  Rex  v.  Great  Bedwin,  that  the  sessions  can  only  amend  mere 
defects  or  wants  of  form.  I  varily  believe,  that  if  the  le^slature  had 
been  asked  what  was  their  intention,  when  they  passed  the  statute 
5  Geo.  II.  c.  19.  they  would  llaye  said  they  meant,  that  if  upon  inquiry 
it  appeared  that  the  pauper  had  been  removed  to  his  proper  parish, 
the  sessions  should  have  power  to  correct  all  defects  in  the  orders ;  but 
the  decision  to  which  I  before  alluded,  was  made  ten  years  after  the 
passing  of  the  act;  and  at  the  time  when  Lord  C.J.  Lee,  who  was 
peculiarly  conversant  in  sessions  law,  presided  here.  And  though  I 
lament  that  that  decision  was  made,  because  it  renders  the  statute  of 
little  avail,  yet  it  has  been  acted  upon  ever  since,  and  it  is  of  import- 
ance to  adhere  to  determinations  respecting  settlements.*'  Rex  v. 
Chilyers  Coton,  8  Term  Rep.  178. 

(3)  Rex  V,  Stepney,  ante,  915.  (4).  Rex  v.  Chilvers  Coton,  ib.  Rex 
17.  Moor  Critchell.    Rex  v,  St.  Mary,  Leicester,  316.  (l),  ib.  (S). 
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CMBpUBinil^ 

maybe 
•meoded* 


Power  to 
amend  rates 
extends  to 
matter  of  sub- 
stance. 

17  Geo.  II. 

C.58. 


tbe  justices  ordered  the  paupers  to  be  carried  to  Vism, 
Upon  appeal,  the  sessions  confirmed  this  order,  i^ 
amended  it,  by  striking  out  Luggershall  and  ioseftb^ 
Harrow.  It  was  moved  to  quash  these  orders,  for  tk 
the  judgment  being  defective  cannot  be  alleiei  Bs 
the  court  seemed  to  be  of  opinion,  that  it  was  only  adek 
in  form,  being  a  mistake  of  the  derk,  whofiUednpi^ 
blank  order  with  the  name  of  Luggershall  instead  dYat 
row;  but  they  granted  a  rule  to  shew  cause,  andin^ 
Trinity  term  following^  the  order  of  sessions  was  m&st^ 
by  consent*  (1) 

The  power  of  the  sessi<ms  to  amend  rates,  extodik' 
yond  matters  of  form* 

By  17  Geo.  II.  c.  88.  s.  6.,  and  indeed  by  43  Eb.  ; 
the  justices,  where  they  see  just  cause  to  give  idkt  ^ 
required  to  amend  the  rate,  in  such  manner  oolj  as  ^ 
be  necessary  for  giving  relief  without  altmag  sncb  i^ 
or  assessments,  with  respect  to  other  persons  mendottd:! 
the  same. 


9.  Spedes  of 
amendment 
prior  to 
41  Geo.  III. 
c  25.    If  an 
omission  in 
the  rate,  no 
amendment. 


But  all  amendments  of  rates  were  confined  to  tvocs^ 
prior  to  41  Geo.  III.  C.2S.  1st,  Mere  defects  of  fa: 
under  5  Geo.  II.  c.  19.  2d,  Where  the  q)pdlaDt,  b^ 
overcharged,  might  be  reduced.  (3)  Where  the  ca®^ 
therefore,  of  one  or  more  persons  were  omitted  io  >^ 
which  ought  to  have  been  inserted  (4),  or  persons  ^ 
under-rated,  which  is  an  omission  of  property,  the  ^ 


(1)  Rex  V.  Harrow  on  the  Hill,  S  Bott,  706.  n.  775. 
(S)  Case  of  St.  Leonard's,  Shoreditch,  Holt,  508. 

(3)  Rex  V.  Cheshunty  S  Term  Rqp.  e^. 

(4)  Rex  V.  Maddem,  I  Term  Rq>.  625.  Rex  o.  St  Agues,  ^  '^ 
Rep.  48a  Rex  d.  Darlington,  6  Term  Rq).  46S.  Rex  '•  ^ 
side,  16  East,  380.  ace.  The  opinion  of  Aston  J.,  in  Rei  r.  ^^ 
5  Burr.  2634.  and  of  Lord  Mansfield  C.J.  Rex  c  Raf'^ 
Cowp.  326.  are  contra.  But  these  opinions  are  adverted  to,8fids(P' 
as  bdng  over-ruled  in  Rex  o.  Darlington,  supnu 
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must  have  been  quashed ;  for  the  due  proportion  of  every 
other  person  rated  was  thereby  affected;  and  as  they  could 
not  be  concluded  by  proceedings  to  which  they  were  no 
parties,  it  became  necessary  to  regulate  the  proportional 
assessment  of  the  parish  by  a  new  rate. 

But  the  law  is  altered  by  41  Geo.  III.  c.  2S.  s.  6.  which  Power  of 
requires,  that  persons  app4ling,  because  any  other  person  ^';^^y 
is  rated  or  omitted  to  be  rated,  or  because  any  other  per*  c.2J. 
son  is  rated  for  any  greater  or  less  sum  than  they  ought 
to  be^  or  for  any  other  cause  that  may  require  any  alter- 
ation in  the  rate,  with  respect  to  any  other  person,  shall 
give  notice  to  the  persons  interested  in  the  event  of  such 
appeal,  who  may  appear  and  be  heard,  if  they  think  fit. 
It  farther  provides,  that  the  majority  of  justices  may  order 
the  names  of  such  persons  to  be  inserted  and  rated  at  any 
sum,  and  that  of  others  to  be  struck  out,  or  the  sum  at 
which  they  are  rated  altered,  in  such  manner  as  they  shall 
think  right. 

The  true  principle  to  regulate  the  amendment,  or  Princmleof 
quashing  of  rates,  so  far  as  it  can  be  laid  down  in  the  ab-  "°|°^^*^  . 
stract,  where  a  good  deal  must  depend  upon  the  peculiar 
circumstances  of  each  case,  seems  to  be;  whether  the 
amendments  sought  to  be  introduced  are  such  as  must 
essentially  alter  its  proportion  and  character,  so  as  rather 
to  render  it  a  new  than  an  amended  rate.  If  they  cannot 
have  this  e&ct,  the  magistrates  should  amend ;  but  other- 
wise, as  they  are  expressly  prohibited  from  making  a  new 
rate,  they  ought  to  quash. 

Thus,  if  the  ground  of  complaint  is,  that  personal  pro-  Instances 
perty  is  altogether  omitted  (1);  or,  that  the  real  estate  is  where  rates 
taxed  ten  times  more  in  proportion  than  the  personal  (2);  ^/ 
or,  that  the  rate  is  made  upon  a  principle  altogether  erro- 

(1)  See  Rex  v,  Dursley,  6  Term  Rep.  53.,  and  the  case  of  St.  Leo- 
nard's, Shoreditch,  Holt.  508. 

(2)  lb. 
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n«oa8  (1);  or^  that  a  large  portion  oi^Mpatj  isoobc 
and  it  does  not  clearly  appear  what  persons  oo^ : 
be  rated  fi>r  it  (2):  these  seem  cases  in  wludi  the  m 
ought  to  be  quashed.  Because,  otherwise  the  sesc 
must  examine  into  the  drcumstances  of  ev&j  fom  t 
the  parishi  in  order  to  render  the  rate  perfect,  9d» 
make  one  altogether  new,  which  they  are  foiindda 
by  17  Geo.  11.  c  38. 


Sect.  III. 


Senions  not 
bound  to  state 
their  reasons. 


Butifthev 
^veabaarea- 
8on9B.R.will 
quasli. 

Cannot  be 
compelled  to 
state  a  case. 


Of  stating  a  Case  for  ike  Opinion  of  ike  Court  ijf^ 

Bench. 

The  justices  are  not  bound  to  state  in  th^  jo^ 
the  reasons  upon  which  it  is  founded  any  more  tbaa^ 
courts;  it  must  be  collected  from  the  record.  (S)  ^^ 
need  not  set  forth,  therefore,  whether  they  quash  as  «^ 
upon  the  form  or  the  merits  (4);  but  if  they  gife  ai^ 
which  is  a  bad  one,  the  court  must  take  notice  of  it^^ 
quash  their  order.  (5) 

• 

It  has  been  shewn,  that  no  bill  of  exception  lies  s^ 
the  justices*  determination  (6);  neither  can  they  k  *- 
pelled  to  state  a  special  case  for  the  opinion  of  tk(^- 
of  king's  bench,  because  a  case  must  always  depd  ^ 


(1)  Rex  V.  Sandwich,  Doug.  563.  Cald.  105.  S.C.  Bet  t^J* 
were  prior  to  41  Greo.  III.  c.  23.,  and  are  only  put  by  way  of  €B^ 
and  not  as  judidal  determinations. 

(2)  Rex  V.  Aberavon,  Mich.  45  Geo.  IIL  ante,  552. 

(3)  South  Cadbury  «.  Braddon,  2  Salk.  607.    Rex  ».  Au&y.  - 

526. 

(4)  South  Cadbury  v.  Braddon,  supra  (3>    But  that  they  os.i 

do  so,  see  post,  558. 

(5)  Rex  o.  Audley,  supra,  (3);  and  see  Rex  «.  Browne,  snie,^ 
Sec  also  Rex  v.  Gayer,  i  Burr.  245.    Ante,  Vol.  L  57. 

(6)  Rex  V,  Preston,  ante,  545.  (l> 
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particular  facts,  which  it  is  the  exclusive  province  of  the 
sessions  to  find.  (1) 

On  appeal  from  an  order  of  removal,  the  sessions  con- 
firmed the  order,  but  refused  to  state  a  special  case.  The 
counsel  for  Oulton,  the  appellant  parish,  excepted  against 
their  refusing  to  state  the  case  specially,  and  the  exception 
was  returned  into  B.  R.  together  widi  the  orders.  The 
court  refused  to  grant  a  rule  to  shew  cause  for  quashing 
these  orders,  because  diey  can  take  notice  of  nothing  but 
what  was  contained  in  the  order.  The  counsel  for  Oulton  No  amend- 
then  obtained  a  rule  to  shew  cause  why  the  return  should  ™?°*  of  clerk 
-  ,    -  "'  of  peace  8  re- 

not  be  amended,  and  the  state  of  the  case  inserted  by  the  turn,  without 

clerk  of  the  peace  in  the  body  of  the  order  of  sessions,  ^esrion's  con^ 

•  sent 

On  shewing  cause,  the  clerk  of  the  peace's  counsel  had 

no  objection,  if  the  court  thought  he  might  do  it     But 

the  respondents  contended,  that  the  return  was  perfect, 

and  opposed  the  rule.     Lord  Hardwicke — I  do  not  see 

what  it  is  possible  for  the  court  to  do  in  this  case  without 

consent.     Here  is  no  consent;  so  &r  from  it,  that,  on  the 

contrary,   the  parish  concerned  in  interest  opposes  it. 

Here  is  an  order  of  removal  made  by  two  justices ;  an 


(1)  "  To  be  sure  it  is  a  thing  very  much  to  be  censured  and  discom<« 
mended,  when  an  inferior  jurisdiction  endeavours  to  preclude  the  par- 
ties from  applying  to  a  superior  jurisdiction."  Per  Lord  Hardwicke 
C.  J.9  Rex  «.  Oulton,  Burr.  S.C.  64.  S.P.  Per  DennisonJ.,  Rexv* 
Mayfieldy  Burr.  S.C.  455.  But  in  determining  on  the  propriety  of 
granting  or  refusing  a  case,  the  justices  should  be  guided  by  the  con- 
sideration, whether  the  question  involves  any  difficult  point  of  law; 
for  though,  as  Lord  Hardwicke  says,  it  is  censurable  in  an  inferior  juri^ 
diction,  to  endeavour  to  preclude  the  parties  from  applying  to  a  supe- 
rior jurisdiction;  they  are  not  through  ill-founded  fear  of  such  a  cen- 
sure, to  sufier  parties  to  run  into  unnecessary  expence,  where  there  is 
little  probability  that  the  superior  court  will  alter  their  determination. 
A  similar  observation  has  not  unfrequentiy  been  made  of  late  years,  by 
the  judges  of  K.B.  on  some  cases  which  have  been  brought  before 
thenu  Though  the  court  of  quarter  sessions  refuse  to  grant  a  eatt^ 
the  parties  may  bring  up  the  order  by  cerHorari  for  any  defect  apparent 
on  the  face  thereof. 
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appeal  tberefrom ;  and  a  general  order  on  dial  appesL  b 
oonfinnation  of  the  order  of  two  josdoes.  The  com 
at  sessions  except  to  the  order  of  sessions  in  tbewQn^<^ 
a  bill  of  exoq>tion9  and  state  the  &ct.  If  the  &ctbeti& 
the  ground  of  the  exception  is  right;  but  the  exoftkc 
sets  forth,  that  the  court  of  sessions  refuse  to  sttsib 
matter  specially.  How  then  shall  we  do  thistbtisi^ 
desired  of  us  without  their  oonsent,  even  though  the  dci 
of  the  peace  should  consent?  It  does  not  appeuiii- 
that  the  fact  alleged  is  true;  it  is  only  the  all^aikeJ 
counsel,  or  perhaps  there  might  be  evidence  givaifi^ 
and  the  sessions  might  not  believe  the  evidence.  F^^i 
— I  do  not  know  that  this  court  ever  enquires  '^^\ 
facts  upon  which  the  justices  have  determioed;  tsiH 
themselves  have  stated  none,  but  have  adjodged^j 
neraUy.(l) 

Seadons  may  But  if  the  sessions  entertain  any  doubt  i^ &P^^ 
Jrf^  "^^^^  law,  they  may  either  refer  the  matter  to  the  judge  of  js^ 
of  asiize.  for  his  opinion,  or  state  a  case  for  the  detenniDatiaD»j 

the  court  of  king's  bench,  and  this  without  the  ax^: 

the  parties,  (2) 

Refer  a  point  ^^  The  sessions  do  not  always  refer  the  wfacde  case  to  2 
toajudge of    judge  of  assize :  sometimes  they  refer  only  a  ptftt^ 

point,  and  reserve  the  final  determination  of  tbe  v^ 

matter  to  themselves."  (3) 

And  no  other  sessions  has  power  to  grant  a  esse  v 
that  before  which  the  appeal  is  decided  and  jo^ 
given.  (4) 


(1)  Rex  V.  Oultoa,  Burr.S.C.  64.;  ante,  557.  (l). 

(S)  Rex  V.  Justices  of  Sussex,  3  Bott,  745.  PL  835. 

(S)  Per  Probyn,  Rex  v.  Tedford,  Buir.  S.C.  57.  But  see  Ld^ 
wicke  C.  J.»  ib. , 

(4)  By  an  order  of  two  justices,  William  Thomas  eod  MarTb*^ 
were  removed  from  the  parish  of  Michaelstone  Vedoes^  to  tbe  i^ 
of  Koedhermeer,  both  in  the  county  of  Monmouth. 
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Bat  it  is  now  more  usual  to  obtain  the  decision  of  the  Manner  of 
superior  court,  by  stating  a  special  case.  This  is  com-  ^^^/^ 
monly  settled  and  signed  by  the  junior  counsel  on  each 
side.  If  any  difference  arises  between  them  upon  the 
statement  of  facts,  reference  is  had  to  the  chairman's  notes 
to  ascertain  them.  But  a  &ct  may  be  so  important  or 
doubtful,  as  to  require  that  it  shall  be  specifically  found 
by  the  bench,  as  other  justices  may  differ  firom  the  chair- 
man with  respect  to  it.  If  the  counsel  cannot  agree  upon 
a  case,  the  chairman  may,  with  the  concurrence  of  the 
majority  of  justices,  state  and  sign  one  himself. 

There  is  no  certain  form  of  submitting  a  case  by  the  No  pardcolar 

sessions  to  the  judgment  of  the  court  of  king^s  bench.  { 1 )       form  of  stating 

V     o  ft  case* 

The  justices  of  sessions  are  judges  of  the  fact,  and  the  Must  state 
court  of  king's  bench  are  judges  of  the  law  upon  the  facts,  ^^^^^^ 

An  appeal  against  this  ordor  came  on  to  be  tried  at  the  Easter  ses- 
sions for  the  said  county,  when  the  court  was  of  opinion,  that  the 
paupers  were  settled  in  Michaelstone  Vedoes,  and  quashed  the  order 
of  removal.  A  case  was  then  applied  for,  but  not  granted,  and  an 
unconditional  order  for  quashing  the  order  of  removal  was  entered 
and  remained  in  the  records  of  the  sessions.  At  the  following  Mid- 
summer sessions  the  respondents  again  moved,  that  a  case  should  be 
stated  for  the  opinion  of  the  court  of  King's  Bench  in  this  appeal,  on 
the  ground  that  the  sessions  were  mistaken  in  point  of  law,  in  holding 
the  settlement  of  the  paupers  to  be  in  Michaelstone  Vedoes.  The  ses- 
sions now  made  an  order,  that  such  a  case  should  be  stated  and  signed 
by  the  chairman;  and  a  certiorari  was  lodged  at  the  Michaelmas  ses- 
sions to  remove  these  several  orders. 

CanyfMl  obtained  a  rule  to  shew  cause,  why  this  certioretri  should 
not  be  quashed,  quia  improMe  ematuwU;  against  which  Money  shewed 
cause,  contending,  that  the  sessions  might,  at  any  time,  state  a  case  for 
the  opinion  of  the  court  of  King's  Bench.  But  Lord  EUenborough 
and  Le  Blanc,  Bayley  and  Dampier,  Justices,  were  clearly  of  opinion, 
that  the  magistrates  had  exceeded  their  jurisdiction  at  the  Midsummer 
sessions,  and  had  then  no  power  to  grant  a  case,  or  in  any  respect  to 
controul  or  qualify  the  absolute  order  made  at  the  Easter  sessions  for 
quashing  the  order  of  removal.  Rule  absolute. 

Rex  V.  Michaelstone  Vedoes,  Mich.  54  Geo.  III.  Ejp  IMUume 
Mr.  Campbell. 

(1)  Per  Lord  Hardwicke  C.  J.,  Rex  v.  Tedford,  ante,  558.  (3). 
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though  not  of  the  fiKsts  thenuidves.  (1)  A  case,  tbeR£oR» 
must  state  &cts  and  not  evid^ce.  But  this  is  meiBi, 
that  thqr  must  draw  their  own  condasioa  upon  what  s 
asserted  by  the  witnessest  and  state  that  oondoaioD  £ 
the  fiM^  instead  of  the  evidenoe  upon  whicb  it  is  feoided: 
otherwise  the  court,  where  it  is  material  to  the  qaestk 
before  them,  will  send  the  case  down  to  be  bdser 
stated.  (2) 

Instances  of         Thus  the  place  of  a  birth  is  a  fiustwhidi  nmstbe&iai 

S5SSU -<»••««'«»«' "7 »m .poa  M?)    ^-.* 

ther  there  has  been  a  hiring  for  a  year,  if  that  be  msisi^ 

to  the  pauperis  settlement«  (4)    So,  in  a  qneaCioQ  14100^ 

validly  of  a  settlement  by  indentures  of  aj^rentioe^ 

if  it  be  not  stated  that  the  indentures  are  not  stamped  vb 

a  6d.  stamp,  that  fact  cannot  come  before  die  oomt,  & 

they  cannot  take  notice  c€  any  thing  bat  what  is  siricdj 

before  them  by  the  order.  (5)    So,  whether  a  master  ^ 

a  particular  consent  to  his  apprentice  to  serve  a  third  ps^ 

son,  is  a  &ct  which  the  justices  should  find,  and  not  s&as 

evidence  of  it.  (6)     They  must  also  state  in  what  parii 

or  township  the  place  of  the  pauper's  residence  is  ste- 

ate.  (7) 

Likewise,  upon  a  question  of  setdement  by  estate,  tk 
sessions  ought  to  find  whether  it  is  a  gift  or  a  p^* 
chase.  (8)    And  in  one  respecting  a  setdement  by  tes£ 


(1)  Per  Lord  Hardwicke  C.  J.,  Rex  v.  Tedford,  antes,  558.  (5)l 

(2)  Rex  V.  Martley,  Burr.  S.C.  ISO. 
(5)  lb. 

(4)  Rex  V.  Bray,  Burr.  S.C.  682. 

(5)  Rex  V.  St. Peter's,  Chester,  1  Bolt,  544.  R745.;  ante,  Vail 

521.(3). 

(6)  Per  Lord  Kenjon  C.J.,  Rex  v.  Shebbear,  1  East,  73.;  mta 
Vol.  I.  567.  (5). 

(7)  Rex  V.  Friendsbury^  Burr.  S.C.  644. 

(8)  Per  Buller  J.,  Rex  v.  Watblington,  1  Tenn  Rep.  Ml.    2  B^ 
495.  PI.  512.;  ante,  109.(1). 
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rated,  they  should  set  forth  as  a  fact,  whether  the  landlord 
or  tenant  is  rated.  (1) 

Fraud  is  a  fact  which  the  sessions  must  expressly  find;  Fraud  must  be 
it  is  not  enough  to  state  such  evidence  as  would  be  sufficient  f^^^  "  ^ 
to  induce  the  superior  court  to  conclude  that  it  did  exist  in 
the  case.  Thus,  it  must  be  specifically  found  that  the 
renting  a  tenement  at  10/.  per  annum  was  fraudulent  (2); 
or,  that  a  pauper  was  fraudulently  ejected  from  premises, 
in  order  to  prevent  his  gaining  a  settlement  by  residing 
there  forty  days  (S) ;  or  that  a  certificate  was  fraudulently 
granted  (4) ;  for  the  court  of  kbg's  bench  will  not  infer  it, 
however  strong  the  circumstances  which  are  stat^  may  be 
to  warrant  such  a  conclusion. 

Likewise^  in  examining  these  questions,  '^  the  justices  Fraud  cognix- 

are  only  to  consider  concerning  frauds  which  reirard  the  5*^'®  ^^y  ^ , 
.  ,    "^  °  .  °  far  as  respects 

parish  {in  order  to  gain  a  settlement  in  it).     They  are  not  to  the  settlement, 
inquire  concerning  fraud  between  the  parties.;  that  would 
make  them  a  court  of  chancery."  (5) 

If  the  sessions  find  the  &ct  of  fraud  generally,  the  court  B.  R.  how  far 

are  bound  by  the  finding.  (6)  J^ne^ralton 
—  of  fraud. 

(1)  Rex  V.  Ra»nham»  5  Term  Rep.  240.  s  Bott,  741.  PI.  830.  It  is 
not  meant  by  this,  and  the  foregoing  instances,  that  these  circumstances 
must  be  stated  in  every  case  of  settlement  of  that  particular  kind  in 
which  they  may  occur ;  but,  that  when  they  have  a  necessary  relation 
to  the  point  in  difierence,  the  justices  should  state  them  as&cts,  instead 
of  leaving  it  to  the  court  of  K.B,  to  infer  them  as  conclusions  firom 
what  is  set  forth.  For  the  sessions  cannot  submit  a  question  to  the 
judges  upon  the  weight  of  evidence.  See  Rex  v.  Uanwinio^  4  Term 
Rep.  371.  post,  569.  (1). 

(S)  Rex  V,  Weston,  sStr.  1156.  ante,  49.  (3).  aC.  by  the  name  of 
Rex  V.  Kirton;  and  see  the  opinion  of  Builer  J.,  Rex  o.  Fillongley, 
1  Term  Rep.  456.  ante,  5.  (l).  Rex  v.  St.  Margaret's  in  Ltncoho,  Burr. 
S.  C.  7S8. 

(3)  Rex  «.  Llanbedergoch,  7  Term  Rep.  105.  ante,  68.  (l). 

(4)  Rex  V.  Tamworth,  Burr.  S.C.  770. 

(5)  Per  Lord  Hardwicke  C.  J.,  Rex  o.  Tedford,  ante,  558.  (3). 

(6)  Per  Lord  Hardwicke  C.  J.,  Rex  v.  Tedford,  supra  (5).  Per  Bul- 
ler  J.,  Rex  v,  Fillongley,  supra,  (2). 
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Thus,  where  the  sessions,  in  a  case  stated  for  t^e  opnkn 
of  the  court  of  king's  bench,  found  the  taking  of  a  teae- 
ment  in  H.  to  be  fraudulent,  and  that  it  did  not  amouct  b 
the  whole  to  10/.  a  year,  but  referred  the  question  wbetbe: 
the  pauper  gained  a  settlement  in  H.  notwithstanding  tk 
fraud ;  the  parish  of  L.  (in  which  he  was  previously  seaK 
not  being  privy  to  the  fraud,  and  there  being  oontnf&tary 
evidence  as  to  the  value.  The  court  thought,  that  the  on- 
elusion  drawn  by  the  justices  was  decisive ;  for  tbev  ex- 
pressly state,  **  that  it  was  a  fraudulent  takings  and  tfatf  ^ 
did  not  amount  in  the  whole  to  lOL  a-year."  (1) 

B.R.msy  de-        But  where  the  sessions  stated  in  a  case  the  &cts  xisia 

termme  which  a  purchase  of  a  tenement  was  made  for  S9l^  ^ 

against  their  ^  ^ 

conclusion  of  concluded  their  case  thus :  *^  This  court  doth  declare  ^^ 

fraud,  if  the      adjudge,  that  the  purchase  made  by  Gill  {i.e.  thatbe&^ 

tuted.  stated)  was  fraudulent,  and  that  the  setdement  of  Giil,  i^ 

was  at  Tedford  (the  parish  in  which  he  was  settled  prems 

to  the  purchase),  but  the  parishioners  of  T.  are  no  vap 

concerned  in  the  said  fraud."     Per  Lord  Hardwicke,  CJ 

— -  **  The  justices  are  judges  of  the  (act,   and  they  o:; 

judge  of  the  fraud  arising  from  the  fact;  butwejud^' 

the  law  upon  the  fact,  though  not  of  the  facts  th«nseiTe> 

If  they  had  generally  found  the  fraud,  we  might  have  be£ 

bound  by  such  a  general  finding:  but  xchen  they  sleU  t^: 

facts  particularly,  the  matter  is  as  muck  open  for  csr  d^^'^ ' 

mination  upon  it  as  it  is  for  theirs!^     Tlie  court  afterwrJ ' 

quashed  the  order,  being  of  opinion  that  the  purchase  tji 

not  fraudulent.  (2) 

B.  R.  conclud-       In  a  case  stated  upon  a  rate,  the  court  held  tfaemsei 
findfa&ct"*     concluded,  by  its   being  found  as  a  fact  by  the  sessii 

(1)  Rex  V,  Llanwtnioy  4  Term  Rep.  37J.    2  Bott,  741.  PL  S2S, 
also  Rex  ©.  St.  Nicholas  in  Harwich,  Burr.  S.C.  171. 

(S)  Rex  V,  Tedford,  ante,  561.  (1).    In  this  case^  the  court  ds^ 
presume  fraud,  but  determined  that  the  sessions  were  not 
by  the  &cts  of  the  case,  in  drawing  the  conclusion,  tiiat  the  pis'^ 
was  fraudulent.    See  also  the  opinion  of  the  judges^  Rex  r.  Sc  Ni 
las  in  Harwich,  Burr.  S.C.  171. 
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that  the  appellant  was  occupier  of  the  property  in  ques- 
tion. (1) 

Li  a  case  sent  up  for  the  court's  determination,  whether 
the  landlord  or  his  tenant  was  the  person  rated,  the  ses- 
sions set  forth  all  the  facts ;  and  also  stated,  that,  in  their 
opinion,  the  landlord  was  intended  to  be  rated.  The  court 
of  king's  bench  were  of  opinion  that  this  was  a  fact,  which 
ought  always  to  be  found  by  the  justices  (2),  and  being  so 
ibund  in  this  case,  held  itself  thereby  concluded  from  ea« 
tering  into  the  question.  (S) 

That  court  decided  likewise  that  it  was  concluded  upon 
the  question,  whether  the  governor  of  a  workhouse  was  a 
public  annual  office,  by  the  sessions  having  found  it  to  be 
so.  (4) 

<<  In  general,  where  a  case  is  specially  stated,  that  case  Caieahallbe 
is  taken  to  contain  the  full  reason  of  the  determination  ^^^'^JJJS^*^ 
made  by  the  sessions ;    and,  therefore,  if  the  court  hold  a  full  state- 
tbose  reasons  to  be   ill,  they  will    quash   the    order   of  "®°'* 
sessions."  (5) 

The  justices  should,  therefore,  not  only  state  all  the  facts  Must  state  the 
which  they  consider  necessary  to  enable  the  court  of  king's  ^^^^  ^**®* 
bench  to  form  an  opinion  upon  the  point  of  law,  respecting 
which  they  want  information  (6),  but  they  should  likewise 
set  forth  all  those  which  are  material  and  were  proved  be- 
fore them,  that  it  may  be  a  true  state  of  the  case.  (7)  For 
the  inferior  court  cannot  apply  to  the  superior  for  its  advice 
upon  speculative  points  of  law,  but  should  confine  tbem- 

(1)  Rex  V.  Hurdis,  3  Term  Rep.  497.  ante.  Vol.  I.  199.  (3). 

(2)  See  Rex  0.  Rainham,  5  Term  Rep.  240. 

(3)  Rex  V,  Folkstone,  3  Term  Rep.  505. 

(4)  Rex  V.  Uminster,  ante,  Vol.1.  6SO.X2). 

(5)  Per  Lee  and  Page  Js.,  Rex  o.  Tedford,  ante,  558.  (3). 

(6)  See  Rex  o.  Dursley,  6  Term  Rep.  S5,    1  Bott,  289.  PL  280. 

(7)  See  the  opinion  of  Lord  Hardwicke  C.J.,  Rex  9.  Tedford* 
supra  (5). 
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selTes  to  such  as  are  necessary  to  delermiiie  the  ^ipeal  be- 
fore them. 

Inttances  in  Thus^  upon  an  appeal,  because  personal  property  vss 

up^  ante.     '^^  rated^  a  case  was  stated,  omitting  by  consent  dicxx^ 

the  &ct  of  usage  in  the  parish  as  to  rating  it,  in  orda  es 
bring  the  general  question  of  its  rateability  before  the  ooart 
But  the  judges,  who  were  at  that  time  of  opinion  that  tk 
circumstance  of  parochial  usage  was  material  in  ded&f 
the  particular  case,  declared,  that  the  sessions  and  camA 
had  no  right  to  waive  stating  it,  and  ordered  the  case  t&  k 
referred  back  to  the  sessions,  for  the  purpose  of  findii^  ^ 
Jict(l) 


Statement  of  Bot  the  statement  of  an  immaterial  or  irrdevant&ct  vi 
urrdeyant  jj^^  prevent  the  court  from  deciding  upon  the  merits  of  a 
plusage.  case(^);  and  they  seem  never  to  have  remitted  one  back 

B.R.  doasaot  to  the  sessions,  in  order  to  find  the  fact  of  finnd*  howere; 
^ittdfoiwd^    pregnant  such  a  conclusion  might  be   on   the   evidesce 

stated*  (S) 

Sect,  IV. 
Of  the  Form  of  the  Order  or  Judgment  upon  ike  Afped. 

Order  muit  It  a  particular  jurisdiction  does  not  shew  the  matter  (4' 

state  the  ^  to  be  within  their  authority,  it  must  be  concluded  to  be  oc: 
•ion's junsdic-     ^.     ^  ^  ^ 

tion.  of  It.  (5) 

The  sessions  must,  therefore,  set  forth  in  their  otiec^ 
upon  matters  of  appeal,  as  well  as  in  other  cases,  se&ossc 
facts  to  shew  a  jurisdiction. 

(1)  Rex  V.  Francis  Hill,  Cowp.  613.    1  Bott,  97&  PL  969. 
(9)  Rex  V,  Minchin  Hampton,  3  Burr.  1310.  a  case  apoa  s  n» 
Rex  o.  Middlezoy,  2  Term  Rep.  41.  case  upon  a  settlement. 
(9)  See  the  cases  upon  Fraud,  ante,  561. 

(4)  t.  e.  upon  which  they  make  an  order. 

(5)  Per  Twisden  J.  ex  reloHanc  Holt  C*  J.,  Rex  r.  Audky,  5 
S96, 


or  Judgment  upon  the  Appeal.  M^ 

The  caption^  or  title  (1),  must  consequently  state  the  Form  of  the 
sessioDs  at  which  the  order  is  made,  and  that  is  held  in  <^^<'°- 
and  for  the  county.  (2)    Also,  whether  it  is  a  general,  or 
general  quarter  sessions.  (3)     Likewise,  if  an  order  is  made  Must  state  the 
at  an  adjourned  sessions,  it  must  appear,  by  the  caption}  aMJo"™™®°*- 
when  the  original  sessions  were  holden  (4),  because  the  ex- 
ercise of  the  justices'  jurisdiction  is  limited  by  2  H.  V.  c.  4* 
to  particular  times.    If  there  have  been  several  intervemng 
adjournments,  it  is  usual  to  set  them  all  out;  but  the  c(»i- 
tinuance  from  day  to  day  need  not.     Sunday  being  a  dies 
noHy  it  is  not  the  practice  to  set  out  the  adjournment  from 
Saturday  night  to  Monday  morning.  (5)    Also  if  an  appeal 


(l)  The  clerk  of  the  peace  does  not  prefix  a  caption  to  each  order 
which  he  enters  in  the  records  of  the  session.  He  makes  one  general 
caption  for  each  sessions  or  adjournment,  under,  and  with  reference  to 
which  he  enters  the  several  orders  which  are  there  made.  But  when 
it  is  necessary  to  draw  out  an  order  in  form,  as  if  one  is  to  be  removed 
by  certiorari,  or  given  in  evidence,  the  caption  is  prefixed  to  it ;  and 
this  is  what  b  spoken  of  in  the  text. 

(3)  Anon.,  1  Venti  39. 

(3)  Where  an  appeal  is  given  to  the  general  quarter  sessions  only, 
as  that  agdnst  rates  was  under  49  Eliz.  c.  2.  it  seems  fatal  to  an  order 
to  state  it  to  be  made  at  **  a  general  sessions^*'  instead  of  a  general 
quarter  sessions."  See  PurnaU's  case,  2  Salk.  476.  Poor  Sett.  140. 
Rex  V,  Turncock,  2  Salk.  474.  Rex  v.  Colliton,  Carth.  222.  And  Rex 
V.  Justices  of  London,  ante,  492.  (1). 

(4)  Rex  V,  St.  Michael's,  Ipswich,  2Str.  831.  Rex  v.  Harrowby, 
Burr.  8.C.  102.  Rex  v.  Heptonstall,  Burr.  S.C.  88.  In  all  which 
cases,  orders  were  qunshed  for  this  defect.  Rex  «•  Hinderdeave, 
19  Vin.  Abr.  356.  2  Bott,  723.  Rex  v.  Inhabitants  of  Middlesex, 
Andr.  101.    See  Rex  v,  Bartlett,  post,  S66.  (l). 

(5)  Order  made  by  a  sessions  mentioned  in  the  caption  to  be  **  held 
12th  January,  being  Monday  after  the  Epiphany,  and  continued  by  se- 
veral adjournments  to  this  day."  It  was  moved  to  quash  this  order,  be* 
cause  every  particular  adjournment  ought  to  have  been  set  out,  in  order 
to  shew  that  there  was  no  discontinuance ;  but  held  that.there  was  no 
necessity  for  setting  out  the  adjournments,  they  being  merely  discre- 
tionary. Rex  V,  Inhabitants  of  Middlesex,  Hil.  1 1  Geo. II.  Andr.  101. 
3  Hawk.  P.C.  89.  Book  II.  chap.  viii.  s.  14.  Caption  of  an  indictment 
of  sessions  was,  sessio  tent,  vicetsimo  et  vicetHmo  octavo  dieJulu,  &c.  Per 
Holt  C.  J.,  it  is  naught,  for  though  a  sessions  may  adjourn  from  one 
day  to  another,  and  so  sit  by  adjournment,  yet  it  must  not  appear  in  a 
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is  respited  from  one  sessions  to  the  next,  the  continiism 
by  a  proper  adjournment  should  be  entered  (1);  for  oAe- 
wise,  the  justices  appear  to  make  their  order  without  juris- 
diction* But  this  is  unnecessary,  where  the  justices  ir 
not  confined  to  determine  the  appeal  at  a  particular  ses- 
sions ;  such  is  the  case  of  an  appeal  against  overseers'  vi- 
counts,  under  48  Eliz.  c.  2.  (2)  The  caption  shooM  ^ 
forth,  likewise,  the  names  of  as  many  of  the  justices  'f'l^ 
q)pear  at  the  sessions  as  are  sufficient  to  shew  it  to  be 
regularly  held  in  point  of  numbers ;  and  one  which  as* 
tained  the  names  of  some  of  the  magistrates  present,  add- 
ing the  words,  "  and  others  of  their  fellows,"  has  beta 
held  sufficient.  (S)  But  it  is  usual  to  set  out  the  names  a 
«11  the  justices  who  attended  the  session  or  adjonmineQt.ii 
which  the  appeal  was  heard,  except  those  who  made  'k 
order.  (4) 

lamp  as  sitting  three  days  together,  but  distinctly.  lingfield  and  Bsc^ 
8  Salk.  605. 

(1)  Rex  V.  Hedingham,  Sible,  Burr.  S.C.  112.  Rex  e.  Yspoi. 
A  Term  Rep.  71.  See  also  Rex  v.  West  Torrington^  Burr.  &C  f*'. 
•and  ante,  505.  (l),  post,  605.  (4). 

(9)  Rex  V.  Bartlett,  1  Bott,  306.  Pl.  545.  This  was  an  order  of  «• 
Bions,  made  in  an  appeal  against  overseers*  accounts.  Being  reor?' 
into  B.R.,  the  following  oojections  were  taken  to  it  among  mbr^ 
Fir$t  Exception,  the  appeal  was  lodged  at  a  former  sessions;  end*^ 
does  not  appear  when  they  were  held,  it  might  be  an  ille^gal  dar,  m 
the  court  w31  not  intend  that  the  sessions  were  held  on  a  r^t  d( 
unless  that  appears.  Second  Exception,  it  does  not  appear  tlut  t- 
appeal  was  adjourned :  and  if  not,  the  justices  cannot  proceed  ir  e  <- 
every  new  sessions  being  in  natnre  of  a  new  court.  Lord  Hsnh>^^' 
C.J.,  all  the  exceptions  but  one  have  received  answers;  re.  ^ 
touching  the  jurisdiction  of  the  justices  of  the  sessions,  as  to  the  ca^ 
nuances ;  and  I  do  not  think  that  the  justices  are  bound  to  makefensc 
entries  of  them.  As  to  the  holding  of  the  former  sesaoos,  we  sft  b  ' 
to  presume  it  to  be  held  at  a  wrong  day :  and  it  is  well  enough  t>  ^'. 
that  it  was  done  at  the  last  general  quarter  sessions,  and  if  you  h«i  c 
objection,  you  might  have  removed  the  former  order;  it  is  fiif  t.'' 
case  of  exception  to  the  recitals  of  original  vrrits,  which  cxoskor  -. 
taken  advantage  of,  unless  the  original  is  returned  by  certuir^rL 

(5)  Rex  V,  Inhabitants  of  Middlesex,  Hil.  10  Geo.  H.    Andr.  I05. 

(4)  It  seems  as  if  it  had  been  held  in  one  case,  that  if  their  lor; 
are  set  out  in  it,  the  order  will  be  quashed.    Gase  of  Fozam  Tt^ 


or  JudgmetU  upon  the  Appeal.  56.7 

It  was  formerly  necessary,  in  a  yariety  of  cases,  to  state  Need  not.  state 
that  one,  at  least,  of  the  justices,  was  of  the   quorum;  ^ejo^^ 
but  since  the  26  Geo.  II.  c.  27.  it  is  not  so ;  and  indeed 
it  is  usual  on  making  out  commissions  now,  to  make  all 
the  justices,  but  one  or  two,  of  the  quorum.  (1)     But  if 
the  caption  describes  them  to  be  justices  of  the  peaces  it 
need  not  state  any  other  commission  by  virtue  of  which 
they  sit;  for  it  is  in  that  capacity  they  hold  their  sessions, 
for  the  examination   and  judging   of  matters  relating  to 
the  poor.  (2) 

An  order  must  likewise  appear  to  be  made  on  appeal.  Must  shew 
or  the  court  wUl  not  supply  such  defect  by  affidavit.  (S)  Jn^appJaT**^ 
But  one  beginning,  "  Upon  hearing  the  appeal  of  Bur- 
cott,"  was  held  well  enough,  for  it  must  be  intended  to 


2  Salk.  63 7k  According  to  the  report,  *'  a  justice  of  peace  was  sur- 
veyor of  the  highway,  and  a  matter  which  concerned  his  office  coming 
in  question  at  the  sessions,  he  joined  in  making  the  order,  and  his  name 
was  put  in  the  caption,  and  it  was  quashed."  But  in  Rex  v.  Sowton, 
which  was  an  order  of  sessions,  made  upon  an  appeal  from  an  order 
of  removal,  not  only  the  names  of  the  justices  who  signed  the  original 
order  appeared  in  the  caption  of  the  sessions,  but  the  case  for  the 
opinion  of  the  court  of  King's  Bench  was  signed  by  them  only.  No 
notice  was  taken  of  this  point,  but  the  order  of  sessions  was  quashed 
on  the  merits.  BurrS.C.  125.  Likewise  in  an  appeal  against  over- 
seers' accounts;  the  case  stated,  that  one  of  the  churchwardens,  being 
also  a  justice,  did  not  sit  to  hear  the  appeal  at  the  sessions,  but  it 
appeared  by  the  caption  that  he  was  present  at  them.  The  court  of 
B.R.  was  of  opinion,  that  if  he  had  acted  as  judge  in  the  cause,  it 
would  have  been  an  objection  fatal  to  the  order,  but  that  as  it  appeared 
by  the  case,  that  he  withdrew  and  did  not  sit  at  the  determination  of 
the  appeal,  it  cured  the  objection.  Rex  v.  Earl  of  Ashbumham,  ante, 
462. 
(!)  In  Surrey  all  but  one. 

(2)  Anon.,  19  Vin.  Abr.  553. 

(3)  Garrat  v,  Foote,  Comb.  153.  i  Bott,  362.  PI.  253.,  which  seems 
a  loose  note  upon  this  point  in  an  appeal  against  a  poor  rate.  Anon., 
2  Salk.  479.  S.P.  in  an  w^^eeX  against  an  order  of  removal,  S.C.  by  the 
name  of  Tudy  v.  Padstow,  5  Salk.  257.  Godalming  v,  St.  Michael's  in 
Winchester,  Burr.  S.C.  278.  n.  Road  v.  North-Bradley,  2  Str.  1168. 
1  Sess.  Cas.280.  S.C. 
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be  the'  appeal  of  the  parishioners.  (1)  And  where  an 
order  of  two  justices  was  quashed  at  sessions  tqxm  appeal^ 
without  saying  at  the  appeal-  of  the  party  grieved^  the  oonrt 
were  inclined  to  quash  the  order  for  this  fault,  until  they 
were  informed  that  the  precedents  were  most  of  than  so: 
and  for  that  reason^  and  that  only,  as  the  chief  justice  de- 
dared,  the  order  was  confirmed.  (2) 

Need  not  state       The  time  at  which  the  removal  was  made,  or  a  notice 
the  ume  of     .  ^^  ^^  original  order  given,  need  not  be  set  forth  in  line 

order  of  sessions.  (3) 

Should  diB-  But  it  should  refer  with  sufficient  distinctness  to  the 

the  ordS^w*^  ^^^^^  ^^  ^^^^  which  is  the  subject  matter  of  the  judg- 
rate,  &c.  ment.  (4) 

Form  of  the  The  substantial  or  adjudicating  part  of  the  judgment 

adjudication.     gi,Qui^j  \^  expressed  in  such  a  manner,  as  to  render  the 

order  conclusive  between  the  parties,  when  decided  npc« 
the  merits;  but  to  prevent  its  being  so,  when  given  upc»  a 
point  of  form.  (5) 


(1)  Rex  V,  Burcott,  Sett,  and  Rem.  35. 

(2)  Rex  V.  Almanbury^  l  Str.  9r;.  Fort,  901.  S.C.  Where  it  is  said 
that  the  precedents  were  four  to  one  agdnBt  this  form,  bat  raoct  of 
them  from  the  West  Riding  of  Yorkshire,  whence  the  case  came 
a^eed  with  it. 

(3)  See  Milbrooke  v.  St.  John's,  Southampton,  ante,  499.  (2).  Rex 
r.  Turley,  1  Sess.  Cas.  274.  Road  v,  North-Bradley,  ib.  280.  See  ako 
Rex  r.  Brimpton,  Hil.  45  Geo.  III.  ante,  210.  (2).  Browsers  case. 
Comb.  448.  Scmbl.  contra.  Per  Holt  C.  J.,  ^'  WheresoeTer  it  doth 
appear  that  there  might  be  an  intervening  session  by  law,  it  lieth  upon 
the  party  to  prove,  that  he  bad  not  notice  till  after  the  next  ficaaon. 
Nay,  it  should  appear  so  in  the  order  of  sessions."    lb. 

(4)  As  rates  cannot  be  removed  by  certiorari^  it  is  usual,  and  seems 
proper  to  set  forth  the  title  and  the  allowance  by  the  justices  in  the 
order.  See  Rex  v.  Wavel,  Dougl.  116.  ante.  Vol.  I.  68.  where  this  was 
tlone. 

(5)  Tiie  justices  cannot  be  compelled  io  set  forth  in  their  order^ 
whether  they  decide  upon  the  form  or  the  merits.  South  Cadbory  r. 
Braddon,  ante,  556,  (3).    As  to  when  the  court  of  King's  Bench  will 
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If  the  judgment  upon  an  appeal,  against  an  order  of  i.  Order  on 
removal,    be  for  the  appellant,  it  is,  1st,    to  allow  the  J^SovaST^** 
ippeal;    2d,  To  quash  the  order.     When,  for  the  re- 
ipondent,    1st,  To  dismiss  the  appeal;   2d,  To  confirm 
he  order.     The  court  may  likewise  confirm  an  order  in 
)art,  and  quash  it  as  to  the  remainder;  as  when  a  pauper 
ind  his  children  are  removed,  and  tlie  settlement  of  the 
)auper  appears  to  be  in  one  parish,  and  that  of  the  chil« 
Iren  in  another.    The  court  gives  costs  to  the  successful 
>arty ;  and  in  cases  where  the  order  is  quashed,  directs  an 
Jlowanoe  for  the  pauper's  maintenance,  from  the  time  of 
emoval  U>  that  of  the  judgment.     An  allowance  of  the  Allowing  ap- 
ppeal  is  no  quashing  of  the  order  of  two  justices,  althou}^  ^'^ih  ^h"  °^' 
osts  are  given.  (1)    li^  therefore,  the  sessions  intend,  in  ginal  order, 
uch  case,  to  decide  upon  the  question  of  settlement,  the 
riginal  order  should  be  quashed. 

Where  an  order  is  quashed  generally,  that  must  be  taken  Where  necct^ 
)  be  upon  the  merits.  (2)     It  may  sometimes  be  quashed  J^legrounds  of 
»r  a  defect  really  formal,  but  which  is  so  far  considered  as  adjucticatioD. 
ibstance,  that  it  cannot  be  amended  under  5  Geo.  II.  c.  19* 
s,  where  an  order  is  quashed  for  want  of  a  proper  ^adju* 
cation  of  the  pauperis  last  legal  settlement  (3);  or  upon 
)me  other  ground  not  directly  connected  with  the  question 

settlement;  as  if  the  respondents  are  unable  to  prove 
le  pauper  actually  chargeable.  (4)  In  such  cases  the 
ouuds  of  the  adjudication  should  appear  in  the  order,  to 
event  the  parties  being  concluded  by  the  judgment,  and 
able  them  to  try  the  merits  by  a  fresh  order  of  removal 
id  appeaL  (5) 


end   that  it  was  quashed  upon  the  merits,  and  when  for  want  of 

m,  sec  infra,  (S). 

;i)  Per  Lord  Hardwicke  C.J.,  Rex  v.Sarratt,  Burr.  S.C.  73.  2Bott» 

5.   PI.  754. 

'2)  Per  Lord  Kenyon  C.J.,  Rex  o.  St.  Andrew's,  Holbom,  6  Term 
p.  613.     But  it  seems  only  to  amount  to  a  presumption  which  may 
rebutted  by  evidence,  see  Rex  v.  Osgathorpe,  infra,  (4). 
5)  See  Rex  v.  Sl  Andrew's,  Holborn,  supra  (2). 

4)  Rex  r.  Osgathorpe,  Burr.  S.C.  261. 

5)  See  post,  580.    But  if  the  original  order  is  quashed,  and  appears 
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Order  to  dts-  When  an  appeal  is  dismissed  upon  the  merits,  die  on- 
niss  appeal.      gJnal  order  is  generally  confirmed,  becanae  the  respood- 

ents  to  succeed  must  have  established  all  the  materel 
fiu:ts  stated  in  the  order,  of  which  the  place  of  setdemat 
is  one. 

s.  Form  of  or-  If  an  appellant  succeeds  in  his  appeal  against  a  rsfc. 
den  oD  rates,  ^i^^  judgment  is  to  allow  the  appeal,  and  either  toq&a^ 
When  appeal  or  amend  the  rate,  as  the  case  requires.  If  amended,  it 
allowed.  amendments    should  be   specifically  stated  in  the  orie 

Such  as,  that  the  name  of  some  person  omitted  to  beim 
be  inserted ;  or  that  of  the  appellant,  if  imprq)erlT  is- 
serted  be  struck  out;  or  that  the  sum  at  which  any  pervt 
is  assessed  be  altered ;  and  the  order  should  go  on  to  ^^ 
rect,  that  this  alteration,  whatever  it  be,  be  made  \f(f^ 
with"  in  the  rate  by  the  officer  of  the  court. 

May  order  And  now  by  41  Geo. III.  c.23.  sects,  the  sessions,  vbe 

rate  not  to       ^  ^^^^  -^  quashed,  may  direct  by  their  order  that  the  S3tt 

assessed  on  particular  persons,  or  any  part  of  it,  siulln: 
be  paid,  which  is  necessary  in  some  cases,  in  order  to  5::^ 
the  commencement  or.  continuance  of  proceedings  to  as- 
force  payment. 

Sect.  8.  or  to  Also  by  sect.  8.  of  the  same  statute,  if  the  court  sk 
be  repaid.         order  the  names  of  any  persons  who  have  paid  the  ni; 

previous  to  the  hearing  of  the  appeal,  to  be  struck  oc: 
the  rate,  or  their  assessments  lowered,  their  order  ci^- 
further  direct,  that  such  sums  as  ought  not  to  have  bet: 
received  by  the  parish  officers  shall  be  repaid  by  than '» 
the  party. 

Where  dis-  If  the  court  are  of  opinion  that  the  appeal  is  ibs^ 

misted.  without  foundation,  their  judgment  is  to  dismiss  the  &f^ 


defective  on  the  face  of  it,  a  special  entry  seems  unnecessarf,  tith^ 
it  may  be  safe  to  make  it.  For  in  such  a  case  it  shall  be  iotendei  -'-^ 
it  was  reversed,  for  a  defect  in  form.  See  South  Cadboiy  p. 
2  Balk.  607.  and  post,  615.  (2). 
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and  confirm  the  rate.  l7Geo.IL  c.S8.  s.6.  enacts,  <*that 
i^  upon  appeal  from  the  whole  rate,  it  should  be  found 
necessary  to  quash  or  set  aside  the  same,  then,  and  in  every 
such  case,  the  said  justices  shall,  and  are  hereby  required 
to  order  and  direct  the  churchwardens  and  overseers  of 
the  poor  to  make  a  new  equal  rate  or  assessment**  But 
whether  this  clause  is  to  be  considered  only  as  directory, 
so  that  an  omission  of  the  direction  to  make  a  new  rate 
does  not  affect  the  order  at  all;  or  whether  it  vitiates  it  in 
iota,  or  leaves  it  valid  pro  tantOy  are  questions  which  have 
not  been  judicially  considered. 

The  judgment  should  be  direct  and  positive.  An  order  Ordera  cannot 
of  sessions  drawn  up  specially,  for  the  purpose  of  obtain-  ^^  conditional. 
ing  the  opinion  of  the  court,  concluded,  "  and  if  the 
court  should  be  of  opinion,  then,"  &c.  This  was  held 
naught ;  for  the  justices  ought  to  determine  one  way  or 
other,  and  not  to  make  a  special  conclusion  referring  to 
the  court;  but  it  was  referred  to  the  judge  of  assize.  (1) 
So  also  where  the  sessions,  upon  hearing  an  appeal  against 
an  order  of  removal,  were  equally  divided  in  opinion,  and 
stated  a  case  for  the  determination  of  the  court  of  king's 
bench,  but  neither  affirmed  nor  discharged  the  original 
order;  the  court  of  king's  bench  refused  to  give  judg- 
ment, and  sent  the  case  back  to  sessions,  that  they  might 
affirm  or  discharge  it  (2) 


Sect.  V. 

Of  tke  Costs  and  Maintenance  to  be  aimrded  by  the  Sessions 

in  Appeals. 

The8&9W.I1I.  C.30.  S.3.  for  the  more  effectually  8&9W.Iir. 
nreventinfi:    vexatious   removals    and    frivolous    appeals,  ^'  ^°'    9*^*'* 

I.   .    1.     •     x:  .  .u  •  1  ^  on  appeals 

enacts,  that  the  justices,  at  their  general  or  quarter  ses-  against  remo- 

vals, 

(1)  Anon.,  2  Salk.  486. 

(2)  Rex  ts  Kniveton,  Burr.  S.  C.  499»    See  post,  605.  (i). 
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siondy  '^  i^x>n  any  appeal  befiire  them,  there  to  be  y 
conoerniDg  the  settlement  of  any  poor  poson,  or  npooiaj 
proof  before  them,  there  to  be  made  of  notice  of  uy  sack 
appeal  to  have  been  given  by  the  proper  oflker  to  k 
churchwardens  or  overseers  of  the  poor  of  any  paiiskc 
place  (though  they  did  not  afterwards  proseeate  sodi  ^f- 
peal),  shall,  at  the  same  quarter  sessions,  award  U)  ^ 
party,  for  whom  and  in  whose  behalf  such  apped  sUix 
determined,  or  to  whom  such  notice  did  a|qie&r  to  Ibq 
been  given  as  aforesaid,  such  cosis  and  ckarges  in  i^  ^ 
as  by  the  said  justices  in  their  discretion  shall  be  tbo^ 
most  reasonable  and  just,  to  be  paid  by  the  churdiTV^* 
or  overseers  of  the  poor,  or  any  other  person  9^ 
whom  such  appeal  shall  be  determined,  or  by  the  pens: 
that  did  give  such  notice  as  aforesaid.'' 

CofU  usoilly  The  words  of  the  statute  seem  imperative  upon  ^ 
allowed.  magistrates^  to  allow  some  costs  where  an  appeal  is  be^- 

or  notice  of  appeal  has  been  given  against  an  onkr  ^ 

removal. 

Qiuereytfses-  The  following  case,  however,  is  reported:  "Ao^ 
sioDs  have  dU-  mug  ^a^  directed  to  the  justices  to  give  costs  to  the  p-? 
power  to  in  whose  favour  the  appeal  had  been  determined.''  ^ 

award  costa.     upon  the  return,   the  court  lield  it  reasonable  for  the  V 

have  the  power  of  judging,  whether  costs  should  k^' 
lowed  or  not,  and  quashed  the  writ  of  mandamus.  (1  ; 


(I )  Rex  V.  Justices  of  Nottingham,  5  Geo.  I.  S  Bote,  74S.  P^' ' 
The  subject  of  thu  appeal  does  uot  appear  bj  the  repoit  Bcit- 
was  prior  to  stat.  17  Geo.  II.  c.38.  which  first  gives  costs  is  ^ 
against  poor's  rates,  it  seems  to  have  been  an  appeal  against  as  <^ 
of  removal.  If  this  be  the  same  case  as  is  reported.  Rex  «.  Ju>t^' 
Nottingham,  5  Geo.  II.  Sess.  Cas.  422.,  it  is  there  stated  to  bit  > 
aa  appeal  against  an  order  of  removal,  and  that  the  justices  h^  ^^ 
30i«  for  costs  and  maintenance,  and  the  court  only  detenaioed,  t^* 
justices  had  a  discretionary  power  as  to  the  sum  to  be  aUowrd,tf.' 
that  they  had  power  to  refuse  costs  altogether.  It  is  to  be  o^' 
likewise,  that  the  words  of  sGeo.L  c.76.  which  enacts,  thtft^" 
tices  shall  award  the  sums  intended  for  the  pauper's  mtoDXeaast''  | 


to  be  awarded  by  the  Sessions  in  jfppeak.  67S 

It  is  usual,  howerer,  for  the  sessions  to  allow  some 
costs.  But,  as  they  have  a  discretionary  power  over  the 
amount,  it  is  customary  to  give  4tOs.  unless  the  case  has 
been  accompanied  with  circumstances  of  vexation  or 
fraud* 

It  was  held  by  a  judge  sitting  at  nisi  prius,  where  the  Qiuere,  if 
parish  officers,  against  whom  costs  were  awarded,  paid  ^^vmd 
them,  and  afterwards  the  order  of  removal  was  removed  ^^^^  ^^  ^^^ 
into  the  court  of  king^s  bench  by  certiorari^    and  quashed :  ^ 
that  they  could  not  recover  them  back  again  from  those  by 
whom  they  were  received,  upon  an  action  of  indeUtatos 
assumpsit.  (1) 

An  order  for  costs  need  not  set  forth  that  so  much  was  Form  of  an 
expended  or  laid  out  (2):  and  the  sessions  cannot  give  costs  o'^er  for  costs. 
on  the  mere  adjournment  of  an  appeal.  (3) 

17  Geo.  II.  c.  88.  s.  4.  enacts,  that  in  cases  of  appeals  1 7  Geo.  II. 
against  poor  s  rates,  the  justices  "  may  award  to  the  party,  ^^  'mvp- 
for  whom  such  appeal  shall  be  determined,  reasonable  costs,  nte.^^ 
the  same  manner  that  they  are  impowered  to  do  in  cases  of 


similar  to  those  of  8  &  9  W.III.  c.30.  respecting  costs;  and  it  has 
been  determined,  that  the  words  of  9  Geo.  I.  are  imperative  so  as  to 
make  it  necessary  for  the  sessions  to  award  the  costs  of  maintenance 
where  they  have  been  incurred,  and  the  appeal  is  allowed.  St  Maiy 
Nottingham  v.  Kirklington,  post,  575.  (2).    Ideo  qiuere, 

(1)  Mead  v.  Death  and  Pollard,  1  Lord  Raym.  74S.  Decided  by 
Tracy  Baron,  Chelmsford  Lent  assizes.  Qvusrey  tamen  the  reason  of 
this  decision.  The  reporter  adds,  ^  But  note  also,  that  the  costs  were 
paid  by  the  churchwardens  and  overseers,  and  this  action  was  brou^t 
by  the  churchwardens  alone."  And  by  the  opinion  of  Lord  EUenbo- 
rough  C.  J.,  **  It  is  a  consequence  of  law,  that  the  money  paid  upon  an 
order  which  is  afterwards  vacated  in  whole  or  in  part  diould  be  refunded 
by  those  who  have  received  it,  and  if  it  be  not  repaid,  an  actioa  for 
money  had  and  received  would  lie  to  recover  it  back  again."  Rex  «. 
Bradford,  Mich.  4S  Geo.  III.  9  East,  97. 

(8)  Tlus  was  an  order  for  costs  upon  9  Geo.  I.  c.  7.  Maiden  Bradley 
V.  WaUiagford,  Fol.  S47. 

(3)  Rex  V.  Stansfield,  Burr.  S.C.  205. 
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appeal  oonoeming  the  setdementof  poor  penons"  by  $^ 
8&9W.III.  cSO. 

Quaere,  if  The  word  **  may"  seems  to  give  the  coart  a  Ascrebce- 

seuiont  miqr     ^ry  power  to  award  or  refuse  costs  to  the  par^  for  whoa 

the  appeal  is  determined.  (1) 

Cannot  sward  But  it  has  been  decided,  that  the  quarter  sessions  lev 
cotu  unl^  no  authority  to  award  costs  under  this  act,  unless  sb  sf- 
againstTnite  P^  ^^  been  entered  and  determined ;  for  the  deteisa* 
ii  tried.  ation   of  the   appeal  is  a  conditicm   precedent   to  tka 

power  to  give  costs,  the  words  of  the  act  being,  ^  a? 
award  to  the  party  for  whom  such  appeal  shall  be  its- 
mined  reasonable  costs,"  &c. ;  and  the  subsequent  wccs^ 
<^  in  the  same  manner  as  they  are  impowered  to  do  s 
X  cases  of  appeals  concemmg  the  settlement  of  poor  ps- 
sons,"  &c.  only  relate  to  the  mode  in  which  those  oos& 
are  to  be  recovered  (2).  The  court,  therefore,  r&s^ 
a  motion  for  a  mandamus  to  the  justices  mmminf:^ 
them  to  hear  evidence,  for  the  purpose  of  giving  ccs 
against  one  who,  having  given  notice  of  appeal  i^&as: 
a  poor's  rate,  countermanded  it  the  night  before  tbr 
sessions.  (S) 

Where  the  court  of  quarter  sessions  give  costs  to  ^ 
party  appealing  against  a  rate,  it  should  ascertain  the  p^ 
cise  amount,  for  if  their  order  directs,  that  *'  the  co£^ 
the  appeal  shall  be  taxed  by  the  clerk  of  the  peace,'*  i^^ 
bad  as  to  that  particular.  (4) 


(1)  QtMrre  Uimen^  see  Rex  o.  Barlow,  9  Salk.  609. 
(8)  See  post,  577. 

(3)  Rex  V  Justices  of  Essex,  8  Term  Rep.  585. 

(4)  Rex  V.  Waiigrave,  Trin.  45  Geo.  III.  The  costs  in  dns  cas  ««i4 
in  fact,  taxed  by  the  deputy  derk  of  the  peace.  But  the  reasoa  d'M 
determination  seems  to  apply  not  less  to  the  piiadpai  dtaa  tc  iaj 
deputy.  For  which,  see  ante,  5 is.  (5).  Rex  c.  Townahead,  ss|| 
468.  (1);  and  the  same  point  admitted  likewise  in  Rex  e.  23«e4| 
Mich.  48  Geo.  III.  9  East,  95. 
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The  8&9  W.IIL  c.30.  extended  only  to  give  the  costs 
and  charges  in  the  law  upon  appeals  against  orders  of 
removal.  But  heavy  expences  might,  and  usually  were 
incurred  by  the  parish  to  which  the  removal  was  made^ 
in  maintaining  the  paupers,  until  the  appeal  was  deter- 
mined. 

To  remedy  this  grievance,  it  was  enacted  by  9Geo.I«  Maintenance 
c.  7.  s.9.  «  that  if  the  justices  of  the  peace  shall,  at  their  f^"'!^^'^' 
quarter  sessions,  upon  an  appeal  before  them  there  had 
concerning  the  settlement  of  any  poor  person  determine  in 
favour  of  the  appellant,  that  such  person  or  persons  was, 
or  were,  unduly  removed,  that  then  the  said  justices  shall 
at  the  same  quarter  sessions,  order  and  award  to  such  ap- 
pellant, so  much  money  as  shall  appear  to  the  said  justices 
to  have  been  reasonably  paid  by  the  parish,  or  other  place, 
on  whose  behalf  such  appeal  was  made,  for  or  towards  the 
relief  of  such  poor  person  or  persons,  between  the  time 
of  such  undue  removal,  and  the  determination  of  such 
appeal."  &c.  (1) 

The  9  Geo.  I.e.  7.  is  imperative  upon  the  quarter  ses-  Sessions  must 

sions  to  allow  the  costs  of  maintenance  to  the  appellant,  ^"'^^^  mBmr- 

*  "^  tenance,  and 

where  the  appeal  is  decided  for  him  (2) ;  and  the  justices  cannot  direct 

cannot  direct,  that  such  costs  shall  abide  the  event  of  an-  '^  ^^  *H^^  '^® 

,  ,  event  of  a 

other  appeal.  presumed  ap- 

peal. 

(l)  As  to  the  proceedings  to  obtain  costs,  when  an  order  of  removal 
has  been  suspended,  and  there  is  an  appeal  to  the  'sessions  under 
55  Geo. III.  c.  1.71.  S.2.,  see  that  act,  and  ante,  372.,  and  note  (l).  The 
9  Geo.  I.  c.  7.  s.  9.  empowers  the  justices  at  the  sessions  to  allow  to  the 
appellant  parish,  such  sums  as  have  been  expended  in  maintaining  the 
persons  mentioned  in  the  order,  ^  between  the  time  of  the  undue  re- 
moval, and  that  of  deciding  the  appeal."  It  seems,  therefore,  as  if  the 
sessions  could  not,  upon  allowing  the  appeal,  include,  by  virtue  of  this 
act,  a  sum  paid. to  the  removing  parish  for  maintenance  under  a  sus- 
pended order  by  virtue  of  35  Geo.  III.  c.lOl.  Sedquarc,  and  that 
such  costs  may  be  made  the  subject  of  an  appeal.    See  ante,  489. 

(8)  St.  Mary,  Nottingham,  v,  Kirklingtou,  2  Sess.  Cas.  67.  See  ante, 
489. 
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1.  Whereby 
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(if  tt€:Q/tf&^flai 


..  .AaoixkrQfsf»6ioQSs,dli6refave^dawtiiig''*t)uill2^^ 
of  maintenance  of  die  9aid  S..M.  8i|Mfr-.tlM''ti|qva:^itfe 
removal  to  the  said  parish  of  K.  shall  abide  the  erent  of 
\h^ c»us6^ ini^ase t^<s$^d  pomh of G. CX  tlaill tkUsf^ro- 
pf r,  by  gQother  order,  to  remove  the. iatd9«'*M^'.i49^ 
^id  parish  of  JL,  and  the  inhabitants  of  K.  appeaLitolthii 
court  firom  the  same,"  was  quashed,  as  to  tbia  pavt^  ia  ihk 
fourt^f  kii)g>  bench.  {!)    .  .  ' 


\  •■  ■« 


ij\.'  <:  " 


If  the  sessions  refuse  to  give  costs  where  the  statute  is 
imperative  upon  them  to  d^  so  (S)^.pri&  baiviQg« 
tionary  power  to  grant  or  denjr.  them>  they  refiiMe  tO' 
evidence  to  guide  diat  discretion (9X  )blMt  wemoifiiM.if 
application  to  the  court  of  hi^a.htoA  fer  a  mififna^ 
9ommandii]|g  jhem  to  ^Uaif  Qo$tBtii|  the^fitiHtK^^c^  andi^ 
hear  evidence  in  the  second.  And  it  is;ii^i(^iiiyi^tlift 
mandamus  should  not  be  present^  to  the  justices  at  Iffiffe 
but  to  those  who  were  present  at  the  sessions  wh^,4ie 
4)peal  was  beard.  (4)  .       *    ' 


>  As  to  the  means  of  recovering  costs  awarded  bysiiafr- 
der  of  sessions ;  8  &  9  W.  III.  c.  SO.  s.  9«  enacta,  ki'ttse 
of  appeab  ilgaiast  orders  of  removal,  ^  that  if  anV  per- 
son  ordered  to  pay  such  costs  shall  live  out  of  tha  Ofi^t's 
jurisdiction,  it  shall  and  may  be  lawful  for  any  justice  of 
the  peace  of  the  county,  &c.  wherein  such  person  inh^^itey 
upon  request,  and  a  true  copy  of  the  order  for  the  pay- 
ment  of  such  costs  produced  and  proved  by  some  credible 
witness  upon  oath,  by  his  warrant  under  hand  and  seal,  to 
cause  the  money,  mentioned  in  that  order,  to  be  levied  by 
distress  and  sale  of  the  person's  goods  that  is  ordered,  and 
ought  to  pay  the  same;  and  if  no  such  distress  can  be  had, 


(1)  Rex  «.  Great  Chart,  Burr.  S.C.  194. 

(S)  St.  Mary,  Nottiogham,  v.  KirklingtOD.'ante,  575.  (2). 

(5)  See  Rex  v.  Justices  of  Essex,  ante,  574.  (5). 

(4)  Rex  V.  Justices  of  Nottingham,  l  Sess.  Cas.  4S9.  where  a 
damus  is  said  to  have  been  quashed  for  this  exception,  after  a  recan 
had  been  made  to  it. 


•  • 


•  # 
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to  commit  such  person  to  the  common  gaol  of  that  county 
or  liberty,  there  to  remain  twenty  days." 

The  17  Gea  II.  c.  38*  refers  to  the  same  method  for 
tlie  recovery  of  costs  iq)on  appeals,  against  rates.  (1)  In 
both  instances,  the  legislature  has  confined  the  remedy 
by  distress  to  cases  where  the  person  ordered  to  pay  costs 
lives  out  of  that  court's  jurisdictbn  by  whom  the  order 
was  made.  (2) 

But  it  has  been  held,  that  an  indictment  will  lie  for  ^^^?f^[J^ 
disobedience  to  an  order  of  sessions,  whereby  costs  are  "*  *^*"^ 
directed  to  be  paid  by  the  defendant,  upon  dismission  of 
his  appeal  to  a  poor's  rate(S);   as  also   that  the  act, 
concerning  costs,  extends  to  the  limited  jurisdiction  of 
St.  Alban's.  (4) 


(l)  See  Rex  v.  Justices  of  Essex,  ante,  477.  (3).    But  Rex  v,  Bjrce^ 
1  Bott,  S9S.  PI.  569,  seems  contra. 
(S)  Rex  V.  Boys,  Say.  Rep.  los.  ibid.  145. 

(3)  Rex  V.  Boys,  Say.  Rep.  IDS.  Upon  a  motion  to  quash  the  iiw 
dictment,  S.P.  deteimined  upon  demurrer  to  the  same  indictment, 
R«x  9,  Boys,  Say.  Rep..  14S.  S.  C.  by  the  name  of  Rex  e.  Byce,  1  Bott, 
032.  PI.  368. 

(4)  Rex  V,  Byce,  ilnd. 
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J^9p0(d  agatnst^  dn  Order  cf 


EAsct  of  an 
order  uiMi|>- 
pealed. 


Qf  mi  order 
«onfUmetl. 


Effect  of  the 
rule  upon 
settlements. 


fl06S  S 


IT  has  been  already  shewn,  that  an  order  of  remoTaltia- 
appealed  from,  concludes  the  parish  upon  whicK  it  is  sii 
as  against  the  world,  unless  it  be  ex  facie  void.  (1) 

.  .    f       .      '.        •    ,.  ..*»,..•,  '  :* »     ~ 

Also,  if  the  sessions,  upon  appeal,  confirm  an^  order  ci 
removal  by  two  Justices,  it  is  final  iipon  tlie  par^'cbi^ 
as  to  all  parishes  whatsoever,  fiut  where  they  dkcifs 
an  order  of  two  justices,  it  only  binds  as  b^ween  &  csr- 
^tending  parishes.  (2) 

nrhe  eiFect  of  this  rule  is,  that  parishes  which  sure  drds* 
to  keep  paupers*  in  &e  two  first  cases,  cannot  reioaofe  ^ 
elsewhere,  ai^d  must  receive  thein  firom  any  bthac  pm 
unless  they  can  prove  a  subsequent  settlement. 


<i\\  inly  con-, 
cluto  oe- 
tSveen  the 
toittefi^ng 
p&Hshes. 


Ohiei*  quash*        But  an  order  quashed  on  an  appeal  is  onlj  caods^ 

between  the  contending  parishes.  The  respondent  pn^* 
therefore,  may  send  the  same  paupers  to  any  o&? 
parish  (3),  and  such  third  parish  may  send  tbemi  bad'- 
the  parish  to  which  the  first  order  of  removal  was  ma^ 
For,  jper  Lord  Hardwicke,  C  J.  —  An  order  of  revest  'i 
conclusive  only  on  the  pariahes  concerned,  and-  tioC'cii^' 
other  parishes :  this  is  reasonable ;  for  a  thini  paaish  aif 
be  able  to  give  better  evidence  than  had  been  grren  bj  ^ 


(1)  Ante,  143.  et  seq.  ib.  933. 

(^)  Per  Lord  Hardwicke  C.  J.,  Rex  v.  Sarratt,  Bur.  SLC 
^693.  PI.  754.    Mynton  Vi  Stony  Stntfoid,  2  Sdk.  A^. 
Rislip,  5  Salk.  524.  post»(3). 

(3)  Harrow  ».  Rislip,  2  Salk.  524.    2  Bott.  69^  PL  V«a. 
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former  parish ;  and  why  diould  one  parish  be  concluded 
by  the  insufficiency  of  the  evidence  given  by  the  other?  It 
may  be  collusive';  it  is  at  least  res  inter  alios  acta^  and 
should  only  bind  the  contending  parties.  (1) 

But  the  session's  dedsion  upon  an  order  of  removal,  even  Adjudication 
betw^e^  contending  parishes,  is  conclusive  only  where  it  ^^^^y^^ 
expressly  decides  the  fiict  of  the  pauper's  setdement    If  when  made 
the  order  is  quashed  for  want  of  form,  the  same  parish  j^P  ^^ 
may  r^nove  a  second  time  to  that  which  has  succeeded  hi 
the  appeal.  (2) 

Thus  where  two  justices  removed  a  pauper  from  S.  to  Instances: 
B. ;  B.  appealed  to  the  sessions,  and  the  i^peal  was  aUow-  ^^.^?^' 
ed,  becaiise  the  inhabitants  of  S.  did  not  produce  the  order,  nai  order  not 
and  SL  was  ordered  to  pay  costs.     It  was  held  that  two  quashed, 
justices  were  not  precluded,  by  the  allowance  of  this  ap- 
peal, from  again  removing  the  pauper  from  S.  to  B.     For 
the  sessions  only  allowed  the  appeal,  and  an  allowance  of 
the  appeal  is  no  quashing  the  order  of  the  two  justices^ 
^fhe  sessions  only  declare  that  the  appeal  was  proper,  but 
they  give  no  judgment  one  way  or  otiier  (S))  f .  e.  upon  the 
paupers  setdement 

So  also  where  the  pauper,  a  certificate  man,  was  removed  Order  quashed 

before  he  was  actually  chargeable ;  and  the  order  was  ap-  tifi^tTiMn^'^" 

pealed  from,  and  discharged  goierally  by  the  sessions.  He  was  removed 

was  removed  a  second  time;  and  the  sessions,  upon  a  Jyg^  vJJ^ 

second  appeal,  confirmed  the  second  order,  and  stated  quent  order 


(1)  CSrencester  v.  Coin,  StAldwin's,  Burr.  S.C.  17.  Mjnton  o, 
StciuGf  Stratford,  s  Salk.  527.  Swanscombe  v.  Shenfield,  ib.  492. 
Bfis  V.  Bentley,  Burr.  S.  C.  425.  Rex  v,  Bradenham,  Burr.  S«  d  S94. 
Beddingham  v.  Kingston  Bowsey,  Carth.  516.  2  Salk.  486.  That  an 
Qfller  ^plashed  is  concluuve  between  the  contending  parties.  Rex  « 
Lieigh,  Cald.  59.    And  see  ante,  252.  eC  seq. 

:  ^>^Res  v^BaAop*9  Walton,  Fol.  275.  Rex  v.  St.  Andrew's,  Hol- 
boii^  6  Term  Rep.  SIS.  Where  the  first  order  was  quashed  for  a 
defect  in  the  adjudication  of  the  pauper's  settlement. 

(5)  Rex  V.  Samt,  But*  S.C.  7?. 

p  p  2 
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renumng  hin,  Specially,  that  the  pauper  had  oome  intb  thepiriihaBfe' 
S^^toSr"  ^^^rtificate,  and  that  the  fonnerordor  was  hadbefcretk 
■ame  place  is  pauper  became  chargeable ;  but  that,  at  the  timeof  nakiv 
V^^^  the  second  order,  he  was  become  actoally  diaEgeabie. 

The  court  affirmed  these  hst  ordets  of  the  justices  aod  ^ 
sessions ;  for  the  two  sessions'  orders  are  wjr  txmisi 
with  each  other. '  The  former  se^ons  m^t  4iicbi|g^ik 
former  original  order,  because  the  paapers  were  not  actoh 
chargeable ;  and  the  latter  sesskms  might  confinD  thefaitf 
original  order,  because  tbc^  were  become  actuallj  defp* 
able.  Per  Lee  C.  J.  —  llie  court  are  not  at  libotj  b 
presume  rights  accruing  subsequently^  ui^kss  tbejdof* 
pear;  but  here  it  does  q>pear  the  ri^t  did  plsmlyaoi^ 
•  subsequently^  by  their  aptuaUyi|ecpmm|rdiargesbki.[l) 

* 

« 

Qrd«ff#nM«*4  .  Upon  the  trial  of  an  appeal  at  the  quarter  sessioQ^  ^ 
iSd^o^hC  rwpondcnt  parish  proved  relief  granted  to  the  fete  ^^ 
father's.  tibe  pauper  by  the  appellant  while  residing  .in  tkit* 

spondant  parish,  five  years  prior  to  the.  year  1815«  ^ 
appsUant,  40  rebut  the  presumption  of  the  fiuiief^t  ^ 
dement,  tendered  an  order  of  removal  made  io  1^^^^ 
quashing  an  order  of  justices  for  the  remofsl  of  ^ 
brother  of  the  pauper  to  the  appellant^pariah^.  .Aivlt^ 
tendered  parol  evidence  to  shew  that  the  ground  rf^ 
decision  of  the  court  of  sessions  was^.tbul^  the  i^fofi^ 
fotber  had  not  at  that  time  any  settlement  in  the,  ^ffcfe^ 
paipsb,  and  consequently  that  the  son  hi^  jao  di^^ 
settlement  there.  The  court  held,  that  even  suffo^ 
parol  evidence  tp  be  admissible  to  prove  the  grouad  cT^ 
decision,  still,  that  the  order  of  sessioifs  'was'biX  evifa^ 
that  the  pauper's  father  was  not  settled  in  the  s(fdl^ 
parish  in  1815,  because  the  father's  setdementwaasiitft^ 
that  arose  collaterally  on  the  irial  of  die  ffqpBL^(i} 


t 
I 


(1)  Rex  o.  Oigathorpe,  fiom  S.C.  S6t. • 
(8)  Rex  o.  Knaptoft,  S  B.  &  C.  S8&;  aod  aea  antt^ Vd4Lrchi^>>^ 
pb  14«.;  to  which  this*caie  more  pvoperilj  apfilMs.  - 

•  •  •  ^ . .    •      •.►!'.    1  *      •  •    •     •  f      V 
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CHAP.  XL. 


QfrMoiu^gr  Orders  in  the  Court  of  Kings  Beneh^  and  qumh- 

•  M^!or.o9^fkming  tkem  there. 
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Sect.  I. 

•  ••  • 

Cff  suing  forth  the  Certiorari. 


»' 


.  •     / » 


It"  seems  agreed  at  this]  day,  that  regularly  the  coutt  of  Certiorari m»y 
King^s  Bench,  having  a  general  superintendency  over  all  thc^urt  or 
oAef  courts  of  criminal  jurisdiction,  whether  they  be  of  an  Kiii^ 
anci^ht  6t  newly  created  jurisdiction,  may  award  a  certiorari^ 
as' welt  as  the  court  of  Chancery,  to  remove  the  proceed-  '  ^ 

iogs  before  any  such  court,  unless  the  statute  or  charter 
wliicif  creates  them  expressly  give  them  an  absolute  judica- 
ture* ^etppt  from  such  superintendency;  (1) ' 

^Original  orders,  therefore,  made  by  one  or  by  more  jus-  To  remove 
tices,'and  those  made  by  a  court  of  sessions,  either  upon  Udot  ai^mL 
ecp^^  or  by  original  jurisdiction,  may  be  removed  by  writ 
df  certiorari  into  the  court  of  Ring's  Bench,  unless  the 
jdf  lection  is  taken  away  by  express  and  positive  words,  (fi) 


I 


({.}.ii(Hawk.  P.C.  144.  booL  ii  c.S7.  See  Rex  v.  Morely,  8  Burr« 
ip4.  Rex  V.  Gatoii»  2  Term  Rep.  89.  Rex  v.  Sparrow,  ib.  196.  n. 
Rex  V.  j.'jukesy  8  Term  Rep.  542.;  and  see  Gates  qui  tarn  v.  Knight, 

3'T^'tl^l.  442. 

(2)  Aft  Idippeolft  againit  rates  arid  ov^eneers'  aocdimtt»  49  ESii.  c^  t; 
provides^  that  the  order  of  the  justices  m  sessions  shall  *  conclude  and 
bind' all  the  parties;**  and  17 Geo. II.  c.38.  s.4.  directs,  that*'  they 
(f .  e.  the  jostiees)  shall  hear  and  finally  detenniae  the  tanle."  9  Qt9\  I. 
c  '7^a.  8^  aaesf  the  tame  woeds^  m.  that  the  Justicea  shall  "  finallf  det^- 
mine"  appeals  against-vHon  o^  ramoral.'  But  die  snpednteading 
jurisdiction,  by  the  court  of  King's  Bench,  is  not  taken  away  b  any  of 
these  cases,  see  pott,  588. 

P  P  S 


582 


How  appfied 
for. 


nonce* 


It  b  in  the  discreUon  of  the  oonrt  in  term-tine,  ortfi 
single  judge  in  vacadon,  to  grantor  refuse  a  ceriim^rL  (1} 
During  tenn-time,  it  is  granted  by  the  court,  upon  motka 
of  counsel.  (2)  But  in  vacatifMi»  Bjlai  far  a  tePlimmwK 
be  allowed  at  chambers  by  any  of  die  judges  of  diecoBt 
of  King's  Bench.  (S) 

Previous  to  moving  die  court,  or  app^rn^  to  a  jdjBfc 
the  party  who  sues  it  forth  must  give  six  dayiT  ntt 
thereof  in  wridng,to  thejusticeor  justices,  or  two  of  ds 
(if  so  many  diere  be),  before  whom  sudi  proceedings  te 
been,  to  the  end  that  such  jusdees,  or  the  peatia 
concerned,  may  shew  cause,  if  they  thinlc  fit,  agaiztf 
the  certiorari.  (4f) 


Muft  be  pre- 
vious to  mo- 
tion for  the 
writ. 


Notice  on 
whom. 


This  nodce  is  necessary  to  remove  an  order  of 
although  made  subject  to  a  case  tar  the  opinion  of  ^ 
court  of  King^s  Bench.  (5) 

It  must  be  served  six  days  prior  to  the  applioMiofilDik 
court  of  Kinjfs  Bendi  for  the  writ  oS certiorari :  forif  (k 
court  should  grant  a  rule  to  shew  causes  dx  days^aMiDes 
that  rule  will  not  be  suffident  (6)  A  similar  asttft  fi 
necessary  to  be  served,  previous  to  an  original  qpptiaas 
to  a  judge  at  chambers  for  his,;Si^«  (7) 

Where  procee^ngs  are  to  be  removed  from  the  seM 
thb  ncdce  is  usually  served   upon  two  of  the  jbs&9»- 


(1)  Anon.,  7  Mod.  lie.  Arthur  v.  CommiMioneri 
ihirei  8  Mod.  191.    Rex  v.  Eaton,  s  Term  R^.  89.; 
Justicef  of  Glamorganshire^  5  Term  Rep.  279. 

(s)  Rex  V.  Steers,  l  Baniard.  KLB.  96. 

(3)  Rex  o.  Newton,  Burr.  S.C.  157.  This  is  often 
10  bring  the  party  within  tiie  six  calendlar  months 
oat  the  writ  by  l3Geo.II*  c.  18* 

(4)  l5Geo.II.  C.18. 

(5)  Rex  «.  Justices  of  Sassex,  l  M.  &  S.  631. 

(6)  Rex  V.  Jnstioes  of  Okmorgansfaixe,  5  Thtbi  Rep. 
754.  PL  859.    Rex  o.  NichoUs,  ibi  n.(^ 

(7)  See  Rex  9,  Newton^  ante  (3).  .  •  ' 


279.    Sfi>^ 


|v)wsfMVMf||^fif«9drJ9^4l)Q'C9ptiw  ^f.tbe.session^  a^  baying 

^  r  JA^biarc^.  ^tf^  orckr  remains,  with  the  justices  who  made  k^  Oa  t^usticey 
liiffy  juH^t  be  fiiwed  with  notice  in  like  xoaaner.  (1)     {    .    ordcu^      ^^'  ^ 

But  when  the  original  order  has  been  returned  to  the  9"  ^®  "^ 
quarter  ;seflBi0H$  (%)f  or  reaioved  thither  upon  appeal,  it  is 
sftfBoieitt  W-  s^ye  natioi^  upon  tbe  ju^iaes  at  sessions^  Sax  '   -' 

UmiI  1riU  warfani  n^fiait&x  a  cenimtni  aata  the  order  joi 
se8»i<|aai:  igidif -t^  writ  oommands,  them  to  return  that: 
^it}er»vth€grabouU  return  the  origin|4 order,. upon  the.apr 
pealjfem  whicbb  the:  order  of  sessions  was  made  (S),  and  its 
efiect  is  to  remove  all  proceedings  relating  to  the  subj^ 
previous  to  the  return,  although  some  of  them  may  have 
orig^aate^  aftec  the.teste.  (4) 

The  IS  Geo.IL  c.  18.  s.  5*  ^rtber  eaactS)   'f^  TM  no  By  i3Geo.lL 
certiorari  shall  be  granted  to  remove  any  conviction,  judgf-  ^ug^'b^'gued 
mea^  4i^»  9r  otb^.proceedingf,  before  aay  Justice  of  the  for  vUbii\sV!^ 
pQa0e^  or  ,tbe  general.^or  ^uaster  .se^sionii  imless  i(,be,^  ™^"^  ^^ 
pUod  far  in  six  calendar  momtbaasfter  such  proceedinga JI;m4     ^  ^ '  '  j  ^^ 

'        .  '  *     '       •  ■  • 

And  it  must  be  appliied .for  witlun  six  months  after' the  Although  sub- 
order is  made,  even  where  it  is  made  subject  to  the  opinion  ^^  ^  *  ^"*®' 
of  tbe  court  of  King's  Bench,  on  a  case  to  is  sftated ;  foi^  ^' 

k  is  beneficial  to  put  a  strict  interpretation  upon  the  '"''' 

clause.  (5) 

IF  the  riilfe  for  a  certiorari  be  moved  for  during  term,  or  When  in  time, 
the  judge  applied  to  for  his^/Kz/  in  tbe  vacation,  on  the  last 

(1  >  i^a^e^piiiiMi  of  Chappie  J^  ihid. 

(s)  Per  Holt  C.  J^  Anon.,  l  Salk.  40S.  ante,  iss. 

(5)  Rex  o.  Newton^  ante,  583.  (9). 

(4)  Rex  V.  Battams  and  odieh,  l  East,  S98.,  where  it'  was  held,  that 
an  indictment  fbaiid  at  Uie  quarter  sessions  between  the  teste  and  re- 
turn of  the  certiorari,  ought  to  have  hotn  removed  under  it. 

(5)  Rex  V.  Justices  of  Sussex,  l  M«  &  6. 6ai»  '  .    •  - 

P  P  4 


« 

nipde  Mppnappeal)  69001  an  origliiid  omfer.  tfliwftjiiilinrtqitifc 
swi^  tlmi  aar  Bn>UcitaiMi9  wjthiti.  wx-taoighg'  fftcrf  laAky 
the  order  of  8e8sioii%  ^ptitfet  the  party' tcrftiPom'thNLaogpr*. 
nal  order  along  with  it»  although  the  latter  was  made  befine 
''that  timer  (2)       


«.')''■ 


.'I 


'J 


When  not.        jAi§4H  if  a  certimmti  haa  baanappKoi  fur  wtiint^  bttk 

afterwards  quashed  for  a  delkctia4itt  nmrUft^Atim  iM 
seem  to  warrant  the  party  to  apply  &r  a  new  writ  afior  the 
v    '         syii]UMitfaBaiisapiiai;(8)     -  -•-.-;.  jei.'\.>S. 

3Ge^»U.  5Geo.ILe.lAr  Miaefa^  thM no  certwrdri  ^^^^^'11^ 

lowed,  unless  the  party  prosecuting  it  (4^,  lieBtftefliteMBdw^ 
ance  thereof  ent»  into  a  recognizance,   with  sufficient 
sufittias,  befbM  a  justiOB  of  the  comity,  of  pUc&'orlid^ 
tlbs  justices  at  sessions^  where  such  jtidgm'^t  or'  8fSst^ 
shall  haTebeen  ^ven  orinade,  or  bdbre  a  jttstfbe^^flTtS^' 
Hingis  Beach»  10  M^wtth  eondltidn  io  pnteecuft'  ^  tiSf^ 
athis  own  costs  an^'ohai^gesi  with  effect,  wiOieiift'itntf 
d^y»  and  to  pay  the  party  in  whose  frvour  the  '}u^^tkfitt^ 
or  order  waa  inade^  witfaiaa  asontfi  after  the  sameHaUHiS 
confiimed,  faia  fidl  oost%  to  be  taxed  accbnfiik^^  fBcl 
caocse  of  the  oouit  whefii  such  order  rfbaR  b&    ^AxxS^  \b^ 
shall  not  enter  into  sack-  itcogniaiuice,  or  shaO  liot  p^fAiM ' 
the  OQndit)ioii%  the  justices' may  proceed  to  midfe'Sfill' 


//'♦•to    ^ 


'M 


(1)  Rex  V.Newton,  ante,  582.(3),  '  .   .T«<'r" 

(S)  Ibid.    The  case  does  not  state  this  ezpresalj.    B<|t  as  tb^^lfof^^ 
cation  to  remove  both  orden  was  made  on  the  same  day,  wniq^'h 
mentioned  to  be  the  latt  day  of  the  six  months  after  n]a]dng''t&6^Mi& 
of  sesnons  upon  appeal,  the  original  onler  aniit  hafe'betatatfdi^btfk^ 
than  dx  months.    See  also  Rex  9.  Wamiaster,  8tr..470«>  f^flinit'iji 
a  cerikran  to  remove,  an  order  of  the  jivtices,  fivr  thfr^[;eis^yalgf.% 
pauper,  quser^  whether  the  nx  mpnths  are  to  be  eomste^  frte^J^ 
di^  of  making  the  <mler,  or  from  that  of  executing  it,  by  mkti't&e 
time  for  appealing  is  regulated ;  see  ante,  499.    -       -    -     .*'^!r'*.> -•{ 

(9)  Utyidetub    H^  t^.  Neivt«9«  antflb  i^^  (s) u- ^     uhju-iju   ly 

(4)  See  Rex  v,  Boughej,  4  Term  Rep.  481. 


Of^ma^fitm  the  Cer^bwrK!  ^iS 

fiuifaBr videiv^ Ar  the  benefit  of  the  paety  fok*  wHbii^tlie^ 
judgnMBt  flhuli  be  given,  in  vadi  manner  as  if  no  eaiHorarr 
hmH)9m  gMBted;  the  said  recognizance  to  be  certified 
iiiiD  the  KiHg^a  Benob^  and  there  filed  with  the  eerHoriri^ 
andordetf  or  judgment  removed  thereby. 


•1 


Acoordmg  to  the  words  of  the  statate*  it  seema  unn»»  Whenentered 
cessary  to  enter  into  this  recognizance,  previous  to  applying 
tost  thtf  i)9riimrmru    Itis.sBflkiantif  it  be  eoMted  into  at 
aig^rtiiDe  before  it  is  fdkwed. 


•■».->•'      .  .1         -  1. 


Sometimes  it  may  be  expedient,  UM  *{Wt|r  dwoldrft*  P^urty  ^^^^ 
move  orders,  and  enter  into  a  recognizance^  although  he  J^  ^^^  ' 
omdit  QottK> pflor  coststif  the  ooint  sboidd  ultiniately  decide  into  recbg* 
th^ case. against hinu   .  ,     .     '    thot^lihe      : 

^  ought  not  to 

Tbnsi  Jn  an  appeal  fixnn  an  oider»  <«n0vN[  ^^^  c^    ^  ^"^ 

parish,  of  A.  from  the  hamlet  of  Cv  4e  aessiona  qoedbeiJ 

tha  odginal  order,  and.  slated  a  ease..  Tfaejderkof  the. 

peaqe  iiad  in  bis  minule4)ook  and  book  of  orders^  entered" 

thut^tbe  order  had  been  eonfirmed^  anbfeolto  a  eafe*    T&^ 

pimsh  of  K.  were  obliged  to  remove  die  orders,  to  prevent-^ 

tlietf  being  concluded  by  this  false  entry  of  the  offiosrs. 

The  recognizance  was  accosdingly  entered  mtb  by  them,' 

a^  Ihe  certiorari  moved  tor  by  the  name  of  the  King  n. 

t^  Inhabitants  of  A.    llie  ckxk  of  the  peace  made  ^A» 

T^f^  ^a^cprding.  to  the  truth  qf  the  iSsust,.  stating  that  the 

order  of  two  justices  bad  been  quashed  by  the  aessions*. 

To  prevent  the  ezpenoes  of  the  recognizance,  and  the 

burthen  of  costs  fiilling  upon  A.  in  the  event  of  their  hot 

succlieding,  a  rule  was  obtained  to  shew  cause,  "  Why  tbe 

certiorari^  lately  returned  into  the  court  with. the  onlen^ 

stMNild  not  be  considered  to  have  issued  at  the  eoqpence  of 

the  hamlet  of  C,  and  abo  why  they  shodid  not  enter  into 

a  recognizance  to  pay  to  the  itihabitants  of  the  parish  of 

A.  their  full  costs  and  charges,  to  be  taxed  according  to 

the  course  of  the  court,  if  the  order  made  by  the  "qnar* 

ter  sesidcms  against  the  said  hamlet  of  C*  shall  be  con- 


finned?*    This  vnk  nu  madc/BbaflUte  ■iiiiiiit-<nipow 
poBilioiu  (1) 


»    .;■•.'•■"     i'     .•:'■   r 


'».?•.• 


Of  the  affi.  When  these  reqniiiilBi  bam  been  cflnpIM  im^  iHrc 

^^'^*  apfdiottion  must  be  nude  upon  an  idBGidavlbutf>  tibe  perfan^ 

suing  forth  the  writ,  and  aIao>  cf  others,  ivheK  it  k  nete^ 
saiy,  that  they  should  jominnikfaig^ani.^. 

lu  form.  It  must  state^  first,  that  six  days*  notice  has  ben  gitWfti' 

2d,  Tke  date  (8)  and  substance  of  the  ptDdtedings  to  be 
removed,  and  befiare  whom  they  weie  had,  indudhig  the 
BMitkm'  of  a  «iasa  ^nrhen:  giiaiiied;  3d,  tf^iuqrx<hsg'fima 
are  necessisiy  to  shew  ismgBlaiJtjr -in  the  .praaeediBgii^f 
die  }ostioe0'or  sesfioos,  and  to  nduce-die  coiurr  ia  '^^tkoi 
the  writ,  they  should  be  inserted.  (4)  «   t        ..  .  . 

Of  granting  Application  being  thus  made  for  a  certiorari  upMnkidi 

the  certiorari.   ^  affidavit,  it  is  usually  granted,  in  the  first  instance,  by 

the  touit:  or  judges  tf  a  case. has  been.'  tcserved^itt  the 
mssianw^for the  opinion  of  the  eoort  of  King^sBaicis^'iof 
if  any  pa^mbie  irregularity  appeacB  to  have  tafcenphwtgK 

■^  ;*■»•'*  i 

'  U)  °-  '"  '-'--'^-i-r  ^  V-^r-  "Tinrf^ti  rrif  But  i  Infciislwlii 

ojf  Chariton,  CalA  416.  .  .        _, 

(S)  The  affidavits  for  the  certiorari  are  entitled,  **  in  thg  Ipng'f 
Sencli,**  without  giving  any  name  to  the  cause.  In  all  sesncms*  cases^ 
the  King  is  the  prosecutor,  and  Che  parties  agunst  whom  the  Ittst^iHih' 
in  the  csute  Is  BMde,  are  the  defendants.  Thus,  if  two  josdces  remove 
afauiierfroiaStroiidetoUdocgr,  sadtbe  wsiifliis'on  afperf  oMfinn 

the  Older,  the  tide  of  the  case  is,  **  The  Kii^  sgsinit  the  lofadbitaolM^ 
Lidney  .'*  If  they  quash  the  original  order,  it  b  **  The  Kiqg  ^gamt  the 
Inhabitants  of  Stroude.'*  See  the  advertosement  prefixed  to  Kirr.^C. 
Also  if  an  appeal  is  against  a'rate,  and  the  sesdons  66nfinnit^  die^fide 
is, «  Tte  IBiig  sgsinsl  d^^**  (thto  sppiUaat>  If  they  qoarfi  tiie  Hte 
«  The  King  against  the  lahabitenti  of  SLNidudas,  CBouoeiler;"  .e^ 
place  for  which  the  rate  is  made.)  See  Cald.  262.  and  ib.  267.  Omcs 
thus  entitled. 

(3)  See  Rex  v.  Newton,  Burr.  S.C.  161. 

(4)  See  Rex  v.  Justices  of  Glamorganshire,  5  Term  Rep.  279.    llBa<& 
Eaton,  2  Term  Rep.  89.  .  '  M 


tlie<pgocorfhigB> '  ^OAJammdi^  .thft^OTuei  oo^  grants  anile  Of  serving  the 
to  shew  cans^  in  which  case  a  copy  of  the  rule  mast,  be  '^^^' 
duly  served  upon  the  magistrates,  who  have  been  terved 
with  mx  Ascj%*  notioe  pievioos  to  die  original  application ; 
aid  i£  the  ooort  nb  diniet,  upcmi  the  parties  iatmesked 
in  the  anlen  made*  The  jiatices  or  parties  interested 
may  shew  cause  againallte  rule  on  theidqr  giveathem.; 
and  if  they  do»  the  court   decide  whether   it  ought  to 

•0)  '  -■•^•» 


M    11    U  I 


If  notone  appears  to.  oppose. ihd  jrak^H  la  made  abscK  Of  making  it 
llite^pqadSdatltthatitianbBeK.aervedapQOrthefpBopflr  "^^^ 
partly*.  Thb.senrioeiiittstbeieilherlDycUiveRq^acQpy' 
to  Ae party. ia^pditKm^  or byJeaaiDgooawitkaft-iamate sit 
his  place. of  «bbde»  ao^  ^  ^  saaie.iime»  shewiiV'  the 
panson  served,  the  original  rule  issued  by  the  proper  officer 
of  tbeeeart 

•         » 

TherO  aee  certain  grounds  vspan.  iriiick  thexoort  alwayfl  Grounds  for 
TeAise  the  nil%  and  which,  among  others^  may  be  Aeim  ^^"^ 
for  ^anse  why  it  should  not  isaue. 

These  are,  1st,  If  the  previous  cbcnmstanoes .  abeady  ist,  Six 
stated  to  be  necessary  have  not  been  complied  with  :  or  if  2^!!^  ^. 
six  months  have  elapsed  between  the  date  of  the  pi\>- 
ceedings  sought  to  be  removed,  and  that  of  moving  fcr 
the  writ  (2) 

Sd,  By  a  gsnttal  rule  ef  coorl^  no  eerikirari'  shall  be  2d,Ap|^iiot 
granted  to  removie  an  order  of  justices,  from  whidi  the  ^®^®™"'*^ 
law.has  g^ven  an  af^^  to  the  sessions,  befbre  the  matSter 
is  determined  on  the  appeal,  because  it  hinders  the  privir 
lege  of  appealing ;  spd  if  any  order  be  removed  befim 

appeal,  it  shall  be  «ent  ddwn  again.  (S) 

• » 

(1)  As  to  the  form  of  procsediag  upon  a  rale  to  shew  oaobe,  lee 
anto^  514. 
(9)  13  Geo.  11.  c.  18.  ante,  583,  .     .     .. 

(s)  R^gub  Generalas^  8alk.  147.    But  it  is  said  that  advantage  muiit 


C^mmgJbM  itb«C«iiMiVM 


fixcoption  to 
this  nile. 


wavek.' 


fir.  n  / 


,  <•*#  ' 


Pencfingan 
ilppeal. 


ailimiiri  tape  for  appatfng;  as,.ctliiinri8e,4lia«der'iie«er 
oould  be  removecL  (1) 


.1  ^.T'.  J* 


ft  perly  has  the  eadulHite  t^t  ilfvqspMliag^^lie 
the  privilege^  and  reewre  die 
be  oottit  of  King's  Beach. 


•7t  ^' 


^<  For  where  emi^tdet  of  jasdcests  made,  Md^tbeil#is 
bat  one  party  who  hadi  a  right  to  appeal  (as  ia  ea^te  of 
oldsra  of  appoinlBMuii  aad'Of -eivdeM  tma%ftip^^m'xm»^' 
seefs  absence^  or  negligenoe  in  the  e«eeati#fr ^  -MrjMoe^X 
and  he  waves  his  privilq^e  of  resorting  to  the  sessions,  and 
deets  lo  CQmeHo>  Ais>oDtti%  tL  af^wtmtlk^  fiw^ettiwi^ 
the  order,  there  being  no  reason  against  the  pfcf(g^^eii^» 
relieved;  for  the  authority  of  this  court  is  never  taken  away 
by  anacDbf  paritaraent,  without  spedift  WMds^tbdbeill^CNr 
that  fMirpose.  Bat  where  there  aao'  twn  pa»ti«i'|llivili|^ 
right  to  appeal,  and  the  time  of  appealing,  b&og  fiMldt^l^ 
the  law,  as  in  the  case  of  settlements,  where  the  time  is 
United  t^  the  fiMt  aessfon,  it  is  not  MMMMc^tHMgrfilAa 
ceriwmri  till  the  time  is  elapsed;  and  so  is  the  ^Mft'^' 
Salk.il47.  lo  be  andarstood.  (S) 


),'  -  ji  -i.i*-* 


It  seems  further,  that  if  certiorari  issues  p^ding  an 
peal,  and  before  the  sessions  have  determined  the  ca^ 
V^y  be  quashed.  (3} 


% 


»1*"!*J,» 


■"tj'j  *  *>•!»  Mil 


Bui  if  a  defendant  appeals  to  die  sessiens*  agirifiA  'ih 
order  of  maintenance,  and  his  appeal  Is  dismissed,^  ^liMBik^ 
it  should  have  been  made  to  the  preoedfaig  sessiqai^^^f 


■•h" 


■I  M»  JteiUJl 


basiksa  offdiis  Hd%  nptoo  tlie  mooon  tl>  fiie  taetMNlnv  a^'ansa  » Jb 
too  kte.    PsrHiritCJ.    Rea  «.  SMUngten,  i  Mk.  i47;«>7BilMt'' 
LwdHftcKHckeCJ^  "Whcwapq>pe«llie<,tteeftf6raHgiaitfcef4BSy< 
be  lakea  offihe  ile.^    Ret  v.  Hhutnaa,  And.  S4S.  ^  -  ^""^nai  o; 

(4'>RMo^Borotig|I^WsHrk^*^ScK»»l.  tSb«t,M^^^         Ittk^^ 
Harman,  ante,  587.  (sy  tl«i  *.  Hiwlditdr;^  BM^  ?^JS5»''^     *«»»■ 

(s)  Rex  f>.  HaraHiD,AlNl.  ^43.    Rek  f^.  HOul^^  a^adt  (4)r'»><  ^^i 

(3)  Rex  «•  Spairow,  s  Tom  Rep.  196.  n.  («.) 


.2 


Qriginul  otdae^mnj  he  vtnorod  h^fceriimmi^miithecaatt 
wUl'giveijiHigilieQi'lipiMiit,  aod  aba  uponltnil  ttadkial 

sessions.  (1) 

'.t.6^i1[%^r(^Rrt  will  mt  ep»nt  a  €eriiorm%  to  pcsi^ve  S(i,  Wkfi^iito 
pgofyyiigg^,  ¥jh€ffl  it  m^ye^a  yl^r  tbut  the  jiislioc^  wjqi)!  ^^*^^^^^' 
warranted  in  doing  wb0t  tbdy  did.  (;?) 

itiv  The  poor's  rate  cannot  be  KikMije^  by  <»r<iar^       4Ui,Noti». 
it,,wpi4cl  prevent,  the  collection  of  therat«^  and  the  poet  ^^J^P^''* 

^h^.j^perbr  0Qi«rt.  (3) 


'^  a  ff 


t     t 


M^iitit  lies,  to  feinove  all  orders  made  by  the  magistrates 
oow^roif g  iif  (4»)  >      • 

V       *   t  ■■*..«♦  I  •        ,  •  ' 

.  5tb»  It  is  settled}  that  ^cmrtiarari  does  BOt  lie  to.  re-  ^th^Norany 
move  any  >Qth«r<  propeiid'ngs  of  megistralesy  tbw  jndiml  ^"^^^ 

a^U^(^)  .  .  .       .' 

s  Abhoqgh.  a  certiorari  has  been  allowed  to  iasue,  miA  a'  Court  wOl 
rB(u]i;i\,.bas  been  made  and  filed,  yet  die  court  will  supery  t^S^SonvL 
sede  it  where  it  appears  to  hsTe  issued  unproTident^ .  mdt 


(1)  Rex  V.  Stanley,  Cald.  178. 

(s)  Per  Lord  Kenyon  C.  J.,  Rex  «.  Justices  of  Glamorganshire;  sed 
quaerey  if  it  is  not  otherwise  where  the  justices  at  sessions  state  a  ease 
ibr  the  court's  opimon. 

(a)  R^.  9.St. Maiy  the  Virgin,  Mariboroi«b«  s  Sir.  9as.  Rcac  v. 
Uttoxeter,  ib.  8  Bott,  S99.  PL  S84.  Cunn.  88.  more  full.  Per  JUh< 
hurvt  J.  Rex  v.  King,  2  Term  Rep.  855.  Also  an  original  rate  having 
been  made  at  sessions  prioir  to  17  Geo.  II.  c.  38.  the  court  refused  to 
renoTe  v  oyxemoran.    itex  v.  justices  oi  CwrewsDnfyf  8  ocr*  975. 

(4)  Acx  e.  WaveU^  Doug.  I  IS.  and  sereial  cases^  post.    Appeal  fi«»i 
»<l«m's  rate;  and  the  sessions  ordered  the  chur^wardens  to  produoe' 
the  books  at  an  aiQoumed  day,  before  which  a  certkmiri  was-hreug^. 
to  remove  that  order ;  and  held  to  lie,  thoii^  the  appeal  is  depends^; 
eUe  ithe  order  must  be  obeyed  before  the  vsJidi^  of  it  caa  be^dew- 
nined.    Case  of  theBoroi^  of  Warwicke^  8  Str«  991. 

(5)  Rei  9,  Ladiardi  Say.  a.    Re^L  v.  Upyd,  Caht.  3Sa»  • 


\t 


^» 


SM 


Of  ihi  F0rm  of  {KeWHi^ 


taken  off'tW  «eCl),  toiif  grant 
a- writ  iX  procedendo.  (2) 

WhyjMuty  But  a  party  cannot,  after  the  return  m  nade,  anA  the 
fKMDob^  '  proceedings remo?ed, object td the  iumfaig t^f the lueHkfraHj 
ing.  if  he  has  enlarged  the  rvie  to  ttheir  caase  wliy  thto  pnnitat- 

iags  ihoold  not  be  splashed.  (S)  /. 


•  I 


What  motions 
for  a  certiorari 
not  within  ' 
these  rules. 


It  18  to  be  obeerved,  diat  the  restrictions  upon  issoing  a 
writ  dl  certioraH^  to  l^move  orders  of  jwsticesy  do  not  ap- 
ply to  casts:  Ist,  '^Hien  anyofioer  of  die  crown  is  aifected 
by  the  order,  and  the  atcom^  genend  sues  fi>r  the  writ  on 
die  part  of  the  crown.  (4)  ^  When  a  party,  in  whose 
&YOur  an  order  has  been  nttde^  wishes  to  remove  k  iatD 
the  court  of  Klines  Bench,  widi  a  vien^to  enforce  the 
execution  of  it.(5)  Sd,  When  audi  a  par^  is  deaiioas  of 
lenumng  a defecdve  otdtat^tatihst  purpoae  of  qimshing  it, 
and  thus  to  give  tiie  jnstiote  att  opportonity  of  aaakang  a 
ndidone.(6) 


In  these  cases  the  order  may  be  removed  afiar4«e 
piration  of  six  months.    Notice  to  the  justices  is  not 
quired,  nor  is  any  recognizance  ferihe  payment  of 
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Of  the  Form  of  the  WrU  ^Certionuri. 

Of  the^Dm*-        ^^^  ^^^^  °^"^^  ^  directed  to  the  person  in  whose  gus- 
tion  cyf  ^e       tody  the  records  to  be  removed  are.    This  is,  in  gei^eiali 

(1)  Rea  «.  Elis.  Nicholas  s  8tr.  1987.    Rex  v.  WskcfiaM,  l  Btarr. 
4SS.;  and  many  odier  cases, 
(s)  l%r  Holt  C.  J.»  Reg.  0.  Geoige,  6  Med.  40. 
(s)  Rex  Or  Hartshome,  s  Burr.  74S. 

(4)  Rexo-Tjudal  andotlien»  East  IWniy  S7  Geo«  IL 

(5)  Rex«.James»]ifioli.ft60eo.III.R»iiiRead,Tiihi.S5  0to.flI. 
(4)  Rex  V.  Wispemeyy  East.  ssQeo.III. 
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tlHHafmpr  cpwi;  itstl^'  and  aot  the  officer  wham  tbcgr  90^ 
trust  to  keep  them. 

«.'<'  iiirthe  ofwe  :0f  orders  made  by  justioes  of  peaee»  of  at  Horw^direMfc^ 
the  .sewoDS)  it  is  directed  ^ther  to  die  justices  cf  the  peace  *®""*^"t 
for  the  county  generally,  or  to  some  of  tbem  in  pardcnlar 
byname,  and  not  to  the  Ctoto  JBcrfiibrimH  atthoagh  be  has 
the  custody  of  the  records.'*  (1) 

.ilf  aa  ordprxemain  in  the  hands  of  a  josttoeof  peace,  or  To  a  justice.,,' 
has  been  sent  by  him  to  the  derk  of  the  peaces  it  ought  to         . .    >  -u 
be  fflitified  on  a  certiorori  for  Urn  removal  of  it  fay  such 
JMCliae  only#    But  iriiere'  itb  made  a  reeoid  of  sessionsi 
jftODbust  be  certified  as  one  of 'their  records.  (S) 

: ;  3jbe.sessiomriebunied«inti>  tbe  court  of  Kmg^s  Bencban  When  to  ses- 
grc^ofctwo  jnatjeofl,  for  the  remondof  J.&  Itwaaob-  "^"*' 
jeoledf  that  the  certiorari  should  have  gone  to  the  t#o  jnsi^ 
tices,  and  not  to  the  sessions,  because  it  did  nqt  appear  any 
act  had  been  done  at  sessions,  either  to  confirm  or  reverse 
the  Qidets  But  the  court  held,  that  the  order  was  weU 
retuaaed  by  the  sessions.  And  Eyre  J.  said,  it  had  been 
sodetermined  already;  for  the  justices  are  supposed*  to  r^ 
turn  all  the  orders  *they  make  to  the  sessions,  where  they 
are  to  be  recorded.  (3) 

Likewise,  where  an  order  remains  in  the  hands  of  the  When  to  the 
person  to  whom  it  is  directed,  sach  as,  an  order  of  appoint*  ^'^^^ 
ment,  the  ceHiorari  must  be  directed  to  him.  (4) 

'^Care  should  be  taken  that  die  proceedings  to  be  removed  Ordan  la-  ,.  \ 
Jhi  iMperly  described  in  the  writ    For,  ''iftheie  be  e  ^""aStSbl!^ 


(1)4  Hawk.  P.C.  Book  II.  chap.  97.    Pie  v.  Thrill,  Hob»  IM. 

(S)  4  Hawk.  P.C.  ISS.   Book  II.  chap.ST.  aeet-SS.    Jostiocs  who 
retain  an  order  or  conviction  made  by  them,  may  be  compelled  to  re- 
turn it  to  the  fleBiions,  by  a  writ  of  mandamus. 
1  *(3>  Rex  V.  Warminster,  1  Str.  470.    Fort.  SSS. 

(4)  Rex  o.  Inhabitants  of  Great  Marlow,  s  East,  i;44. 
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variance  between  the  certiorari  and  the  reoovd  removed, 
the  justices  need  not  certify  sach  record.'' (1)  Likewiae» 
if  they  do  return  records  under  it,  the  court  will  give  no 
judgment  upon  such  as  areimprovidently  removed,  hot  will 
quash  the  certiorari*  (2) 

or  court  will         Thns»  where  five  orders  touching  the  removal  of  a  pan- 
quaib  the  writ,  p^r^  {^jg  ^yjg  guj  children,  were  removed  by  ceftiorari  fiom 

the  sessions;  the  court  were  of  opinion,  that  the  fiwr  first 
were  not  properly  described  in  the  certiorari^  (there  being 
a  variance  in  the  words  *^  his''  and  ^  theii^'  diildren);  die 
fifth  order  was  well  removed,  being  rightly  described;  bot 
was  given  up  as  a  bad  one,  being  made  whilst  the  matter 
was  depending  before  the  sessions.  TherefiMre^  they 
quashed  the  last  order  of  justices,  which  was  wdl  removed^ 
sind  quashed  the  certiorari  as  to  dm  fimr  other  otders, 
which  were  not  well  removed  by  it,  fiv  want  of  bdng  pro- 
perly described.  (8) 


(1)  Dalt  Juft.  Pesce,  chap.  159.  p.  674.  ed.l7S7. 

(s)  But  after  the  certiorari  is  quashed,  a  second  maj  moe  to  re- 
moTe  them.  See  Rex  v.  Hedfngham,  Bible.  Burr.  S.  C.  1 14.  Res  «. 
Newtouyib.  157- 

(3)  Rex  o.  Hedii^bam,  fiSUe.  Bunr.  RC  119.  Thit  point »  Am 
reported.  And.  73.  Orders  were  made  to  remove  **  A.  B.  and  E.  lus 
w£fe  and  two  daughters,  the  children  of  A.B.  and  E.  his  wifik*  The 
terUormi  b  to  remove  all  orders  fi>r  the  removal  of  "  A.B.  and  R.  hk 
wiie»  and  the  cfaiklren  of  A.B.  ;**  and  it  was  hdd  by  die  conrl,  that  fer 
thb  reason  the  orders  were  not  removed. 

A  certiorori  issued  to  remove  all  orden  conceminf  the  «a*m*— »^^ 
of  the  parish  of  Beriming,  Needham  Market,  and  Darmesdon  hamlets^ 
and  the  orders  mentioned  Barking  and  Ne«fliam»  and  DarmesdenlmB- 
lets,  without  markei.  Holt  C.  J.,  If  Needham  and  Needham  MarkcC 
be  the  same  hamlet»  so  it  should  have  been  returned ;  bot  we  camot 
take  notice  tM  there  is  no  such  hamlet  as  Needham  Market  If  tres- 
pass quart  eUmmm  frtgU  et  Needham  were  brought,  and  the  plaintiff' 
Ivund  a  breaking  at  Needham  Market,  he  taust  bamonsuit.  Rcgu  «. 
lakabitantt  of  Baikii«i  s  Balk.  45S. 


/."-fCC'il    C'r^rtl    S/^*   ji.- ■    ;i.r:  -.    ..'    :-    '  ■'       '    .''Ji'-X'' 

'.■r-»->iLJ.     Uj-'-L-'j-..-.!  ftWT.  IIX.     ■-  .  ■.■.{■1 

!Ii«'juoi./^ir,fc«'«W.^¥t>rtioTOti.  : 

The  certiorari  must  be  returned  in  the  liame  of  the  Returned  bj 
]^e«on^t^  whom  it  is  directed,  ^us,  J^Ht^,*''™" 

wiere  two  orders  were  removed  :tum  ^mm'if^ 

wa^  quashed;  because  the  returi  exed  *°.^'-j'i'[V^**' 

to  the  writ  was  not  made  by  two  :lerk  derk  oT  die 

df  the"  peace,  who '  "wa?   not  tl  th^  I>«»ce,iU. 

writ  was  directed,   and  tbereuf  was 

granted.  (I J   'If the  writ  is  iinp  pro- 

per partfes  may  object  to  make  any  return  for  that 
^asbnj 'but  if 'they  return  the  record,  no  third  person 
Can  objec^  and  move  to  quash  the  certiorari  on  that 
account.  (2)' '        

Where  a  ceiHorari  issues  to  the  sessions,  thereCorJ  By  bow  many 
may  b»  eortified-bytwo  of  the  jastic88(3);  andthe  pnic*  '^^^^ 
tice,  in  many  instanoesj  se^ns  to  faavejwoi  so.  (4)     But  Bjone 
it.ia  laid  down,  "  Uiat  all  ctrliomris,  though  directed  to 
divert  justices,  may  be  returned  by  one,  and  so  is  the 
usual  practice."  (5)     And  where  it  was  moved  to  quash  a' 
return  to  a  cer^'orori,  directed  to  two  justices  of  the  peace 
because  it  wai  only  made  by  one,  the  court  over-ruled  the, 
eKt^doD.  (G)    It  seems  unnecessaiy  to  sign  Uie  return  ;i  Form  or  the 
bot  IJM  pw»»»  who  makes  it  must  describe  himself-aa  oBtf  '*'™" 
having  authority  to  do  so.     A  certiorari  issued  to  bring 


(;)  JEliz.  Aihley'i  case,  2  Solk.  479.     ■        •  , 

(2)  Daniel  v.  Philips,  4  Terra  Rep.  B.R-  499.        .  ... 

(i} , Reeve  c.  Brown,  1  Keb' Sfis. 

(4)'Reitr.  Newton,  Burr.  S.C.1S9.  .    ,,  ,  j 

(5)  PetAttry,  Ano(^,  ComJ).  SS-  an<I  theXonn  of  the  writ  isto,  ,  ^ 

(6)  Rbc  0.  Darlington,  1  Barnard,  B.R.    The  practice  ^i  Surrey  ij^^ 
to  make  the  return  in  the  name  of  the  chairman  of  the  >es9ioni^  to 
whom  the  writ  ia  brought,  or  supposed  to  be  brought,  but  without 
itadng  him  to  be  the  chainnan,  only  Mytng  "  one  of  the  juuices  within 
named."    It  ii  ugned  but  not  sealed 
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up  an  original  order  of  removal  by  two  magistrates^  and 
an  order  of  sessions  mode  thereupon :  it  was  objected  to 
the  certiorari^  that  it  did  not  appear  to  be  properly  re- 
turned; the  return  was  only  signed  R.  Whitton,  not  say- 
ing who  or  what  he  was,  or  that  he  had  any  proper  au- 
thority to  return  it.  It  is  not  even  prefaced  to  be 
the  answer  of  such  a  one,  which  is  the  usual  method. 
Lee  C.  J.  directed  other  returns  to  be  looked  into,  which 
appeared  to  run  thus :  '^  The  answer  of  A.  B.  and  C.  D., 
two  of  the  justices  within  named  f'  and  then  desired  the 
counsel  to  look  into  it^  and  see  if  it  could  be  supported. 
But  they  finding  it  could  not,  moved  to  quash  their  own 
certiorari.  {}) 

Onparcb-  The  return  must  be  made  upon  parchment  (2);  and  If 

™^^  on  paper,  it  will  be  quashed  as  no  return.  (3) 

As  to  the  sesl.       It  is  laid  down  by  Hawkins,  '^  that  every  retam  ought 

to  be  under  the  seal  of  the  inferior  court,  or  of  the  jusdce 
or  justices  to  whom  it  is  directed;  and  if  such  court  have 
no  proper  seal,  it  seems  that  the  return  may  be  wdl  fdade 
under  any  other.  (4)  Also  the  form  of  the  writ  requires 
the  return  to  be  made  under  seal.  It  is  said,  however, 
in  a  recent  case,  that  a  return  to  a  certiorari^  to  remove 
an  indictment  for  a  misdemeanour  from  the  sessions, 
need  not  be  under  seal,  notwithstanding  the  words  of  the 
writ  (5) 

Can  return  The 'justices  have  no  power  by  the  certiorari  but  to 

nothinff  but     return  the  order  in  hac  verba,  and,  therefore,  what  Aey 
the  order.  -  «•     t         i  « 

think  fit  to  return  further  the  court  can  take  no  nodce 

of.  (6) 

(1)  Rex  V.  Newton,  ante,  593.(4). 
(s)  Rex  o«  Darlington,  ibid.  (S). 

(3)  Rex  V.  Stow  Barden,  Cas.  Temp.  Hard.  175. 

(4)  Hawk.  P.C.  161.  Book  H.  chap.  27.  sect.  6^. 

(5)  Rex  V.  Pickersgill,  Cald.  297. 

(6)  Weston  Rivers  v.  St.  Peter's,  in  Marlborough,  s  Salk.  49S«  post, 
601.  (4). 


iiOo  Oe  Court  ofKin^$  Bench.  MS 

Where,  on  a  certiorari  ta  remove  an  order,  the  retain  Must  do  it  ac- 
wa«  euju$  qtddem  tenor  seqmlm  in  hoc  verbal  and  not  jui  f^J^^^p^^ 
quidem  ordo  sejuitur  in  /uecverba^  it  was^gaariied  for  Aat  tenor»as 

reason- (1)  Erected  by 

(DO  wnt« 

But  where  the  certiorari  is  only  to  lemoYe  and  send 
up  the  tenor  of  the  record,  it  must  be  obej«d  aooovd^ 
ingly.  (2) 

A  certiorari  is  of  no  effect,  unless  it  be  delivered  befbie  Wfaenddip 
its  retqm  is  ei^pired.  (3)  ^ 

If  the  person  to  whom  it  i^  directed  do  not  make  a  ve»  An  alias^  &c. 
turn,  the  modern  practice  is  to  issue  a  rule  to  return  the 
writ  oi  certiorari^  and  if  that  rule  be  not  obeyed,,  to  gca^t 
an  attachmaait  against  the  party  disobeying.  (4) 

If  a  certiorari  be  not  returned,  so  that  an  aHiae  be 
awarded,  the  return  must  be  upon  the  first  writ,  and  the 
other  must  be  returned,  quod  ante  advefitum  istim  brevisi 
the  matter  was  certified*  (5) 


The  person  to  whom  a  certiorari  is  directed  may  make  The  remedy 

for  a  r  * 
turn. 


what  return  to  it  he  pleases,  and  the  court  will  not  stop.      *  ^**  **" 


the  filing  of  it  on  affidavits  of  its  falsity,  except  oixty  where 


(1)  Reg.  Vk  St  Mary's,  in  the  Devizes,  1  Salk.  147. 

(d)  Dalt.  ed.  1727.  chap.  195.  674.  4  Hawk.  P.C.  163.  book  i!, 
obap«S7.  sect.  71.  But  the  distinction  seems  to  be  that  tibbe  w6nft 
**  tenor**  imports  only  a  true  copy.  R^.  v.  Drake,  Salk.  660^,^  and  the 
cases  there  cited;  but  the  term  ''  ordo*'  means  the  oiriginal  order. 

(S)  Rex  o.  Rhodes,  1  Keb.  944.    4  Hawk.  P.C.  ead.  ed.  160.  sect. 59. 

(4)  See  Rex  o.  Battams,  l  East,  298.  The  ancient  practice  is  said 
to  have  been  to  issue  an  aHas,  that  is  a  second  writ;  then  a /9/iimfy 
that  is  a  third  writ ;  or  eatuam  nobii  sigmfices  was  awarded,  and  then  an 
attachment.  1  Bum's  Just  tit.  Certiorari,  cites  Crom«  116.;  and  see 
Cork  V.  Baker,  1  Str.  69. 

(i$)  Anon.,  1  Vent.  75.  Note,  this  seems  to  refer  to  a  case,  where 
the  record  has  been  actually  certified  before  the  issuing  of  the  Mcood 
writ,  but  not  returned  into  the  Crown  Office. 
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the  public  good  requires  it ;  as  in  the  case  of  the  commis- 
sioners of  the  sewersy  or  for  some  other  special  reason : 
but  reguhrly,  the  only  remedy  against  such  a  &Ise  recuray 
js  an  action  on  the  case,  at  the  suit  of  the  party  injured  by 
it,  or  information,  &a  at  the  suit  of  the  king  (1) ;  as 
also  by  attadbiment  for  the  contempt,  where  the  party 
refuses  to  make  a  return.  (2) 

PraetfceM  The  general  practice  as  to  the  return  of  a  record  from 

i^J2^'"*      the  sessions,  by  writ  ofcertiorarL  is  as  follows : 

The  attorney  for  the  party,  who  applies  for  the  writ, 
receives  it  from  the  Crown  0£Sce  as  soon  as  die  role  of 
court  or  judges'  Jlat  has  been  obtained,  to  warrant  the 
issue*  He  then  carries  it  along  with  the  recognizance  to 
prosecute,  acknowledged  before  a  judge,  or  some  justice 
of  the  peace,  for  the  county  or  place  where  the  order  was 
made,  to  the  clerk  of  the  peace:  who,  when  a  case  has 
been  granted,  draws  up  at  length  on  parchment,  a  record 
of  the  order  of  sessions,  in  conformity  to  the  entries 
which  have  been  made  in  the  sessions-books  respecting 
Record  how  it.  It  commences  with  the  caption,  and  terminates  with 
'^^"^"^*  the  case;  but  the  names  of  the  justices,  who  made  the 
.original  orders  appealed  against,  are  generally  omitted  in 
the  caption.  (3) 

The  return  in  the  case  of  a  rate  is  prepared  in  a  similar 
manner.  And,  as  the  rate  itself  cannot  be  removed,  the 
«ntry  of  the  appeal  should  include  the  tide  of  the  rate,  and 
the  allowance  by  the  justices.  (4) 


(1)  4  Hawk.  P.C.  162.  book  ii.  chap.  27.;  cites  Reg.  t^  Nortoo, 
PiMch.  llAnn. 

(2)  Ante,  S9S.  (4). 

(s)  Ante,  566.  (4).  But  see  an  order  of  sesdons,  stating' a  case  for 
the  opinion  of  the  court,  signed  and  sealed  by  the  two  justices  only 
who  made  the  first  order,  (an  order  of  remoyal,)  although  many  others 
were  named  in  the  caption  of  the  quarter  sessions.  Rei,  v.  Sowerbf^ 
Burr.  S.C.  125. 

(4)  Ante,  589. 
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The  practice  as  to  making  the  return,  seems  to  vary  in  Practice  in 
difierent  counties.  At  some  sessions,  the  clerk  of  the  ^^tiei. 
peace  makes  an  indorsement  on  the  back  of  the  writ,  as 
follows :  **  The  answer  of  A.  B.  one  of  the  justices  within 
named."  "  The  execution  of  this  writ  appears  in  certain 
orders  to  the  same  writ  annexed."  Opposite  to  this  in- 
dorsement is  affixed  a  seal,  supposed  to  be  that  of  the 
magistrate  in  whose  name  the  return  is  made.  The  order 
of  sessions,  and  the  original  order  of  the  magistrates, 
which  are  directed  to  be  removed,  together  with  the  re- 
cognizance to  prosecute  the  writ  with  effect,  are  then  an- 
nexed to  the  writ.  (1) 

According  to  the  form  in  Bum's  Jusdce,  the  officer 
should  make  out  a  schedule  on  a  separate  piece  of  parch- 
ment, containing  the  justice's  return  of  his  execution  of  the 
writ,  to  which  it  must  be  annexed.  The  records  which 
are  required  to  be  certified,  are  then  enclosed  within  the 
schedule,  and  sealed  up.  (2) 

But  whatever  form  is  followed  in  certifirinfi:  the  return,  Howrwmtted 
the  orders  are  annexed  to  the  certiorari^  and  the  clerk  of  "'""•'^ 
the  peace  sends  the  return  up  by  some  person,  in  whom  he 
can  confide,  (usually  the  agent  for  the  party  who  has  sued 
out  the  certiorari,)  who  must  deliver  it  to  the  pn^r  officer 
at  the  Crown  Office. 


(1)  Such  is  the  practice  in  the  office  of  the  derk  of  the  peace,  for 
the  county  of  Surrey. 

(2)  See  1  Bum's  Just.  tit.  Certiorari,  with  which  the  form  for  the 
return  to  a  certiorari  to  remoye  an  indictment,  as  stated  in  Lamhard's 
Earenarcha,  tit.  Proceuei,  agrees. 


fie^ 


508  Ofproueiings  to  iguasA  nr  agbrm  Orders 


Sect.  IV. 

Ctf  proceedings  to  quash  or  affirm  Orders^  qfier  (key  are 
returned  into  tie  Court  qf  Kin^s  BencL 

Of  laing  the         After  the  return  has  been  thus  made  by  the  derk  of 
order.  ^^  peace  into  the  Crown  Office,  a  motionjs  made  to  file 

the  orders.  (1) 

MoTiog  The  party,   wishing  to  have   them   quashed  or  con- 

V^^»  finned  (2),  moves  the  court,  upon  an  office  copy  of  the 

orders  procured  at  the  down  Office,  for  a  rule  to  shew 
cause,  why  it  should  not  be  done  accordingly*  (S) 


^."op  This  rule  must  be  drawn  up,  and  a  copy  served  npon 

and  serviiw       ^i_  .  _. 

the  rule.  ^®  opposite  party. 

Setting  down  Formerly,  the  motion  to  make  this  rule  absolute  was 
or  ai^gumeDt. ,  ^Qy^d  as  part  of  the  ordinary  business  of  the  court,  upon 
aniy  day  which  suited  the  counsel's  convenience,  after  that 
i^pointed  for  shewing  cause  by  the  rule.  But  Lord  Mans- 
field  intix>duced  it  as  a  standing  order,  *^  that  all  rules,  to 
shew  cause  why  orders  should  not  be  cjuashed,  should  be 
peremptory  rules,  and  the  causes  be  set  down  in  the  crown 
paper;  and  that  a  copy  of  the  orders  should  be  left  with 
the  junior  judge  of  the  court,  two  days  before  such  day  for 


(1)  Rex  c  Nether  Heyford,  Burr.  S.C.  479.  But  this  motion  is  noi 
made  in  court,  the  signature  of  counsel  being  considered  as  an  autho- 
rity to  the  officer.  The  reason  for  the  motion  is,  to  give  the  party  an 
4>pportunity  of  objeeting  to  the  return  before  filing,  if  he  thinks  proper. 

(S)  In  Rez  V.  Oulton,  Burr.  S.C.  68. ;  a  motion  was  made  to  confinn 
the  orders,  unless  cause  should  be  shewn  to  the  contrary  before  the 
last  day  of  term ;  two  terms  being  elapsed  since  they  came  in,  sod 
nothing  done  upon  them. 

(3)  See  Rex  v,  St.Issey,  Burr.  S.C.  826,  &c.  Rex  v.  Moor  Crit- 
chell,  2  East,  66.;  where  the  form  of  the  rule  stating  the  objection  ro 
the  order  is  given. 
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sbewjog  cause  (I)."  By  a  subsequent  i^gaiadoi^  tho 
court  directadi  that  a  copy  of  the  orders  sboul4  })e  d^ 
livered  to  each  of  the  judges,  two  by  the  clerk  in  court 
for  the  pro$0cutor»  aud  twp  by  tb^  c)er)c  in  cpurt  for  the 
defei9d#ot,  (2) 

These  cases  are  now  set  down  by  the  clerk  of  the  rules 
on  the  crown  side  of  dbe  court,  in  Uie  crown  paper,  U)  be 
argued  oo  the  day  gLyen  for  shewing  cause  hy  this  rulet 
being  a  crown  paper  day,  that  is  one  of  tho^e  ^a  in  Crown  ^apet 
term,  which  the  court  has  set  apart  to  bear  arguments  in  ^^* 
criminal  cases,  pridr  to  ail  other  busjuess.  T^ey  are 
every  Wednesday  and  Saturday  in  term*  .except  th^  fimt 
and  last  day. 

Tlie  cleric  of  the  rulies  on  the  crown  side  of  the  eotul^  Ddlvering 
and  the  derk  in  court  employed  for  the  prosecjiitQr,  Qiake  |Xm.^ 
e»ich  a  copy  of  the  record  removed,  one  of  which  is  de- 
livered at  the  chambers  of  the  chief  juatice,  and  the  othepr 
ait  those  of  the  senior  puisne  jndge^  two  days  befisyre  thie 
case  comes  on  for  argument.  The  secondary  and  clerk  in 
court,  employed  for  the  other  side,  mak^.  and  deliyer  ia 
like  manner,  one  to  each  of  the  junior  judges*  It  is  like- 
wise proper  for  both  parties  to  furnish  aU  ih^  {pi^r  jucl|^ 
with  an  abstract  of  the  points  upon  which  it  is  intended  to 
ii^peadi,  or  support  the  orders.  (S) 

llie  case  being  thus  set  down  in  the  cause-book,  upon  Of  the  arga« 
the  crown  side  Qf  the  court,  is  called  on  in  turn.    If  coun-  ™^^' 
sel  appear  only  to  si^pport  the  rule,  and  the  derk  in  cour^, 
on  his  side,  has  delivered  the  paper-books  to  the  judges, 
he  may  move  to  have  it  made  absolute^  upon  affidavit  of 


(1)  15  Feb.  1775.    Bum  S.C.  SOS. 

(s)  Trinity  ienn,  ll Geo.III. 

(J)  Mich.  45  Geo.  III.  Lord  EUenborougli  C. J.^  with  the  coocur- 
renoe  of  the  other  judges,  desired  that  this  should  be  done  in  future^ 
in  ail  arguments  upon  the  ciyil  side  of  the  court. 
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Jadginent 
light  though 
oa  wrong 
grounds. 


service  (1),  but  not  otherwise.  (2)  If  none  appear  for  die 
rule,  or  no  paper-books  have  been  delivered  <m  that  side, 
and  the  other  side  are  ready  to  oppose  it,  the  rule  is  of 
course  discharged,  and  the  order  of  removal  afiimied. 
But  if  neither  are  present,  the  court  order  the  case  to  be 
struck  out  of  the  paper. 

Usually,  however,  both  parties  appear,  and  then  the 
case  is  first  gone  into  by  the  counsel  who  shew  canse 
against  the  rule^  or,  in  other  words,  assign  their  reasons 
why  the  conditional  rule,  granted  to  the  party  removing 
the  order,  ought  to  be  discharged.  (3)  After  the  coonsd 
on  that  side  have  been  heard  in  succession,  banning 
with  the  first  in  rank,  those  on  the  other  side  are  beard 
in  like  manner,  in  support  of  the  rule.  The  judges,  if  they 
see  no  difficulty  in  the  case,  deliver  their  opinions,  uaoally 
seriatim^  and  pronounce  judgment  directly  after  the  argu- 
ment. Should  the  case  require  furtiier  consideratioD,  th^ 
direct  it  to  stand  over,  either  for  another  argument,  or 
their  own  more  mature  deliberation ;  or  else  they  desire  it 
to  be  sent  back  to  the  sessions,  to  have  the  &cts  more  fully 
stated.  But  when  it  appears  that  the  ultimate  decision  of 
the  sessions,  thou^  founded  on  wrong  grounds,  is  correct^ 
the  court  wiU  confirm  their  order.  (4) 


Ofthepcnnts 
to  be  argued. 


The  points  which  may  be  taken  in  argument,  tdative 
to  orders  removed  into  the  court  of  King's  Bench,  are, 
1.  Such  as  originate  in  objections  to  the  certiorari.  2.  In 
defects  arising  upon  the  face  of  the  orders  removed  by  it. 
3.  Upon  the  law  as  it  arises  from  the  facts  stated  in  a 


(l)  This  being  to  reverse  the  act  of  a  court  of  record,  is  not  oono- 
dered  as  a  matter  of  course. 

(9)  Rex  V,  Inhabitants  of  Disburgh,  Mich.  45  Geo,  III.  Rex  r. 
Walpole,  S^.  Peter's,  Burr.  S.C.  658. 

(5)  It  is  called  a  conditional  rule  or  rule  mri  cauMAf  &c.  because  it  is 
granted  to  the  party  moying  for  it,  unless  sufBdent  cause  be  shewn 
Against  it,  upon  a  day  given  for  that  purpose  by  the  court,  in  the  rule. 

(4)  Rex  V.  Skeffington,  5  B.  &  A.  58S. 
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special  case,  to  be  grounds  of  the  judgment  given  in  the 
<X)ttrt  below. 

1  •  If  the  orders  are  improperly  removed  by  the  certiorari^ 
the  court  will  give  no  judgment  upon  them,  but  quash  the 
certiorari,  (1) 

2.  It  has  been  shewn  that  orders  made  by  justices^ 
both  in  and  out  of  sessions,  may  be  removed  by  certiorari^ 
although  no  case  has  been  stated  for  the  opinion  of  the 
court  of  King's  Bench.  (2) 

Where  orders  are  so  brought  up,  the  court  can  only  Court  only  en- 
consider  such  errors  as  appear  on  the  face  of  the  proceed^  ^^  ?^  errors 
ing,  and  will  hear  nothing  of  the  merits,  the  order  of  ceedings. 
sessions  being  in  such  case  final  (S) ;  and  if  any  thing  is 
returned  with  the  certiorari^  in  addition  to  the  orders^  diey 
will  take  no  notice  of  it  (4) 

Also,  if  a  fact  appears  doubtiul  on  the  face  of  the  order,  if  alact  be 

they  will  intend  that  the  sessions  have  done  riirht  (5)  doubtfiil  B-R. 

^  •&       V  /  intend  the --^ 

■ions  to  be 
And  where  such  a  general  order  is  removed,  the  court  "Sl^t. 

cannot  send  it  back  to  the  sessions*  (6) 


(l)  Rex  V.  Hedingham,  Sible,  Burr.  S.C.  112.    Rex  o.  Newton,  ib. 
157. 
(8)  Ante»  581. 

(3)  Anon.,  1  Vent.  310.    2  Bott,  745.  PI.  833. 

(4)  Weston  Rivers  v,  St,  Peter's,  in  Marlborough,  2  Salk.  492, 
Rex  o.  Oulton,  Burr.  S.C.  68.  ante,  598.(2).  This  seems  uniformly 
true,  where  a  special  case  has  been  reserved  by  the  sessions:  but,  in 
orders  of  appointment,  where  no  case  has  been  reserved,  the  court  has 
admitted  affidavits  to  be  read,  stating  a  want  of  jurisdiction,  or  other 
illegal  conduct  in  the  magistrates,  to  invalidate  them.  See  Rex  t;. 
Great  Marlow,  2  East,  244.  Ante,  Vol.1.  57.  Ib.37.  Rex  v.  Over- 
seers of  Bridgewater,  Cowp.  139.    i  Bott,  26.  PI.  44. 

(5)  Rex  9t  Mayfield,  Burr.  S.C.  455.  Rex  v»  Normanton,  ib.  213. 
But  see  post,  603.  (1).    Rex  v,  Maigam. 

(6)  Rex  0.  Normanton,  ante  (5). 
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Will  not  send       Two  ofders  of  sessioiVp  twdiiiig  an  order  siteaom^if 

Ste"I!LSIfi5,  ^  ^  ^^"^^^  ^P  ^^^^"^^  ^^^  J"*^?«'  ^^K  «****^  * 
on  affidavit,      case;  it  was  moved  that  the  orders  might  go  back  to  the 

^out  con-    gesobos,  ia  order  for  them  to  be  at  liberty  le  amead  the 

Older  of  aessioiijiy  upon  aii^affidavit  statingi  that  t}ie  c^igi- 

nal  order  of  two  justices  was  not  in  fact  dischaiged  apoa 

the  merits  (which  were  never  entered  into,}  but  quashed 

i;^n  aa  appreheoded  mistake  in  jSaria.    The  court  gaye  a 

rule  to  diew  canae  why  the  ord^  of  lassioB^,  dischaqpug 

the  original  order  of  two  ja^tiaeib  should  not  be  recatified 

and  made  agreeable  to  the  truth  of  the  cascb    On  diewing 

cause,  an  affidavit  was  produced  by  the  other  side,  denybg 

that  the  order  was  quashed  for  want  of  fono.    The  judges 

held  it  doubtfalt  upon  the  affidavit,  ^^  whether  it  was  dis* 

charged  upon  the  merits,  or  quashed  for  want  of  form;" 

and  tbisrefore  clearly  and  unanimously  held,  ^'  that  thecourt 

could  do  nothing  in  it^'  (1 ) 

Will  directing  But  the  court  of  Sling's  Bench,  where  a  material  &ot 
^t^idfiMt  &PP<i9>^  doubtful  on  the  fitoe  of  the  ocder^  has  directed 
Menu  4biibt-    the  court  of  quarter  sessions  to  euquire  into  the  fiurts,  and 

state  them  fully  to  the  court,  although  they  had  not  stated 
a  case.  (2).  Thus,  where  '^  two  justices  removed  a  pauper 
from  Langunwd  to  Margam  by  an  order  in  which  they 
adjudged  him  to  be  settled  in  Margam,  by  virtue  of  a  cer^ 
tificate  under  the  hands  and  seals  ofL.  R.  churchwarden^  and 
H.  T.  overseer  of  Maigam,  and  A*  P.  and  S.  W.,  justices 
of  the  peace,  and  attested  by  two  witnesses.  The  parish 
of  Margam  appealed  to  the  next  sessions  at  Giamargan{S)y 
where  the  order  was  affirmed,  on  hearing  die  merits. 
These  orders  being  removed  here  by  certiorari^  this  court, 
in  Hilary  term»  1786,  directed  the  sessions  to  state  the 
fiumber  of  overseers  and  churdiwardens  of  Margam^  wi 
the  time  of  granting  the  certificate.  In  answer  to  this  nde, 
the  court  of  sessions  represented  to  the  court  of  King's 

(1)  Rex  V.  Bradenham,  Burr.  S.C.  394.    2  Bott>  735.  PI.  8S5. 
(8)  Rex  V.  Cuckfield,  Burr.  S.C.  290. 
(3)  t.  e.  for  Glamorganshire. 


hL 


'  when  rOumed  into  the  Court  ofKinf^s  Bettch,  MS 

Bench,  that  they  could  not  ptate  the  same  without  pro 
dociog  witnesses  on  both  sides,  which  they  did  not  con* 
oeive  themselves  authorised  to  do,  without  the  fiirtber 
directioBs  of  the  oourt  of  Kingfs  Bench.  In  Hilary  term, 
1787,  the  court  of  Kiog^s  Bench  ordered  the  court  of  aes« 
sions  to  examine  into  and  certify  the  number  of  chnrch* 
wardens  and  overseers  of  the  poor,  at  the  tio^  of  giving 
the  oertifioale  in  1741,  and  to  examine  and  hear  such  evi* 
dence  as  should  be  produced  by  the  parties  to  those  facts* 
To  this  rule  the  justices  returned,  ^'  that  at  the  time  of 
giving  the  certificate,  there  were  two  overseers  and  four 
churchwardens  in  Margam/'  (1) 

The  jurisdiction   of  the  King^s  Bench    over    poor's  Of  die  power 
rates  is  nearly  similar  to  that  which  they  exercise  over  ^^^^^^^ 
orders  of  removal.    But  as  the  rate  cannot  be  removed  by  there  is  an 
ceffiorari  (2),  the  court  of  King^s  Bench  do  not  exercise  "PP^* 
any  power  over  it,  until  after  it  has  been  appealed  against 
to  the  quarter  sessions.     Then,  as  the  order  made  by  the 
sessions,  upon  appeal,  contains  a  copy  both  of  the  title  of 
the  rate  and  the  allowance,  if  that  is  removed,  the  court 
not  only  exercise  a  direct  jurisdiction  over  the  order  of 
sessions,  but  a  collateral  authority  over  the  rate  and  allow* 
ance,  as  matters  touching  and  concerning  the  same.     It 
does  this  whether  the  sessions  state  a  case  for  its  opinion  or 
otherwise.  (3) 

*'  This  was  a  rule  to  shew  cause  why  a  rate  for  the  relief  B.R.eiercise» 
of  the  poor  of  the  parbh  of  Effingham,  in  the  county  of  i""^"?^^*" 
Surrey,  and  an   order  of  sessions  confirming   the  rate,  although  na 
should  not  be  quashed,  on  the  ground  that  the  parties  ^-  ^^^^  stated, 
plying  for  the  rule  were  over-rated  and  over-charged.  The 
court  of  quarter  sessions  had  refused  to  state  a  special  case ; 
but  the  counsel  for  the  appellant  being  of  opinion  that  the 


(1)  Rex  V.  Margam,  l  Term  Rep.  775.  by  three  judges. 
(.2)  Ante,  589.  ib.  596. 

(3)  But  if  no  case  is  stated,  the  objection  must  af^iear  on  the  face  of 
the  order.    See  post,  604. 
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rate  would  appear  to  be  bad  irom  the  title,  they  removed 
it(l)  by  certiorari^  and  obtained  the  present  rale.  The 
title  of  the  rate  was  as  follows :  "  Surrey  to  wit  An 
assessn^ent  on  all  and  every  the  occupiers  of  lands  and 
houses,  in  the  parish  of  Effingham,  for  the  necessary  re- 
lief of  the  poor,  andtoooards  payment  of  money  borrowedjbr 
repairing  and  rebuilding  the  iBorkhouseJ*  The  court  bdng 
of  opinion  that  as  the  rate  appeared,  from  the  title,  to  be 
made  to  raise  money  for  an  illegal  purpose,  it  could  not  be 
supported ;  and  made  the  rule  absolute.  (2) 

Where  no  ^"^  ^^®  court,  in  conformity  to  their  proceedings  upon 

ease.  orders  of  removal,  will  not  examine  into  any  thing  bat 

examines  into  ^bat  appears  on  the  face  of  the  order  of  sessions.  A  poor 
what  appears  rate  was  made  in  October,  1789,  and  allowed  in  the  No- 
oat  CO      •    vember  following;  against  which  the  defendant  i^pealed 

to  the  ensuing  Easter  sessions,  when  the  appeal  was  dis- 
missed with  costs,  because  it  was  not  made  to  the  next 
sessions. 

The  rate  (3)  and  order  of  sessions  having  been  removed 
into  the  court  of  King's  Bench  by  certiorari^  it  was  moved 
to  quash  the  rate,  for  an  informality  appearing  ou  the 
face  of  it,  as  having  been  made  by  one  overseer  only ;  it 
being  competent  to  the  party,  complaining  of  the  rate, 
to  take  advantage  of  any  defect  whibh  appeared  upon  it, 
notwithstanding  the  sessions  had  properly  dismissed  the 
appeal,  because  it  had  not  been  lodged  in  time.  The 
proceedings  below  are  now  before  the  court,  and  they  will 
not  suffer  a  rate,  which  is  allowed  to  be  apparently  illegal, 
to  be  confirmed  here.  But  by  BuUer  J.  —  Here  the 
party  objecting  to  the  rate,  is  not  entitled  to  remove  it ; 
and  as  the  order  of  sessions  is  right,  we  cannot  do  other- 
wise than  confirm  it  Per  Curiam,  Order  of  sessions 
affirmed.  (4*) 


(1)  i.  e.  not  the  rate,  but  the  order  of  sessions  reciting  the  title. 

(2)  Rex  V,  Wavell  and  others,  Doug.  116.    Ante,  Vol,  I.  68. 
(9)  So  in  the  report. 

(4)  Rex  V.  Atkins,  4  Term  Rep,  12.    1  Bott,  284.  PI.  276. 
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3.  But  the  most  usual  way  in  which  these  orders  come  When  case 
before  the  cOurt,  is  when  they  are  made  subject  to  a  case 
stated  for  its  opinion.  (I) 

It  has  been  already  shewn,  that  the  court  below  must  Sesdons  must 
make  an  order  one  way  or  other,  and  cannot  adjourn  the  *  J"*®* 
appeal  into  the  superior  court,  accompanied  by  a  case 
which  states  the  facts  only.  (2) 

Where  a  case  is  agreed  at  the  sessions  to  be  drawn  up  B.R.will  not 

for  the  opinion  of  the  iud£:e  of  assize,  and  he  has  ffiven  it  decide  upon  a 

esse  which  h&s 
after  hearing  counsel,  the  court  will  not,  afterwards,  enter  i,een  before 

into  consideration  of  the  matter,  if  the  orders,  containing  the  judges  of 
the  case,  are  removed  by  certiorari.  For,  by  Lord  Mans- 
field,—  Here  is  a  manifest  consent  of  the  parties  to  this 
reference  to  the  judge^  both  parties  having,  by  their 
counsel,  been  heard  before  him,  and,  therefore,  this  is,  like 
all  other  references,  by  consent  If  the  determination  of 
the  judge  of  assize  should  not,  in  the  present  case,  be  final 
and  conclusive,  it  would  be  adding  to  the  trouble  and  ex- 
pence  of  this  sort  of  litigation,  which  is  already  too  ex- 
pensive. The  rule  was  discharged  for  this  reason,  without 
entering  into  the  mertis.  (3) 

Yet  where  a  case  was  referred  to  the  judge  of  assize.  Otherwise,  if 
and  an  order  made  by  the  sessions  upon  his  opinion^  but  the  ^ntg^untS'his 
appeal  had  not  been  continued  by  regular  adjournments  detenaination. 
until  his  determination  was  known,  the  court  quashed  the 
order  of  sessions,  and  affirmed  the  original  order  of  the 
two  justices.  (4) 


(1)  Ante,  558.    Rex  v.  Kniveton,  Burr.  S.C.  499. 

(2)  But  the  court  of  King's  Bench  will  give  judgment  upon  every 
order  which  seta  forth  the  facts  and  reasons  upon  which  it  is  made, 
whether  it  be  made  subject  to  their  opinion  or  not.  See  ante,  571.  (2). 
Rex  V.  Natland,  infra,  (SJ. 

(3)  Rex  V,  Natland,  Burr.  S.C.  793. 

(4)  Rex  V.  Hedingham,  Sible,  Burr.  S.C.  1 12.    Ante,  566.  (1). 
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Ofractifyin^        ff  a  case  is  loipeifeGtly  stated)  so  tliat  tbe  oourt  cannot 
of  a^^.         P^^  judgment  apon  the  orders,  it  may  be  rectified  in  any 

of  the  following  ways :  — 

V  Bjrqnadting      1st,  The  orders  may  be  qaashed  by  consent  of  counsel 
the  order.         ^q  ]^^  sides,  in  which  case  the  parties  mmt  bc^^  dt 

nooOf  and  it  may  be  made  part  of  the  mle,  that  the  pariA 
to  which  the  first  removal  was  made,  shall  necqpt  of 
a  new  original  order  of  removal,  and  not  remove  the 
paupers  back  till  the  merits  of  the  said  setdemeat  be 
determined,  (l) 

s.  Fact  iiuert-  2d,  A  fact  may  be  inserted  in  the  case  under  a  rale  eb< 
ed  by  consent.  ^^^  y^^  conscn^  to  amend  the  order.  (S) 

9.  Inserted  in  Sd,  A  faot  may  be  admitted  by  counsel  at  the  bar  dnr- 
admhudon^of  ^  ^  argument.  But,  in  order  that  the  opinion  €f  Ae 
counsel.  court  may  not  appear  upon  its  records  to  be  ff9&i  on  a  case 

di&rent  from  that  upon  which  it  was  really  fi>aaded,  it 
must  be  made  part  of  the  rule  by  which  the  orders  are 
quashed  or  confirmed,  that  such  particular  6cts  (settH^ 
them  forth)  were  so  admitted  by  consent  of  couaseL  (3) 

4.  Sent  back  4th,  The  court  may  send  the  case  down  to  be  re-stated, 
tobeiMtated.  ^^^  ^^  consent  (4),  or  by  their  own  authority, 

Gronndsfor  The  general  reasons  which  seem  to  induce  the  court  <^ 
remi     g  it,      King^s  Bench  to  remit  a  case  to  be  re-stated,  are,  1  st,  Where 

some  material  &ct  is  omitted,  or  nodiing  but  evidence  is 
set  forth  (5) ;  2d,  Where  the  facts  are  so  stated  that  the 
court  cannot  give  judgment  upon  the  question  submitted. 

(1)  Rex  V.  Himley,  Burr.  &C.  1 15,  Rex  «.  Martlej,  ib.  ISO.  Rex  «. 
Deddington,  ib.  220. 

(S)  Rex  V.  Great  Chart,  ib.  194. 

(s)  See  the  form  of  the  rule.  Rex  v.  Llandverrasy  ib.  575.  A  cojpf 
of  a  court  roll  of  a  manor  was  read  in  court  by  cooient.  Rex  e. 
Warblington,  1  Term  Rep,  241. 

(4)  Rex  V,  Nether  Heyford,  Burr.  S.C.  479. 

(5)  Rex  V.  Friendsbury,  Burr.  S.C.  644.    Rex  9.  Bray,  ib.  6S2.    Rex 
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to  th^n  (1);  Ms  Where  it  appeal)  by  the  ^mo  that  tke 
merils  hare  not  been  exanined  into  bjr  tbe  court  below, 
either  through  an  improper  rejection  of  eyideace  (9J9  <^ 
some  other  erroneous  opinion  entertained  by  the  magis- 
trates, (a) 

The  court,  howerer,  does  not  seem  to  hare  laid  down  ^^7?^   , 
any  very  decided  rule  for  sending  back  cases ;  especially 
if  they  are  enabled  to  collect  enough  from  what  is  staled  to 
warrant  a  decision  upon  the  question  submitted  to  their 
judgment 

Thus  U  appeared  by  a  case,  that  the  const  of  sessions  B.R.  wil]  not 
had  rejected  evidence.     The  court  of  King's  Bench  were  J®*"'.'  '9ih&e 
of  opinion,  that  they  ooght  tb  have  received  it ;  but  think-  t^ia?to^dr 
ing  likewise^  that  if  admitted,  it  could  not  vary  the  con-  ju<4ment 
elusion  of  fact  drawn  by  the  magistrates,  they  refused  to 
9&A  the  case  back,  as  it  would  only  produce  more  liti- 
gation and  expence,  and  quashed  tbe  orders.  (4)      So, 
where  the  sessioiis  had  stated  evidence,  instead  of  find- 
ing a  particular  bn^  tbe  court  were  of  opinion  that  it 
wouM  have  been  more  regular  for  them  to  have  done 
otherwise.    But  as  the  justices  had,  in  efl^t,  drawn  Uie 
ri^t  conclusion,  and  coidd  not,  upon  the  premises,  draw 
any  other,  the  order  was  confirmed  upon  the  foregoing 
reason,  of  avoiding  expence  and  litigation.  (5)     Also,  in 


V.  Bilidale  Kirkhaniy  ib,  SSS.,  which  are  cases  of  orders  of  removal. 
Rex  V.  Hilly  Cowp.  615.  Rex  v.  Hogg,  Cald.  2Q6.,  aad  Uie  opinion  of 
Boiler  J.,  ib.  A\  S.  cases  upon  rates* 

(1)  See  Rex  v.  Hitcham,  Burr.  S.C.  489. 

(2)  Rex  V,  Bramley,  6  Term  Rep.  550.  Rex  o.  Little  Lumley,  6  Term 
Rep.  1 57.  But  in  Rex  0.  Prosser,  the  order  of  sessions  confirming  a  rate 
was  quashed,  where  it  appeared  from  the  case  that  a  witness  had  been 
rejected  improperly. 

(5)  Rex  D,  Newbury,  4  Term  Rep.  475.,  where  a  case  was  sent  back 
to  be  reheard,  when  the  sessions  had  qoashed  a  rate  upon  a  point 
relating  to  the  practice  of  thdr  own  court,  altibough  the  court  of  King's 
Bench  were  of  opinion  that  their  practice  was  right 

(4)  Rex  V.  Nutley,  Burr.  S.C.  701. 

(5)'  Re](  «.  Shd>beare,  l  East,  75. 
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oDe  instance^  wi  order  qf  remavalf  and  erder  oi  sesuofiv 
confirming  it,  were  quashed,  because  the  case  was  imperr 
fectly  stated.  (1) 

Not  for  de-  Likewise,  where  «ufiicient  &cts  are  returned  ii|  the  cass^ 

Bolely^*""^  the  superior  court  will  not  send  it  down  to  be  ^e-^teted, 
affidATit.  upon  a  suggestion,  supported  by  affidavit,  that  the  state- 

ment thus  return^  up,  is  contrary  to  the  &ct&jis  th^  ap- 
peared at  the  hearing.  (2)  ,  .       ... 

Nor  in  cases  Where  a  case  was  stated  respecting  a  poor's  late^  tbe 

upon  rates.       court  thought  they  could  not  send  it  back  to  the  sessions, 

'    nnlessfer  adefisct  appearii^onthe'fae9ofit.i(S)  : 

^  Tbe  appellant  was  rated  Jbr  the  farm  and  lands  SSi; 
Jbr  the  iron  and  ootd  mines  lOL^  The  iron  nunes  not 
being  rateable,  the  court  of  King^s  Bench. was  pressed  to 
send  the  case  back  to  sessions,  to  ascertain  the  ptt^pcoAaa 
at  which  they  had  been  rated  with  the  coal  minesy  and  to 
amend  the  rates,  by  deducting  it  from  thin  eonjaaat  Assess- 
ment. But  the  court  thought,  tfattt  Hot'  hai^i^g  any 
means  to  ascertain  the  several  propoHiDW;  at  whiiii'  the 
iron  and  coal  mines  had  been  rated,  they  could  do  no- 
thing else  than  quash  the  order  of  sessions,  which  hav- 
ing confirmed  the  rate  generally,  was  wrong  at  all 
events. ^4)    .    ^  ,.  -  .,.  ^,  .    ,  .  v.i;  .v  y 

Also,  where  the  sessions  quashed' a  rate,  and  it  appeared 
to  the  court  of  King'^  Bench,  that  a  large  tract  of.^V^ 
able  land  was  not  assessed  therein,  the  order  of  sessions 
was  confirmed.  (5)      But  where  the  sessions  confirmed 

(1)  S^  Rex  V.  Luffington,  Burr.  S.C.  25^.    Rex  v.  Darsley«  6  Term 
Rep.  53m  I 

(2)  Rex  0.  Burgh  in  the  Marsh,  Burr.  S.C.  745.  PI.  828.;  and  tee 
Thackham  v,  Findon»  2  Salk.  489.  also  ante,  602.  O}. 

.     (3)  i.  e.  of  the  case.  Rex  v.  Coode,  2  Bott,  276.  PL  270..-   . 

(4)  Rex  o.  Cunningham  et  al.,  5  East,  478.;  and  see  Rex-a^Leeds 
and  Liverpool  Company. 

(5)  Rex  «.  Aberavon,  5  East,  455.  ante,  653. 
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a  nite^  and  die  court  of  king's  bench  was  of  opinion 
that  certain  burgesses,  who  occupied  lands  as  tenants 
in  common^  had  been  improperly  omitted;  the  rate 
(i.  €*•  the  order  of  sessbns)  was  sent  back  to  haye  the  rate 
amended^  by  the  insertion  of  the  borgeases  occupying  the 
laiid.(l) 

Likevrise^  inhea  the  parish  officen  gaye  no  eridence  re- 
specting the  amount  of  the  property  rated*  as  tithe  rent 
and  composition,  the  court  sent  the  case  badk  to  be  re- 
heard*  r&*considered|  and  re-stated*  (2) 


i  only  send  down  an  ordtf,  generally  tor  S.R.reiiut 
being  re-stated,  but  where  th^  think  it  ^S^tu 
spedal 

3WIU    fiommAndifur    th<i  . 

inquuies. 


the  rule  by  which  it  is  sent  down,   commandmg  the  >"^«''<^» 
jusdces  at  sessions  to  enquire  into  and  state  particular 
Acts,  (d) 


Likewise,  if  the  cour  tare  dissatisfied  with  the  new  case^  B.  R.  remits  a 
they  will  remit  it  back  a  second  time  to  the  court  of  session  ^^me. 
for  further  inquiry.  (4) 


Sect.  V. 

Of  the  Manner  of  sending  dawn  a  Case  to  be  re^stated,  and 

ha»  the  Sessions  are  to  proceed* 

Where  a  case  is  sent  down  to  the  sessions  to  be  re-  Ancient  form 
stated,  die  form  of  proceeding  used  to  be,  before  die  re-  ^^'""* 
gulations  that  rules  nisi  for  quashing  orders  should  be 


(1)  Rex  V.  Watson,  5  East,  480.      (2)  Rex  v.  Topbam,  19  Bast,  546. 

(3)  Rex  V.  Clifton  upon  Dunsmore,  where  the  case  arose  upon  an 
order  of  removal,  Burr.  S.C.  697.  Rex  v.  Hogg,  a  case  stated  upon 
a  poor's  rate,  Cald.  266.  See  also  Rex  r.  Margam,  l  Term  Rep.  775. 
ante,  605.  (1). 

(4)  See  Rex  o.  Bray,  Burr.  S.C.  682.  Rex  v.  Clifton  upon  Duns- 
more,  ib.  697.    Rex  V,  Margam,  supra,  (3). 

VOL.  a.  R  R 
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peremptory ;  tor  girwit  a  rnk  to  cnkige  tb^  fmoer  mk^ 
tot  tboiring  ome  why  the  ocdcr  fent  up  ihoidd  mcA  be 
qufttbadi  ajod  alto  that  k  be  refismd  back  to  the  juftioa 
ofthe  peace  in  and  fbrthe  oottntyy  to  state  the  fiieii»  or  to 
bear  fimth  avldenoe»  &a  aa  Ae  otta  migbt  b&  (1)  The 
lule  also  ran,  that  the  orders  (describing  them  wbkh  wans 
removed  by  certiorari)  be  sent  back  to  sessions  (2)^  <^ 
fiirtber,  that  the  seesoiia  do  afterw^ida  vetnm  dae  saaie  to 
Modernprao  ihe  coart. (9)  Bilt  the  modern  practice  haa  beeo^  Id  iBalw 
^'^*  a  mla  diat  the  orders  returned  with  the  writ  of  iXMiw»u»i 

be  sent  back  to  the  seasioiis  to  be  r»«lHted,  aometiiiieB 
adding  the  particular  point  upon  which  the  court  wishes 
fer  inibrmaUoR* 

ft 

This  rule^  together  with  tfie  orlgitial  reeord,  b  defiveiad 
by  the  cleric  of  the  rales  to  which  ever  side  applies  finr  it$ 
nstttdly  the  attorney  fbr  the  party  whose  bilieresi  H  ia  is 
have  Uie  &cts  re-stated.  They  are  then  carried  bade*  and 
lodged  by  him  with  the  clerk  of  the  peace;  and  the  appeal 
16  thereupon  entered  in  the  list  of  fq)peals  fen:  Ae  e&s«ng 
sessions. 

Inquify  at  les-      Where  the  inquiry  directed  to  be  made  respects  a  mat- 
^wrn^s  new      ^^  ^f  ^g^  ^^  rehearing  is  considered  in  the  nature  of  a 

new  trial.  The  parties  must,  therefore,  proceed  as  if  it 
were  an  entire  new  basinessy  and  prove  the  whole  of  their 
case  over  again  as  they  did  originallyf  without  taking 
notice  of  what  passed  before.  (4) 


•»->**W«i»i4i»^>W#*W< 


<l)  Cm  Rex  V.  Nether  Heytfbrd,  Borr.aC.  47a.  Ra «. Kaivcaaa, 
ft.  4S9*    Rex  «.  Ciifton  u^n  Dunuaorei  ib.  69T. 

(S)  Rex  V.  KnivetoD,  supra,  (l).  Rex  v,  Hitchaai,  Burr.  S.C.  409. 
Roc  V.  Clifton  nponDnnsmore^iapra^(i).  Rex  v,  Ri^ee,  a  Bott>  M6. 
PL  ssi. 

(9)  Rex  o.  Nether  Heyford,  tupra^Cl). 

(4)  Rex  «.  P^E^  2  Bott,  756^  PL  885^  wheie  the  court  lo  b%^ 
fefeofced  the  behaviour  of  the  justices  in  refusiqg  to  hear  evidence,  as 
to  declare^  that  if  any  body  would  move  for  an  informatioa  agnsC 
ifaeoi,  they  woidd  certainly  grant  it.  See  also  Rex  v.  BramJey,  sTcm 
Rep.  sso.  2  Bott»  745.  PL  831.  S.P.  But  that  it  must  be  a  vciy 
strong  case  indeed,  with  flagrant  prooft  of  thdr  havii^  acted  &oai  cor* 
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But  it  18  eaid^  that  wher^  a  case  is  sent  down  for  infor-  But  where  re- 
mality  only,  the  sessions  must  not  even  hear  new  evidence.  Pl.^^  (?5 

•nu-  L  ij  1.  .     .    ^   •      .      .  •      informality, 

inis  was  nplaen  where  a  myonty  of  the  jusUoes,  at  the  sessions  not  to 
second  sessions,  were  not  preset  when  the  origWl  cage  ^"^  evidence, 
was  stated  at  the  former  one.(l) 

Cases  are  so  rarely  remitted  back  by  the  conn  of  king^s  Manner  of  re- 
bench  for  inqniryy  that  rules  to  regulate  the  mode  of  pro-  p^!^  ^ 
ceeding  upon  this  second  hearii^  of  appeals  can  scarcely 
be  considered  as  established  by  the  settled  practice  of  any 
court  of  sessions. 

But  as  it  has  been  compared  by  the  judges  to  proceed-  Of  tfaenodee^ 
ingp  upon  a  new  trial,  it  iseems  as  if  the  appellant  ought  to  ^^* 
serve  a  fresh  notice^  in  the  same  manner  as  the  pIainti£F  is 
obliged  to  do^  where  the  record  goes  down  a  second  tim^ 
to  have  the  caus^  re-tried  by  a  jury.  (2) 

It  seemsi  alsoy  that  the  court  of  sessions  must  enter  con-  Of  the  con- 
tinuances  from  the  sessions  at  which  the  case  was  originally  tinuance. 
stated^  down  to  that  at  which  it  is  re^heard,  in  obedience 
to  the  nde  of  court  (9)    This  appears  more  necessary,  as 
there  is  no  continuance  from  the  inferior  to  the  superior 
court  (4)    Further,  it  has  been  held  in  one  case,  that  an 
<»der  of  sessions,  imperfectly  stated,  and  sent  back  to  be 
re-stated,  is  quite    out  of  die  case,  upon  the  return  of 
the  second  order,  and  a  perfect  nullity.  (5)    In  strictness,  should  be  a 
thereforei  the  sessions  ought  to  make  a  new  order,  and  a  new  case, 
seocttd  case  should  be  signed  by  counsel,  and  the  record 
drawn  up  by  the  clerk  of  the  peace  in  the  same  form  as 
that  which  was  originally  returned  into  the  court  of  king's 

rupl  iDotiveSy  that  would  warrant  a  rale  for  an  mformatioD.    Resv. 
JuHices  of  Seafiord,  1  Black*  Rep.  4J8. 

(1)  Rex  0.  Bray,  Burr.  S.C.  6S9. 

(S)  See  Mr.Udd's  IVactice  of  the  King's  Bench,  vol.  ii.  8S4.  5d  ed. 

(3)  See  Rex  «.  Yarpole,  4 Term  Rep.  7i.«  post,  617.,  and  the  caset 
cited,  ante,  515.(1). 

(4)  1  Tidd's  Practice,  ead.  ed.  349. 

(5)  Rex  V.  St.  George's,  South waric.  Burr.  S.  C.  283. 

R  R  2 


eit 


Sesnons  mav 
make  an  onier 
cQntraiy  to 
tbefonnen 


nfotiOD'to 
qua&h  thir 
order  on  its 
return* 


Of  the  Manner  of  sending  damn  a  Case  to  he  re'Stated,  4^ 

Bench.  The  sessions  may  possibly,  indeed,  by  refer- 
ence to  the  first  special  case,  so  far  incorporate  it  with 
the  second  as  to  make  it  part  thereof;  but  the  most  r^uJar 
and  better  way  is,  to  draw  it  up  as  is  before  stated. 

Upon  this  re-heariDg,  the  cpurt  of  sessions  may  make 
an  order  diametrically  opposite  to  that  which  thej  had 
$rst  made.  Thus,  if  the  first  order  of  sessions  allowed 
the  appeal,  and  quashed  the  original  order,  the  second 
may  dbmiss  the  appeal,  and  confirm  the  original 
ovder.  (1) 

After  the  sessions  have  re-stated  the  case^  a  record  is 
Co  be  drawn  up  and  sent  to  the  crown  office  by  the  derk 
of  the  peace,  in  the  same  manner  as  that  origimdly  re- 
turned. A  motion  is  then  made  in  die  court  of  king's 
bench  fi>r  a  rule  to  shew  cause  why  this  re-stated  order, 
and  (where  necessary)  the  original  order,  should  not  be 
quashed.  (Sf)  The  case  is  set  down  as  before,  by  the  deik 
of  the  rules  for  the  crown  side  of  diat  court,  to  be  argued 
on  the  day  mentioned  in  the  rule.  But  where  the  order 
of  sessions  last  returned  diflfers  in  the  judgment  firom  that 
first  sent  up,  the  party  who  was  formerly  represented  by 
the  crown  then  becomes  the  defendant  (8),  and  the  mo- 
tion to  quash  the  order  must  be  made  by  counsel  on  that 
side.  (4) 


(1)  Rex  V.  St  George's,  Southwark,  Burr.  S.  C.  283. 

(2)  Rex  V.  Bath  Easton,  Burr.  S.  C.  777.  Rex  «.  Bilsdale»  KiiUam, 
i5.8S3.  But  qudtre^  whether  this  was  necessary,  where  the  ong^oal 
rule  had  beea  enlarged,  unless  possibly  where  the  sessions  had  made  a 
different  order.    See  ante,  6 1  o.  ( 1). 

(j)  lb.;  and  see  Rex  v.  Kniveton,  Burr.  S.C.  499. 

(4)  It  is  unnecessary  for  the  party  who  obtains  the  certiorari^  to  enter 
into  a  second  recognizance,  where  the  case  b  returned  back  to  the  kii^s 
bench  under  a  rale  of  that  court.  But  quofre^  whether,  if  the-  second 
order  of  sessions  reverses  the  first,  and  the  parish  who  thos  'becoioe 
d^ndants  resist  it  upon  the  return,  they  must  not  enter  into  a  recog- 
nizance to  secure  the  opposite  party  his  costs.  See  the  form  of  •& 
motion  in  a  case  nearly  similar.  Rex  o.:Ashton  Underhiil,  Cald.  41  s. 
ante,  58S.  (1). 
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Sect.  VI. 
Of  the  Judgment  of  the  Court,  and  Costs  thereupon. 

I.  Of  the  court's  judgment. 

When  the  case  is  thus  completely  stated  and  argued,  Thejodgmeiit 
the  court  proceed  to  give  judgment. 

•  » 

They  have  not  only  an  appellant  but  an  original  juris-  Jurisdiction 

diction  over  the  orders  removed.     For  if  an  order  of  re-  5!Ij5i^°^®^ 

1        •  ■■   •  1  orders  re- 

movai^  or  any  other  is  returned  into  the  court  of  king's  moved. 

bench,  afler  the  time  for  appeal  has  elapsed  (1),  it  may  bq 

quashed  or  confirmed.     This  may  be  done  also  where 

there  has  been  an  appeal,  although  the  sessions  have  exerr 

cised  no  jurisdiction .  over  the  order,  but  dismissed  the 

appeal  for  other  reasons.  (2) 

Bat  the  court  has  no  jurisdiction  to  amend  a  poor  rafte 
by  41  Geo.  S.  c.  20.  s.  1.  They  can  only  quash  an  order 
which  confirms  an  improper  rate,  leaving  the  rate  to  be 
amended  where  necessary,  by  the  sessions.  (3) 

It  does  not  seem  absolutely  necessary,  in  some  caaes$  Juntdictioa 
for  the  court  of  king's  bench  to  exercise  any  jurisdiction  orders  ihaa 
oyer  an  ori^nal  order,    from  which  there  has  been  an  one. 
appeal  to  sessions.    Thus,  if  an  order  of  sessions  quash 
the  justices'  order,  and  the  order  of  sessions  is  afiirmed, 
there  is  no  occasion  to  pronounce  any  judgment  upon  the 
original  order,  because  it  remains  quashed  by  that  which 
was  made  at  sessions.     So,  if  an  order  of  sessions  xxmfirm 


<i)  Rex  V.  Sutton  St.  NicfaolaSy  Burr.  S76.  and  ante,  587. 

(2)  Rex  V.  Stanley,  Cald.  17S.  Where,  in  an  order  of  bastardy,  the 
court  quashed  the  original  order  of  adjudication  as  defective,  and  con- 
iismed  the  order  of  sessions,  dismissing  the  appeal  -against  it, 

(3)  Rex  V.  Milton^  33.  &  A«  iso. 
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an  order  of  two  justices,  and  the  order  of  sessi<ms  is  affinnedy 
it  seems  unnecessary  for  tlie  superior  court  to  confirm  the 
original  order,  because  it  remains  in  force,  as  being  ooor 
firmed  by  the  sesftons  upon  appeal* 

B.R.qiuMhor  The  court  of  king^s  bench  ekardse  an  MBborkf  c^rar 
5|^™^[J^  all  orders,  whether  original  or  appellant,  when  returned 
temovedbe-  before  them,  wi^  Ae  writ  of  certiorarif  and  either  qoadi 
fore  them.        ^j.  confirm  them,  however  they  have  been  dealt  widi  at 

sessions.  The  reason  of  this  seems  to  be,  that  all  orcfers 
remtiiireibj  (setiiorari  remain  for  ever  after  upon  the  files 
of  the  court  They  must,  therefore^  like  all  other  juifi- 
asl  proceedings,  derive  their  power  to  bind  the  s^Ubjed, 
ih>m  being  the  acknowledged  acts  of  that  court  in  w^di 
they  remftin  recorded,  and  for  this  purpose  the  court 
inakes  some  order  respecting  them.  This  practice  is 
highly  beneficial  to  pardes  who  are  interested  in  orders 
thus  removed,  as  the  court  will  grftnt  an  attadnnent  if  fbeir 
orders  are  disobeyed.  (1 ) 

Whenever  the  court  is  of  opinion,  theref<tte,  that  an 
ord^  of  sessions  is  good,  they  not  only  discharge  die  nde 
to  shew  cause  why  it  should  not  be  qim^ed,  but  pnxsed 
and  give  judgment  of  affirmance,  without  which  the  party 
would  not  be  entitled  to  his  costs. 

OrdereoB-  This  judgment  does  not  extend  beyoad  the  terma  of 

of^idnid™*  the  original  rule,  to  shew  cause  why  the  orders  mentiaoed 
rale.  thereiti  should  not  be  qudshed  or  oonfinned.    Thus,  if 

the  tvle  is  only  to  quash  the  order  of  sesttons^  and  die 
original  order  of  justices  is  untoudied  by  that  order,  die 
court  do  not  proceed  to  deal  widi  snch  Of^gbal  order 
upon  Aal  nde^  (8) 


■•Wi^B<MV*ai— .BW-Bi^i^M.^ 


(t)  See  the  opiuon  of  Hotl  C. J.,  R<%.  v.  Wett»  2  Lofd  Raym.  tl^. 
ante,  dSs. 

(2)  This  remark  does  not  &ttead  to  quaelkiiig  or  coiifirmbg  an  «Mnfcr 
in  part,  where  the  rule  refers  to  an  entire  ordier. 
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But  it  has  been  held,  that  ultbopgh  there  may  be  a  Extepdon. 
slight  impropriety  in  not  moving  to  qiuish  the  original 
order,  yet  if  the  order  of  sessions,  although  not  ex- 
pressly, does  in  effect  confirm  it,  a  motion  to  quash  the 
order  of  sessions  ia  sufficient  to  enable  the  court  to  ex- 
amme  the  (xriginal  order,  and  quash  or  affirm  it  upon  such 
a  rule.  (1) 

It  has  been  already  shewn,  that  the  court  will  give  no 
jodgiaaent  upon  an  order,  nnleas  regularly  removed  befinre 
them.  (2) 

When  the  justices  at  sessions,  therefore^  do  not  return  Penn  of  nile 
the  original  order,  as  wdl  as  their  own  order  made  *  upon  T^  ^^ 
the  appeal,  it  is  not  usual  to  mention  such  original  order  removed, 
in  the  rule  nisi  to  quash,   because  it  is  not  before  the 
court.     But  if  the  sessions   have  affirmed  the  ori^nal 
order,  and  the  court  is  of  opinion  that  they  have  done 
wroD^  by  quashing  the  order  of  ses^ons,   it  has  been 
.generally  understood  that  the  original  order  also  stands 
quashed  (8).     If  die  sesnons  have  disGfaai|;ed  the  original 
order,  and  the  court  is  of  opinion  that  they  have  done 


f     M 


(I)  Rex  9.  Stanley,  CSald.  1 7S. 

(8)  Ante,  59S.(S]y  SOl.(l).  The  rule  by  which  orders  are  reverted 
or  affirmed  is  thus  laid  down,  in  South  Cadbury  o.  Braddon,  51  Salk. 
'607.  8  Bott.  745.  PI.  894.  **  If  the  sesdons  reverse  the  first  order 
and  that  bdng  remored  appears  to  be  good,  this  court  must  intend  it 
was  reversed  on  the  merits,  and  affirm  the  order  of  sessions.  If  the 
^sessions  reverse  the  first  order,  and  that  bdng  removed  appears  not  to 
be  good,  we  must  intend  it  was  reversed  (or  form^  and  affirm  the  order 
of  revenaL  So,  if  the  sesnons  affirm  the  first  order,  and  that  appears 
to  be  good,  we  must  affirm  the  order  of  sesnons;  but  if  the  first 
order  appears  bad,  and  the  sessions  reverse  it,  this  court  must  re- 
verse it,  because  it  appears  naught.**  But  these  observations  apply  to 
orders,  where  no  reason  is  assigned  for  the  judgment,  and  no  case  is 

stated. 

(S)  This  seems  to  demonstrate,  that  the  justices  ought  to  return  al 
ordcn  afiecting  the  matter  in  question,  whether  ori^pnal  or  otherwise^ 
under  the  certiorwi^  vdiich  the  writ  in  effect  commands  them  to  do. 
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wrongs  l^  quashing  the  order  of  sessions,  it  has  been  un- 
derstood dmt  the  original  order  stands  good. 

Bnt  when  ihe  original  order  is  rctamed  with  the  wtit  of 
certiorari^  the  court  usually  notices  it  in  dietr  judgment. 

Of orderwfasn      When,  therefore,  the  order  of  sessions  affirms  the  ori- 
n^¥«l         8"**1  order,  and  the  court  affirm  the  former,  they  like- 
wise affirm  the  latter.     They   also   quash  the  origmal 
order,  when  diat  by  which  it  b  confirmed  at  aesaioiis  ii 
quashed*  (1) 

^^ngiiull  order  *  But  the  practice  of  quashing  die  original  order  does  not 
thesnSooB  ^^^  ^  extend  to  cases  where  the  merits  of  the  appeal 
have  not         have  not  been  properly  tried  at  session^  through  the  nris- 


^itsT^"    ^  ^®  ^^  misconduct  of  that  court ;  for  that  would  deprive 

(1)  Rex  cu  Hacfaetton,  Burr.  8.  C.  887.  Road  v.  Nortb-Bradky, 
S  Str.  1 168.  Rex  v.  Sutton  St.  Nicholas,  Buit.  S.  C.  97s.  His  point 
was  que^oned  in  tlie  following  caie.  An  ohftr  oF  remorral  was  eoa- 
fimed  upon  appssl.  Bodi  orders  iMfa^  aftfirwttdsTefliovediBiO'S.BL 
thsy  were  qjuashed  for  a  defect  of  jorisdictioa,  apparent  oo  the  fiice.of 
the  originai  order,  as  not  stating  the  justices  who  made  it  to  be  juadoes 
of  the  peace  for  the  ooanty.  It  was  moved  in  the  term  after  the  court 
quashed  the  orders,  that  this  rule  might  be  altered,  by  omitdng  such  part 
as  rdates  to  quashing  the  origmal  order  of  the  two  justices;  and  that 
the  same  may  only  order,  that  the  order  of  sesrions,  made  fat  coofini* 
ation  of  the  ori^^nal  order  of  the  two  justices  may  be  quashed,  and  diat 
the  justices  below  may  be  ordered  to  enter  a  continuance  to  next  seasions 
The  object  of  this  rule  was  to  enable  the  i^pellant  parish  to  apply  to 
ijxe  sessions  for  the  expence  of  maintenance ;  which  by  9  Geo.  L  c  7.  s.  S. 
could  only  be  allowed  by  the  sessions  on  appeal,  and  an  adja&atioii  by 
them  that  the  pauper  was  unduly  removed.  Which  judgment  woold 
now  be  obtained;  their  former  erroneous  opiiuon  being  now  corrected 
by  the  court's  dednon ;  and  Rex  v.  Yaipole,  post,  61 7.  (l);  was  cited  as 
warranting  the  motion.  The  motion  was  opposed  in  the  first  instance;, 
and  xoany  cases  were  dted  both  antecedent  and  subsequent  to  Rex  o. 
Yarpole,  where  the  confirmatory  order  of  sessions  bdng  quashed,  tfa^ 
ori^nal  order  was  likewiae  quashed  by  the  court  of  King's  Bcoph.  Tht 
court  gave  no  judgment  upon  the  point,  but  refused  a  rule  to  shew 
causey  upon  the  ground  that  the  party  applied  too  late.  Rex  v.  Moor 
Critcfadl,  2  East,  66,    lb.  332.     But  see  Rex  «.  West  Onuunore, 

post,  625.  (6). 
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t)i0  appellant  of  the  advantage  o£  Utigafciqg  the[  Gicts  opon 
which  the  original  order  is  foanded»  without  apy  assent 
or  &ult  on  his  part  In  such  case  the  court  do  not  quadi 
the  order,  but  dii)ect  the  sessions. to  enter  a  oontinuaoce  to 
the  next  sessionsy  aflud  re-hear  the  appeal. 


»•  ) 


IK 


An  flfipeal.  against,  an  order  of  removal  was  pro{)erly 
locfgod.  Upon  the  hearing,  the  justices  at  sessions  being 
divided  in  opinion,  affirmed  the  order  by  a  majority  of 
^^t  to  seven;  but  subject  to  a  case,  whether  three  of 
the  justices,  who.  voted  for  the.  affirmative,  had  a  right 
to  join  in  the  judgment.  It  being  admitted  that  the  order 
of  sessions  could  not  be  supported,  it  was  moved  to  quash  v  i 
^th  orders;  but.  Lord  Kenyon  C.  J.  said,  that  it  could 
not  be  dcme,  as  no  judgment  for  quashing  the  original^ 
order  was  entered  in  the  rolls  of  the  sessions.  If  the  court  . 
of  sessions  had  quashed  instead  of  confirming  the  original 
order,  there  would  have  been  no  difficulty ;  but  the  parties 
cawot  come  here  per  sdUum;  and  as  no  judgment  for 
qoashing  the  order  of  justices  was  given  at  the  sessions, 
we  n^  a  comrt  of  error  cannot  do  what  the  court  below 
should  have  done.  We  must  make  dmt  part  of  the  rule 
absolute,  which  has  for  its  object  the  quashing  of  the  order 
of  sessions,  and  direct  the  justices  below  to  enter  a  con- 
tinuance to  the  next  sessions,  which  ^pears  to  be  neces- 
sary from  a  case  in  2  Strange^  when  they  may  decide  it; 
and  the  court  ordered  this  accordii^y.  (1) 

•  But  where  the  appellant  might  have  gone  into  the  merits  B.  R.  affinal 
pf  his  case  at  sessions,  but  chose  to  rely  upon  a  point  of  ^^  ^'^^^ 
fbrm,  the  court  have  said  they  will  presume  he  had  no  Umt  warn 
merits,  and  will  aflSrm  the  original  order,  instead  of  sendmg  ^  nierits. 
it  back  to  be  re-heard. 


(1)  Rex  o.  Yarpole,  4  Term  Rep.  171.  I  have  ventured  to  gire  this 
meaning  to  the  case,  but  the  argument  of  the  learned  judges  seems  to  go 
further. 
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Tile  wtmSaoB  quashed  an  erigiail  ordiTy  for  that  the  ad* 
jodieattei  waa  only,  that  the  paapeia  Aeor  beanae  diarge* 
able.  The  eotttt  of  kii^a  bendi  were  <if  opiaaoii,  diat 
thewmnda  <*  Aoee  beeaaie  dbargeaMa,**  Itupovt,  that  tbqf 
were  so  at  the  tinie  oT  tnakiiig  the  mdar  of  leadovalf  and 
quashed  the  order  of  sessions*  Bat  they  rdiised  to  send 
die  ease  down  for  the  sessions  to  go  into  Uie  meritf^  Lord 
Mansfield  bbserring,  that  It  did  not  appear  there  were  say 
merits  and  probably  ware  none ;  for  if  there  bad  bean  enyt 
the  paitth  wonM  harfe  relied  tfpoti  tfaeaa,  instead  oftakiDg 
tibe  obfecdon  tfiey  had  done^  and  the  ooieirt  aOnaad  the 
ori^nal  order.  (1) 

B.R.  quash  If  the  sessions  make  an  extm-jsdieial  order,  as  if  Ibey 
«^^ud^  eonfrm  (2)  or  quash  (S)  an  order  of  reaioval,  ^riiere  tbeie 

is  no  appeal  against  it,  the  ooinrt  nsoaliy  qoadi  the  eider 

of  seasons. 

Sectu  if  aes-  ^^  whote  an  order  is  made  by  a  sessions,  which  has 
f^haveno  no  mithority  whaterer  over  die  aubjeet  matter  of  it,  the 
^       ^    °'      superior   court  has  reftised  to  take  notice  of  the  osder. 

An  appeal  against  an  order  of  removal  was  made  to  a 
boroo^  seasons,  who  affirmed  the  older,  and  stated  a 
case  for  the  opinion  of  the  eourt  of  kuig'a  bench*  Hie 
conrt  agteed  that  the  boroctgh  stttriens  had  no  jmriadieiinB 
to  make  this  oraer  of  conflitualion,  and  tftersfbr^  their 
opinion  and  their  order  were  both  nugatory.  The  q»pcd 
ought  to  be  to  the  quarter  sessions  of  the  county;  as  no 
such  wppaH  has  ever  been  made,  the  ot%^iial  order  atasuls. 
The  rule  to  shew  cause  why  it  should  not  be  qeasbedsBost 
therefore  be  disdiai^ged,  which  was  done  acooidingfy,  and 
the  ori^nal  order  of  removal  conirmed,  withoet  noCkmg 
that  made  by  the  borough  sessbns.  (4) 


(1)  Rex  V4  HoiutOD»  Bun*.  S.  C*  680. 

(9)  ReK  V.  Suttoa  St  Nicholaai  fiunr.  &.C.  S76.    Godalminsfu 
Su  Michael's  in  Wincfaester,  ib. 
(5)  Road  «.  Noith-Bradley,  s  Str.  1 168.    Aiipii,  a  Salk.  479. 
(4)  Rex  V.  East  Doaylaod,  Bunr.  S.C.  59S. 
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The  usual  form  in  which  the  court  ddirars  its  judgment,  i-  ^om  ^ 

are,  1«  If  the  orders  are  all  the  same  way,  dhher  to  <fis«  ^p^Q  ordenof 

charge  the  rule  and  affirm  the  orders  (l),  or  to  make  the  remoyal. 
rule  absdute  and  quash  the  orders.  (2) 

i.  If  several  orders  diffisr  in  theijf  adjucEcation,  it  \s 
dther  that  the  order  of  sessions  be  affirmed,  and  the  order 
of  justices  quashed  (S);  or,  that  the  order  of  jusdces  be 
aflfaned,  and  the  order  of  sessions  quashed.  (4) 

3.  Where  there  are  several  orders  made  fay  justices,  and 
several  by  the  sessions,  in  contradiction  to  each  other,  the 
court  quash  and  affirm  some  of  each,  according  to  their 
opinion  of  what  is  required  by  the  case  (5) ;  and  here  the 
party  moving  the  ruk^  if  he  succeeds  in  quashing  any  one 
order,  has  hb  rule  made  absolute  up  to  that  extent,  and 
discharged  as  to  the  remiunder. 

The  court  will  likewise  quash  an  order  in  part,  and  Qutthand 
affirm  it  as  to  the  renudnder.  (6)  ■®™  '^  P^* 

(1)  See  Alton  v.  Elvetbaiii,  Burr.  S.  C.  425.. 

(s)  See  Rex  v.  Iliulfigton,  Bufr.S.  C.  56S. 

(S)  Rex  9.  LowerSwdl,  Burr.  S.  C.  436 .  Itis6biervedby8ir  James 
fiofroWydukt  where  the  role  for  quaiUi^  an  order  of  searioiu,  bj  which 
the  oric^  order  <>fjtiatices  was  quashed,  b  dudiarged,  the  omirt 
proDounce  any  reversal  of  the  order  of  two  justices,  because  that  conse- 
quently remans  quashed,  if  the  rule  for  quashing  that  order  of  seanons 
be  (&chaiged.  Rex  o.  North  Owram,  Burr.  S.C.  145.  But  there  are 
many  subsequent  orders  in  his  book,  m  which  he  states,  that  the  original 
ordor  was  quashed  by  the  court,  although  the  wder  of  sessions,  by  which 
it  was  also  quashed,  had  been  confirmed.  It  has  been  suggested  to  m^ 
by  a  Tery  experienced  offieer  of  the  court,  that  the  reason  for  this  may 
be,  that  in  Che  latter  cases  the  original  orders  had  been  remolded  by  the 
writ  €^€efHorariy  in  the  Others,  not. 

(4)  Rex  o.  St.  Peter's  uk  Worcestenhire,  Bnrr.  8.C.S5.  the  form  of 
the  order. 

(5)  See  Rex  v.  Osgathorp^  Burr.  S.  C.  fiSl.    Rex  v.  Braddenham,  ib. 
59S.    Rex  V.  Hinxworth,  Cald.  4S. 

(6)  See  instances.  Rex  o.  Normanton,  Burr.  S.  C  SI9.    Rex  v.  Head- 
coni,ib.S53.    Rex  Or  SC  Mary,  Lambeth,  6  Term  Rep.  6U. 
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Ako^  where  an  original  oider  is  quadied,  for  a  defect 
appearing  on  the  fiice  of  it»  the  ground  of  the  judgment  is 
stated  in  the  rule.  (1 ) 

2.  In  the  case  The  judgment  in  the  case  of  rates  is,  if  the  rule  is  db- 
^  "^^  charged,  to  confirm  the  order  of  sessions  confirming  the 
rate  (2),  or  to  affirm  the  order  of  sessions  quashing  Ae 
rate  (3);  or,  where  the  rule  is  made  absolute,  to  quash 
the  order  of  sessions  confirming  the  rate  (4) ;  in  some  cases, 
also^  the  order  has  been  to  quash  the  order  of  sessions  and 
confirm  the  rate.  (5) 

Judgment  u        As  all  cases,  whether  upon  orders  of  remoral,  appeals 
^  *  "^'^         agunst  rates,  or  OTcrseers*  accounts,  &c.  come  originally 

before  the  court  upon  motion,  their  judgment  is  given  in 


(1)  See  Rex  0.  Moor  Critcfaell,  a  East,  2S9. 

(9)  Rex  V.  Matthews,  Cald.  1.    Rex  1^  Butlar,  ib.  94.    Rex  v.  Rodd, 
ib.  1 47.    Rex  0.  Hogg,  ib.  266, 
(5)  Rex  o.  Sandwich,  Cald.  145. 

(4)  Rex  v.  Prosser,  4  Tenn  Rep.  17.  l  Bott,  S85.  PKS77.  Eex  a. 
ISUis et  al. Cald.  5S4.  \  *' 

(5)  Rex  o.  Beedittg,  Cald.  90.  Rex  o.  St.  Nicholas,  Gloucester,  Si. 
368.  1  have  been  enabled,  by  the  kindness  of  Messrs.  Dealuy  and  Bar- 
low, to  examine  the  rule-book  and  files  in  theCrown-officet  reipecdiig 
these  cases,  and  I  find  the  rules  to  be  as  here  stated,  although  die  rate 
itself  was  returned  in  ndther  case.  The  present  practice  is,  as  is  stated^ 
ante,  615.  i.  e.  not  to  mention  any  proceeding  in  the  rule  mi^  or  in  the 
court's  order,  which  has  not  been  returned  before  them  with  the  vrit  of 
cer^rari.  Of  course  nothing  is  said  as  to  the  confirmation  of  the  rate, 
as  it  cannot  be  removed.  I  find  upon  search,  that  both  the  rule  mn  and 
order  were  merely  to  quash  the  order  of  sessions  in  Rex  o.  Warell,  East 
1 9  Geo.  III.  But  it  is  reported  in  Doug,  that  the  rule  nin^  and  the  ja^^ 
ment  thereon  went  to  quash  the  rate,  as  well  as  the  order  of  sesaons  coo- 
firming  it.  Doug.  116.  ante,  604.  Inconvenience  might  possibly  arise 
in  some  cases,  from  not  quashing  therate  itsel£  As  suppose  an  order  of 
sessions  affirms  a  rate ;  if  the  order  of  sessions  is  quashed  only,  the  rate 
seems  to  stand  good.  But  if  any  mischief  were  likely  to  ensu6  from  the 
present  practice,  perhaps  the  court  of  King's  Bench  would  remit  the 
order  back  to  the  sessions,  and  direct  them  to  enter  continujuices^  and 
quash  therate  there. 
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the  shape  of  a  rule  (1),  and  entered  as  such  in  the  rule 
book.  (2) 

If  the  Judges  do  not  come  to  a  decision  upon  the  case 
within  theterm,  the  rule  stands  enlarged  until  the  ensuing 
one ;  and  it  has  been  made  a  proviso  in  such  an  adjourn- 
ment that  the  costs  of  maintaining  the  pauper  should  at- 
tend the  event  of  the  cause.  (S) 

The  court,  when  a  case  has  been  disposed  oi^  or  struck  When  re- 
ont  of  the  paper,  from  evident  circumstances  of  mistake,  *^^  ' 
will  sometimes  permit  it  to  be  restored  (4),  or  mentioned 
again  (5)  during  the  same  term. 

But  where  it  was  moved  to  have  an  alteration  made 
in  their  judgment  the  term  ensuing  that. in  which  it 
was  given,  they  have  denied  the  motion'  as  being  too 
late.  (6) 

IL  Of  the  costs.  Of  thecoits. 

If  the  party  who  removes  the  order  succeeds  in  obtain- 
ing the  judgment  of  the  court,  he  is  not  entided  to  costs ; 
but  if  his  rule  be  discharged,  he  must  pay  them  as  taxed 
by  the  master  of  the  crown  office.  (7)  For  5Geo.II.  c.  18. 
enacts,  **  that  if  the  order  or  judgment  shall  be  confirmed  Attachment 
by  the  court,  the  person  entitled  to  the  costs,  for  the  re- 

mm    ^         !■■■       ■■  jiiM^iii  B^^^M^w^  ■  i-i>  "  ■'  ■»■  III 

(1)  See  the  form  Rex  v.  St  Peter's  in  Worcestershire,  Burr.  S^C.  27. 
Rex  V,  Moor  Critchell,  2  East,  S22. 

(2)  See  Burr.  S.  C.  595.  and  the  preface  by  Sir  James  Barrow  to 
his  S.  C. 

(5)  Ovemorton  v,  Salford,  1  Black.  Rep.  456. 

(4)  Rex  V.  Empingham^  Burr.  S.C.  791. 

(5)  Rex  V.  Winter^tt,  Cald.  298. 

(6)  Rex  V.  Moor  Critchell,  supra,  (1). 

(7)  See  Rex  v.  Dore,  And.  252.  A  conviction  for  deer-stesding  re- 
moved under  3  Will.  &  Mary,  c.  10.  the  words  of  which  are,  '^  ftill  costs 
and  dama^.  Probyn  J.,  said,  the  bill  ought  to  be  taxed  as  between 
attorney  and  client,"  and  the  amount  of  costs  is  not  confined  to  the 
aum  mendoned  in  the  recognizance. 
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ttmerj  thereof  wkfain  Im  da]f8(l)  after  demand  voAo, 
upon  oath  of  such  demand,  and  refusal  of  payment,  Aal 
have  an  attachment  granted  for  the  contempt,  and  the  re- 
cognkanoe  not  to  be  diicharged  till  the  coatv  am  paid,  and 
the  mder  oorapKed  wtth*** 

Nocostswhcn      Bnt  if  tfae<ii<<wwf  JaaMpataededyife  wgyt^^  ft— n 
^^1^         M^  the  paity  smng  it  out  is  not  liable  to  coft%  for  he  on^ 

not  to  be  made  liable  for  an  expence  oocaaioDed  by  an  im- 
Or  prosecutor  ptovldeDt  act  of  the  oooft.  {%)  Abo,  if  the  pav^anooeeds 
succeedtin      j^  qoMUng  tiwonkni  in  part^  he  is  not  liable  to  cQal»: 

§B9  ^hera  a  man  and  his  wife  end  daughter  were  naseved 
by  two  justices,  and  die  osder  was  Gonfinned  at  eeimni 
These  orders,  being  removed  into  the  king^s  bendi,  were 
qiiadied  as  to  the  datighter,  and  oonfiisied  aa  to  the  man 
and  his  wife.  The  coart  held,  that  the  pmridiidbofanoi^ 
the  cerHonmi  was  unjustly  burtfaened  with  the  daughter, 
and  had  no  other  remedy  but  to  come  to  the  supaior 
court;  and  the  parliament  never  intended  to  punish  them 
(t.  e.  with  paying  costs)  for  taking  a  legal  remedy  aganst  a 
gravamen.  (S) 

ButoUicrwb&      Bat    the  court   distingaisfaed  it  fiona  Ae  fottowiag 
if  part  quashed  i^^g^  mhne  the  Gouit  affirmed  an  otdcr  of  sessions  as  to 


S^?;?'-         the  point  of  the  apped,  hot  q««hed  .  n»er«li«  «  4e 

same  order  as  to  costs^  iaxase  of  a  new  remoral ;  and  it 
was  determined  that  the  prosecutor  of  the  eertipnai 
should  pay  costs.  (4)  — -  Per  curiam.  Thai  is  a  veary  dif- 
ferent oaac^  ^r  the  party  could  not  be  affected  by  the  part 

(l)  This  must  be  undentood  to  mean  **  st  the  expiration  o^"  i.  e. 
that  the  ten  days  must  elapse  befote  the  attachment  can  be  granted; 
otherwise,  instead  of  the  indidgence  of  ten  days,  supposed  to  be  oSerBfi 
by  the  legislature^  the  party  would  be  liable  to  an  attachment,  imiiie- 
d&itdy  after  a  demand  and  refiisal.  This  point  has  been  so  held,  oo 
nmilar  words,  in  the  stat.  5  &  6  W.  &  M.  di.  11.  sect.  ff.  Rex  v*  lre» 
land,  5  Term  Rep.  512. 

(2}  Res  e.  Wakefield,  Say.  Law  of  Costs,  306. 

(3)  Rex  V,  Madley,  2  Stri  1 1 98. 

(4)  Rex  <7.  Great. Chart,ib.  and  Burr.  S.C.  194. 

IS 
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of  the  Older  which  was  qnadiedy  till  the  aettioiis  had  made 
an  actual  order  about  the  costs ;  and  the  bringing  it  up 
for  the  purpose  of  quashiug  that  part  was  unnecessaiyi 
and  consequently  vexatious,  which  is  the  true  nile  to  go 

If  an  order  is  sent  down  to  die  sessions  to  be  re-stated,  Or  lent  down, 
and  is  returned  back  amended,  the  party  by  whom  it  was 
originally  removed  is  not  liable  to  costs,  if  he  abandons 
the  proseomioa  forthwith.  (3)  But  if  he  diqnitea  the 
amended  order,  instmedngcoonsd,  and  taku^  the  chance 
of  die  judgment  of  the  court  in  his  &vonr,  when  it  comes 
up  a  second  tune^  he  must  pi^  costs. (3) 

Where  the  party,  entering  into  the  recogntzance,  sm>-  Reoogmzance 
ceeds  In  making  his  rule  absolute,  the  reoogniaanoe  is  dis-  ^^ed. 
icharged  as  a  matter  of  course.  (4)    But  if  his  rule  is  dis- 
charged, he  cannot  apply  for  the  disdiarge  of  his  recog- 
niaance  until  he  has  paid  the  CQst8(5),  and,  according  tp 
the  words  of  the  statute^  complied  with  the  order. 

The  court  has  no  power  to  allow  the  espence  incurred  No  power  to 
by  maintaining  the  pauper  between  the  time  of  giving  the  ^^^eeT^^^ 
jodgment  in  the  court  of  quarter  eessions,  and  that  in  the 
king^s  bench,  and  they  have  refused  to  remit  the  original 
order  of  removal  to  the  sessions  for  the  purpose  of  eniMbg 
them  by  an  exercise  of  jurisdiction  in  quashing  if^  to  give 
the  apjH^^^^t  parish  the  costs  of  maintaining  the  pauper 
during  that  period  under  9Greo.I.  c.7.  s«9.  (6) 


(1)  UtoL  V.  Madl^,  aate,  6SS.  (s). 

(s)  ReK  9.  Hitchan,  Burr.  8.C.  504.   Rcak€?.SnQr»ib.6av.   JRear. 
Ed^geworth,  4  Term  Rep.  218. 
(f )  Rex  9,  Edgewortfa,  supra,  (8). 

(4)  Rex  e.  Bief  ,  Barr.  S.  C.  687. 

(5)  Bex  «•  Bdg^wonih,  wpns(S)» 

(6)  See  Rex  o.  Moor  CritdMi;»  attt^  6SU  (l]^  aatf  tlie  poiat  was  di- 
rectly ruled  in  the  following  case. 

By  an  order  dated  2d  Dec.  1812,  two  justices  removed  the  pauper, 
his  wife,  aad  four  childreiis  firora  Moncktoa  Deverell  in  (he  county  of 
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Wiltf,  to  West  Cnannore  in  the  couDty  of  Sommet.  Against  tins  or* 
der,  an  appeal  was  entered  at  the  E^hany  sessions  holden  for  Wilts» 
and  adjourned  to  the  ensuing  Easter  sesdons,  when  the  order  was  con- 
firmed, subject  to  the  opinion  of  the  court  of  King's  Bench  upon  a 
reserved.  The  case  came  on  to  be  ai^goed  in  Trinity  term,  bot 
directed  by  the  court  to  stand  over  to  the  Michadmas  tenn  fioikiwiBi^ 
when  the  order  of  sessions  and  the  orig^al  order  of  two  justices  were 
<|uashed.  Casberdon  the  part  of  the  parish  of  West  Cranmore  now  ap- 
plied for  a  rule  to  shew  cause  why  the  order  of  this  court  should  not  be 
altered  by  omitting  such  part  thereof  as  rdated  to  the  gnashing  of  the 
original  order  of  the  two  justices,  and  that  the  same  should  only  order 
that  the  order  of  sessions  made  in  confirmation  of  the  original  older  of 
the  two  justices  be  quashed;  and  that  the  justices  bdow  ao^ht  be 
ordered  to  enter  continuances  to  the  sesnons  next  ensuing  the  deeisoo 
upon  that  rule,  and  then  and  there  to  quash  the  said  original  order  of  two 
justices,  and  to  allow  the  respondents  their  costs  pursuant  to  9Geo.L  c.  7. 
S.9.  The  olject  of  that  application,  he  stated,  was  to  sopply  adefect  in  the 
juiisdietion  of  the  court  of  King's  Bench,  which  had  no  power  to  aDow 
costs  to  the  respondents,  who  by  an  unjust  removal  had  been  put  to  a 
conuderable  expence  in  the  maintenance  of  six  persons  for  a  period 
amounting  nearly  to  a  year;  that  by  rescinding  a  part  of  the  order  of 
that  coiut  and  remitting  the  original  order  of  two  justices  to  the  ses- 
sions, die  court  below  would  not  only  by  quashing  the  ori^nal  order 
be  enabled,  but  by  the  provisions  of  th(B  stat.  before  me&tioQai^  be 
compelled  by  granting  the  costs  of  maintenance,  to  do  justice  betweeu 
the  parties;  and  that  the  obstacle  which  presented  itself  in  Rex  p. 
Moor  Critchell,  2  East,  S28.  did  not  exist  in  this  case,  since  theapplica- 
tbln  being  made  in  the  same  term  as  that  in  which  the  dedaon  upon 
the  merits  took  phice,  the  court  were  not  called  upon  to  review  the 
judgment  of  a  past  temu 

Lord  EUenborough  C.  J.  I  think  that  there  is  the  same  oljectioo  to 
the  present  application  as  existed  in  the  case  referred  to;  for  as  the 
decirion  upon  the  rules,  if  granted,  cannot  take  place  till  the  next  tenn, 
we  shall  then  be  equally  called  upon  to  revise  a  judgment  of  an  antece- 
dent term. 

Le  Blanc  J.  The  form  of  the  rule  of  this  court,  quashing  the  original 
order  of  two  justices,  as  well  as  the  order  of  sessions,  I  take  to  have  been 
the  regular  established  form,  from  the  earliest  times.  To  grant  there- 
fore the  rule,  which  is  now  applied  for,  would  be  a  departure  fttNn  the 
practice  which  has  hitherto  prevailed. 

Bayley  and  Dampier  justices,  ace.  Rule  refosed. 

Rex  V.  West  Cranmore,  B.  R.  Mich.  54  Geo.  III.  «r  refa/.  Mr.  Ck- 
berd,  but  that  it  may  under  some  circumstances  be  made  acondioon  in 
the  rule.    See  Ovemorton  v.  Salford,  ante,  681.(3}- 
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Sect.  VII. 

■ 

Of  the  Proceedings  on  Remaoal  of  Records  qfComiction  had, 
before  JusHces  of  Peace  into  the  Court  (fKin^$  Benichi  (1 ) 

r 

Thk  proceedings  on  removal  of  records  of  conviction 
had  •before  justices  of  the  peace  into  the  court  of  kin^g^s 
bendiy  di£fer  in. some  respects  from  proceedings  on. re* 
moval  of  other  orders,  and  therefore  seem  to  require  k 
particular  explanation,  at  least  as  to  those  points  in  Which 
that  diiierence  consists. 

The  same  notice  of  the  application  fdr  a  certiorari  on  Notice  to  re- 

the  part  of  the  defendant  is  necessary,  as  in  the  case  of  ??^^®  convic- 

i_  J  1     1         u  ..II  1    tions. 

other  orders ;  and  when  the  certiorari  has  been  granted, 

a  similar  recognizance  to  prosecute  it  must  be  given,  un-  Recognizance, 
less  the  offence  be  against  the  statute  of  4  Ann.  c«  14.  *^  for  4  Ann.  c.  14. 
the  better  preservation  of  the  game;''  in  which  case,  by  ^°<^- 
section  2.  of  that  statute,  it  is  directed,   that  the  party 
against  whom  the  conviction  shall  be  made,  shaU  give  a 
bond  to  the  prosecutor  in  the  manner  there  prescribed;  or 
if  it  be' an  ofience  against  the  statute  16  Geo.  III.  c.  SO*  i6  Geo.  III. 
**  for  preventing  the  stealing  of  deer,'*  a  bond  must  be  given  ^'  ^^' 
to  the  justice  or  justices  convicting,  in  the  manner  di- 
rected by  section  19.  of  this  statute. 

The  record  of  conviction  being  returned  into  the  court  Proceedings 
of  king^s  bench,  in  obedience  to  the  writ  of  certiorari,  it  *°  ^'  ^  ^o*" 
is  not  necessary  to  make  a  motion  to  file  it,  as  in  the  case  Bu^^cn  • 

of  other  orders,  but  it  is  put  upon  the  file  of  course*    The 
defendant  then,  by  his  clerk  in  court,  enters  a  comparentia, 
or  appearance  to  the  conviction;    and  either  party  may  ; 
by  counsel,  obtain  a  rule  for  a  concilium,  and  procure  the 


(1)  This  section  is  not  strictly  within  the  plan  of  the  present  work. 
But  the  information  b  so  useful,  and  comes  from  a  source  so  entirely  to 
be  relied  upon  for  accuracy,  that  1  cannot  resist  the  temptation  of  in- 
serting it. 

vol*  II.  8  8 


$>•  Of  ih£  Pracudinp  m  Remaoal  if  Bi€ord$9 /Ifc* 

conviction  to  be  let  down  in  the  crown  paper  for  argn- 
Notice  of  the  meat  Notice  of  this  rule,  and  of  the  day  ajqpointed  for 
^^^^  the  hearing,  being  given  to  the  opposite  party,  paper  books 

are  delivered,  as  in  the  case  of  orders  of  justices;  but 

when  the  conviction  is  called  on  in  the  paper,  the  junior 

counsel  for  the  party  objecting  to  die  conviction  b^ins; 

the  junior  counsel  on  the  other  side  is  heard  in  answer 

to  his  objections,  and  the  ddendants'  counsel  is  heard 

in  rq[>ly,  but  only  one  counsel  ia  heard  for.  each  par^. 

lionet  OB      If  the  court  affirm  the  oonvictioo,  the  prosecutor  is  cu- 

sffinnance  for  titied  to  a  levari  fadoi^  if  a  penalty  has  been  adjudoed, 

^^  ^'  and  not  before  levied,  and  to  a  side  bar  rule  to  tax  his 

kwiA  mg^       costs,  in  case  the  certiorari  was  sued  out  by  the  defendant. 

If  the  court  quash  the  conviction,  the  defendant  is  enttded 
to  have  his  reoogninnoe  or  bond  discharged. 
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Abandonment, 

of  order  of  removal^  ii.  144. 
of  8  certificate*  defined,  ii.  181. 
inatuncffl  of,  ii.  183. 
ABILITY, 

ground  of  rateability,  i.  71. 78.  75. 163.  230. 
consists  in  what,  i.  163. 

what,  according  to  Lord  Mansfield,  t;  164. 
ABSENCE,  from  service,  i.  389. 

to  avoid  a  settlement,  i.  411.    See  Hiring  and  service, 
settlement  by. 
ACCESS,  how  fiEur  presumed,  i.  331.    See  Bastard. 
ACCOUNTS,  of  overseen,  ii.  43& 

ACKNOWLEDGEMENT,  settlement  by,  ii.  134. 
by  relief,  ii.  135. 

mere  relief,  no  evidence  of,  ii.  135* 

nor  to  casual  poor,  ii.  136. 

otherwise  if  given  as  to  a  parishioner,  ii.  1S7. 

relief  to  a  pauper  resident  m  another  parish,  ii. 

137. 
primil  fiicie  evidence  only,  ii.  138. 
relief  after  settlement  by  estate  in  another  pa* 
rish,  ii.  138. 
by  certificate,  ii.  138.    . 
eSsct  of,  ii.  139. 

as  to  acknowledging  a  marriage,  ii.  139. 
legitimacy,  ii.  139. 

unless  fraudulent,  ii.  139. 
up  to  what  time,  .ii.  140. 
how  &v  conclusive,  ii.  140. 
if  undelivered,  ii.  141. 
See  Certificate, 
s  s  2 
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ACKNOWLEDGEMENT, 

by  not  appealing  from  an  order  of  removal,  iL  142. 

how  far  concloflive,  ii.  l^S. 
effect  of  removal  unappealed  agunst, 

of  parties  residing  tmder  a  certificate,  ii.  142. 

of  persons  described  as  husband  and  wife,  ii.  143. 

of  a  person  described  as  a  widow,  ii.  143. 

of  a  person  described  as  a  wife,  ii.  143. 

concludes  only  as  to  persons  mentioned  in  the 
order,  ii.  143. 
to  be  conclusive, 

the  order  must  be  bonft  fide  obtained,  ii.  144. 

must  be  executed,  ii.  144. 

not  ex  facie  void,  ii.  144<. 
order  voidable,  but  not  appealed  against,  ii.  144. 
order  must  be  to  a  place  having  overseers,  ii.  145. 
order  directed  to  a  parish,  and  the  removal  to  a  town- 
ship of  same  name,  ii.  145. 

conclusive  to  what  time,  ii.  146. 

whether  it  interferes  widi  an  inchoate  right  of  set- 

dement,  ii.  146. 
evidence  necessary  to    establish  the  settlement, 

ii.  147. 
ACT  OF  PARLIAMENT. 

See  Statute-words. 
ACTION, 

where  overseers  are  improperly  appointed,  L  39. 
against  overseers,  ii.  479.* 
upon  bond  ffiven  to  the  parish,  ii.  318. 
note,  U.319. 

evidence  to  support,  ii.  320. 
See  Bond, 
for  illegally  committing  a  pauper,  ii.  266. 
false  return  to  a  certiorari,  ii.  595. 
against  constables,  &c.,   must  be  brought  within  six 
months. 

See  Protection. 
ADJOURNMENT, 

of  an  appeal,  ii.  535. 

in  wnat  cases,  ii.  535>  536. 
by  consent,  ii.  5S6. 
no  costs  upon,  ii.  573. 
See  Appeal, 
of  a  sessions,  ii.  536. 
to  what  time,  ii.  536. 
See  Sessions, 
how  it  must  be  set  forth,  and  when^  ii.566. 
v^hen  unnecessary,  ii.  565*  «.  (5).  566. 

See  Clerk  of  the  Peace.   Continuance. 

ADJUDICATION, 

upon  appeal  against  an  order  of  removal, 
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ADJUDICATION, 

of  an  order  confirmed,  ii.  578. 
order  quashed,  ii.57S. 

for  want  of  form,  ii.  579. 
of  paupers'  settlement  collaterally»  ii.  580. 
ADMINISTRATION, 

how  proved, .  ii.  120. 

exemplification,  ii.  120. 
book  of  ecclesiastical  court,  ii.  120. 
though  a  subsequent  grant  of,  ii.  120. 
ADMINISTRATOR, 

settlement,  when  gained  by  the  estate  of,  ii.  95, 96. 
See  Settlement  by  Estate. 
AFnDAVIT, 

for  mandamus  to  corporation  to  pay  poor's  rate,  i.  266. 
for  a  mandamus  to  sessions  to  receive  an  appeal,  ii.  503. 
for  a  certiorari,  ii.  586. 
how  entitled,  ii.  586.,  n.  (2). 
AGREEMENT, 

to  avoid  a  settlement,  i.  358.  . 
by  the  master,  i.  358. 
servant,  i.362. 
to  bind  an  apprentice  gives  no  settlement,  i.  497* 
conditional  to  cancel  his  indentures,  i.  557. 
to  assign  an  apprentice,  stamped,  i.  565. 
AID, 

rating  parishes  in,  i.  240. 

See  Rate  in  Aid. 
ALDERMAN, 

of  London,,  power  of,  i.  45. 

not  liable  to  parish  offices.    Rex  v.  Abdy.  Cro.  Car.,  585. 
ALETASTER,  guns  a  settlement,  i.  618. 
ALIEN, 

acquires  a  settlement,  when,  ii.  150. 
incapacity  of,  to  take  freeholds,  ii.  150. 

leaseholds,  ib.,  and  n.  (9.)    . 
enabled  to  take,  how,  ii.  151. 
ALLOWANCE, 
poor's  rate. 

See  Poor's  Rate, 
of  overseers'  accounts,  ii.  444. 
by  what  magistrates,  ii.  444. 
under  50  Geo.  lU.,  ii.  449. 
of  an  appeal  without  quashing  the  order,  efiect  of,  ii. 
569.  579. 
ALMS  HOUSES, 

when  rateable,  i.  186. 
when  not,  i.  184. 
AMENDMENTS, 

of  orders  of  filiation,  ii.  312. 
•  of  ordm  of  removal  by  the  sessions,  ii.  551. 
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AMENDMENTS, 

in  wlmt  caBeBf  iL551. 

matter  of  fomi,  ii.  651. 
in  what  net,  ii.  558. 

matter  of  tubitanoei  ii.  5SS, 
of  rates,  ii.  SS4i. 

under  41  Geo.IIL  c.33.»  ii.  555. 
how  before,  ii.  554. 

not  to  be  in  a  return  to  certiorari^  ii.  557. 
unlets  by  juaticea' consent,  ii.558. 
rate  amended  by  K.  B.  on  certiorari,  ii.  606. 
See  Clerk  of  the  Peace. 
APOTHECARIES, 

exempt  from  parish  offices,  when,  i.  52. 
APPE  AL»  m  what  cases  to  the  sessimis,  &c 

against  an  appointment  of  orerseers,  i.  96. 56. 
by  whom  brought,  i.56. 
party  aggrieved,  i.  56. 
parishioners,  i.56. 
against  a  rate  in  aid,  i*249. 
against  a  distress  for  a  poor's  rate,  i.  £60- 
against  order  respecting  apprentices,  i.  549. 
against  a  removal  by  a  pass, 
none  lies,  ii.  239. 

que^  if  by  the  vagrant,  ii.  $40. 
or  a  roreigner  without  settlement,  iLd40l 
against  an  adjudication  as  a  rogue,  Ac,  ii.27^  276. 
against  an  order  of  filiation,  iu  909. 
preliminaries  to  by  49  Geo.  UL  c  68.,  ii.  909l 
as  to  notice,  ii.  S09. 
what  is  insi^dhnent,  iL  909. 
verbal  sufficient,  ii.  910^ 
to  what  sessions,  ii.  910. 
who  detenditae  both  on  law  and  fact,  ii.  9)2. 
may  quash  in  part,  and  affiha  the  reaudnder,  iL  912. 
their  judgment,  how  &r  ecmchiBive^  11. 514, 915. 
to  be  find  must  be  on  merits,  ii.  915. 
the  parish  cannot  appeal,  ii.  909.  916^ 
against  an  order  to  take  an  apprentice,  i).  944. 

master,  when  concluded  from  appealing,  ii.  350- 
points  to  be  discussed  on^  ii^  95(X,  Ac. 
against  an  order  of  refief, 

none  lies,  ii.  974. 
against  aAy  act  of  justices  under  22  Geo.  III.  cSS., 

ii.  406. 
against  overseers'  accounts,  ii.  406* 
by  parties  aggrieved,  iL  459. 
succeeding  overseers  on  behdf  of  the  pwMh  u.  459. 

who  may  join  in,  iL  487*  '* 

to  what  sessions^  ii.  462.^  &c. 
to  the  next  possiblraessiima  after  tte  idlowance, 
11.  466. 
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APPEAL. 

where  notice  of  appeal  was  to  be  given  on  the  day 

of  allowance,  li.  465. 
pteviouB  allowance  necessary,  ii.  467. 
notice  of  appeal,  ii«  459. 

must  specify  causes  and  grounds  of  objection,  ii.459« 
insufficient  merely  to  state  the  items  objected  to, 

ii.  459. 
what  is  not  a  waiver  of  the  notice,  ii.  4^1. 

See  Notice, 
power  of  sessions  to  find  a  balance,  ij.468. 
to  order  payment,  ii.  468. 

so  may  justices  out  of  session,  ii.  470. 
compellable  by  mandamus,  when,  ii.  470. 
nunr  remit  to  the  justices  to  whom  die  accounts 
have  been  first  referred,  ii.  469. 
by  overseers  under  50  Geo.  UL 
against  reductions,  ii.  470. 
to  what  sessions,  ii.  470. 
conditions  to,  ii.470. 
power  of  sessions  over,  ii.  470. 
as  to  costs,  ii.  470. 
against  a  conviction, 

by  parish  officers,  ii.  478. 
APPEAL^  against  poor's  rate,  ii.  485. 
by  what  statutes  given,  ii.  485. 
who  may  appeal  against  a  rate,  ii.  486. 
who  may  jom  in,  ii.487> 
several  rates  included  in  one  appeal,  ii.487. 
to  what  sessions,  ii.  490. 
when  to  a  limited  jurisdiction,  ii.  490. 
to  die  county  sessions  if  there  be  not  four  justices,  ii.  491. 
APPEAL,  against  an  order  of  removal,  ii.  488. 
bv  what  statutes,  ii.  486. 
or  the  parties  to,  ii.  488. 
to  what  sessions,  ii.  49S. 
not  to  a  limited  jurisdiction,  ii.4^. 
the  reason  of  this,  ii.  494.,  if.  (2). 
their  order  is  null,  ii.  494. 
by  1  Geo.  IV.  if  there  be  not  six  justices,  ii.  495.^^ 
to  general  sessions  if  there  be  no  quarter  sessions,  ii.  498. 
APPEM^,  against  charges  of  maintenance  durii^  suspension 
of  order  of  removal  above  20/.,  iL  371. 
time  of  bringing,  ii.  S72. 

time  for,   to  be  reckoned  from  service  of  the  order, 
ii.  878. 
order   must   be  served  within  reasonable  time, 
ii.S78.  «.(1). 
against  ordei^  of  suspension,  ii.  488. 

notwithstanding  paupers'  death,  ii.  488. 
against  cosu  though  under  201.,  ii.  489. 

s  s  4 
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APPEALS, 

and  no  notice  in  three  days,  li.  489. 
APPEAL,  of  entering  at  the  sessions,  it.  496. 

entered  hy  the  clerk  of  the  peace,  when,  iL496. 
special  motion,  when  necessary,  ii.  497. 
at  what  sessions  against  a  rate,  ii.497. 
the  next  practicable,  ii.498. 
after  rate  allowed,  ii.  498, 
at  what  sessions  against  an  order  of  removal) 
the  next,  ii.499. 

after  pauper's  removal,  ii.  499. 
when  order  abandoned,  ii.  499. 
must  be  to  next  original  sessions,  iL  500. 
though  intervening  adjournment,  ii.  501. 
next  quarter  sessions,  ii.  501. 
not  general  sessions,  ii.  501. 
for  the  division,  ii.501. 
of  entering  at  an  adjournment,  ii.  502. 
not  usually  heard  then,  ii.  502. 
if  no  adjournment,  consequence  of,  ii.503. 
but  the  party  is  not  obliged  to  ent^  his  appeal  at 
the  adjournment,  although  it  is  the  practice, 
ii.  510. 
next  sessions  is,  next  possible  sessions,  iL  503. 

second  sessions,  when  so  held,  ii.  503, 50^  SOS.  503. 
the  aggrieved  party  is  intitled  to  reasonable  doie  to 

inquire,  ii.  504. 
Sunday  is  not  to  be  taken  as  a  day  for  such  purpose, 
ii.  504. 
where  a|>peal  is  prevented  by  agreement  to 

refer,  ii.  511. 
where  appeal  is  not  entered  by  agreonent, 
ii.  512. 
when  held  not  to  be,  ii.505, 506. 
if  the  party  is  not  prepared  to  try  at  such  second 
sessions,  ii.  507. 
remedy  to  compel  sessions  to  receive  an  ai^peal,  ii.  513. 
form  of  entering  after  mandamus,  ii.515. 
APPEAL,  of  the  notice  of,  ii.  515. 

See  Notice. 
APPEAL, 

adjourning  appeal  for  want  of  notice,  when,  ii.518. 520. 
&c. 
so  for  insufficient,  ii.  518. 520. 
dismissing  appeal  for  want  of  sufficient,,  ii.  519, 590. 
proof  of  service  of  notice,  ii.  527*  532.  539. 
objections,  how  argued  on,  ai^  542. 
appearances  of  parties,  effect  of,  upon,  ii,  532. 
if  neither  appear,  ma^  be  struck  out,  ii.  532. 
party  may  waive  his  right  of,  ii.  588. 

effect  of,  upon  llie  settlement,  ii.  578. 
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APPEALS,  of  adjourning, 
in  what  cases,  ii.  535. 

by  consent,  ii.  5S6. 

for  sessions  to  advise,  ii.  536. 

if  divided  in  opinion,  ii.  536. 

must  not  be  bevond  next  sessions,  ii.5S6. 
want  of,  avoids  a  subsequent  order,  ii.  537. 
B.R.  directs  the  sessions  to  enter  adjournments, 
in  what  cases,  ii.538. 
in  what  not,  iu  538. 
APPEALS,  of  hearing, 
order  of,  ii.  539. 

when  pauper  to  be  produced  at,  ii.  539. 
who  to  produce  the  order  of  removal  at,  ii.539. 
how  conducted, 

respondent  begins  in  removals,  ii.  540. 

when  appellant  begins,  in  cases  of  rates,  iL  540. 

.when  respondent,  ii.540. 

copj  of  the  rate,  when  to  be  read,  il.  541. 

notice  to  produce  it,  ii.  541. 

forms  in  cases  of  orders  or  removal,  ii.  542. 

if  sessions  refuse  evidence,  ii.  544. 
APPEALS,  of  re-hearing,  when  a  case  is  to  be  re-stated, 
of  sending  down  for  re-statement,  ii«606. 
.     grounds  for  remitting  it,  ii.  606. 

not  if  fact  immaterial,  ii.  607. 

nor  in  rates,  ii.  608. 

will  remit  a  second  time,  ii.  609. 

ancient  form  of  remitting,  ii.  609. 

modem  practice,  ii.610. 

parties  begin  de  novo^  ii.  610. 
unless  remitted  for  informality,  ii.  611; 

manner  of  re-hearing  f^peals,  ii.611. 
a  new  notice,  quere  if  necessary,  ii.  611. 
of  continuances^  ii.611. 
of  stating  the  case  anew,  ii.  611. 
of  returning  it,  ii.  612. 

if  order  contradicts  the  former,  ii.  612 
motion  to  quash,  ii.  6 J  2. 
APPEAL,  of  the  sessions,  judgment  upon,  ii.  545 
who  may  vote  in,  ii.  545. 
who  may  not, '  ii.  545. 
when  to  be  adjourned,  ii.  546. 
when  sessions  may  refer,  ii.  547. 
when  amend,  ii.  551. 

See  Amendments, 
ofstating  a  case,  ii.  556. 
form  of  die  judgment,  ii.  564,  &c. 
in  orders  of  removal,  ii.  569,  &c. 
in  rates,  ii»570. 

under  41  Geo.  IU.  c.  23.,  ii.  570. 
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APPEAL. 

of  its  caption,  u.  S65. 

must  appear  to  be  ^iven  uponappetl,  ii-  5OT- 
need  not  state  tbe  tune  of  8  mno?aI»  ii.  5G8. 
must  not  be  con^onal,  ii*  Bil. 
APPEAL,  effect  of  the  jud^ent  on,  ii.  678. 
in  ordcfr  of  removill,  ii.578. 

of  an  order  confirmed,  ii.  578* 

an  order  quashed  on  the  merits,  ii*  578* 

Suashed  for  informality,  ik  579. 
owing  appeal  widiout  quaflfui^  the 

ii.  579. 
APPEAL,  of  the  costs  in,  ii*  571  • 

See.  Costs, 
maintenance  in,  ii.  575. 623. 

See  Maintenance. 
APPOI5ITMENT,        See  Appointment  of  Overseers. 

Secf  Orders  of  Appdntment. 
APPRENTICE,  voluntary, 
of  the  binding,  i.496. 
by  deed,  1.496,  497* 

indentore  unnecessary,  i*497*>  ^c- 
wbo  parties  to,  i.  497* 

master*s  coddkion  in  life,  inmaterial  what,  i.  496. 

so  master's  age,  protided  no  fraud,  i.498. 

so  though  both  master  and  appnaitice  are  under  a 

paramount  obKgatSon,  i.586. 
where  they  were  on  Ihe  staff  local  militia,  and 

under  command  of  superior  ofiieeni,  i.  586. 
master  residing  in  another  county,  i*4§9. 
apprentice's  age  immaterial^  i.  497, 496.  545. 
by  what  words,  i.588. 
time  of  serf  ice,  uSQO, 
what  covenants,  immaterial,  i*  545. 

?unishment,  i*547*  ' 

CE,  '  < 

of  the  stamps,  i.517* 

for  the  deeds,  i.51?. 

premimn,  i.  518.,  dtc 
See  Apprenticeship,  Settlement  by, 
of  executing  the  deed,  k  499. 
master's  neglect  to  execute  deed,  L499. 
of  discharging  the  indentures,  i.  545* 
by  two  justices,  i*  547. 

must  be  on  master's  complaint,  and  on  oath,  i.  548. 
appeal  to  sessions,  1. 549. 
no  certiorari  to  remove  tileir  osder,  i.549. 
by  the  sessions,  i545. 
what  sessions^  i.  550. 
must  consist  of  four  justices,  i.  SS6» 
appeal,  i.  548. 


INDEX.  ^5 

APPRENTICE, 

by  original  jurisdiction,  i.  551. 
extenos  to  all  trades,  i.  550. 
dther  party  may  complain,  i.  552. 
of  the  summons  to  appear,  i.  3S6i. 
master^iB  appeaifanc^  1.552. 

or  default,  i.  552. 
may  be  compelled  to  sarve  witbin  sev«a  years  after 
expiration  of  term  for  time  to  bAs  absented 
blmself,  i.  548.  579. 
APPRENTICE,  voluntary, 

of  discharge  by  the  sessions,  i.  551. 

grounds  of  discharge,  i.55S. 
ow  stated  in  the  order,  i.55S« 
for  idiocy,  i«  553« 
restitution  of  apprentice  fee,  L  553. 
form  of  the  oroer^  L554. 

under  hand  and  sesil,  i.  554. 
qusere  when  order  ooncluaiye^  i.  554» 
of  discbarge  by  deaith^  i.  554k 

apprentice  attai^g  twenty-one,  i.  555. 
of  discharge  by  consent,  i  556. 
for  mmors,  i.  5S6m 
when  an  ii^bnl  asay  put  an  end  to  apprenticeship, 
1.559* 
form  of  discharge,,  i.557* 

rule  for  ascertaining,  i.  558. 
cancelling  the  iadentures^  f.557. 
exchanging  them,  i.  557* 

cancelled,  thoo^  remaining  with  the  master  when, 
i.  558^5591 

li^nnot,  L560L 
considenilion  for  cancelling  unpaid,  i.  560,  dec. 
agreement  to  oaDceK  wk  axondition  which  is  not 
performed,  no  canceSing,  L560b 
no  consideration  given^  i'569. 
ofsenriee  under  die  indeotwe^  i«564u 
wkh  aaoiber  fansMr,  t.565. 
See  Apprenticeski»,>settlement  b^ 
effect  of  a  cmficate  on  nis  aettlemeot,  iL  177f  Ac 
APPRENTICE,  parish, 

regulationa  as  to  binding  by  56  Geo.  IIL  ciSO.,  i.  508. 
construction  of  56  Geo*  IlL  6.199*,  i*  514* 
justices  to  make  order  for  binding,  i*509*. 
to  sign  allowance  of  indenture^  k509. 
if  intendra  master  residea  nore  than  forty  miles  from 

parish,  i*510. 
or  in  another  county,  i*5l0. 
order  of  justices  to  be  referred  to  by  date  in  indenturcy 

i.  509. 
no  settlement  gained  if  not  so  referred  to,  i.  512.  «.(1). 
exempt  from  duty  on  indenture  by  8  Ann.  c.S2.,  i.  322. 


036  INDEX. 

APPRENTICE,  parish. 

binding  in  a  different  county  onder  BS^Geo.  III.  c.134., 

i.515. 
notice  must  be  served  or  acknowledged  before  a  bind- 
ing allovred  in  a  diferent  county,  i.  516.  ■ 
this  extends  to  places  where  justices  have  exclusive  ju- 
risdiction, i.516. 
statutes  respecting,  ii.841. 
by  whom  put  out,  ii«  841. 
justices'  consent,  ii;  S4^ 
child's  age,  ii.  S42. 
master's  condition,  ii.S42. 
indentures,  how  proved,  i.  593.,  ftc. 
by  register  of,  i.611. 
See  Deed,  evidence, 
how  discharged,  i.  545. 556. 
who  compellable  to  take,  ii.  34>S. 

occupiers  residing  in  the  parish,  ii.  S4S. 

out  of  it,  ii.  343. 
joint  occupiers  severally  liable,  ii.  344. 
occupier  of  tithes,  ii.  345. 
inhabitants  not  occupiers  of  real  property,  qasece, 

ii.345,. 
strangers,  binding  to,  good,  ii.  346. 
but  not  obliged  to  take,  ii.  343. 
compeUmg  masters  to  provide  for,  ii.346. 
by  justices'  order,  ii.  347. 
cannot  order  master  to  pay  wages  or  moneys 
ii.S48. 

or  clothes,  ii.  350.    • 
covenant  lies  against  executor  of  master,  ii.  348.^^ 

indictment  for  disobeying  their  order,  iL  349- 
penalty  10^,  ii.349. 
redress  against  an  order  to  take  an  apprentice,  ii.  54d> 
by  appeal,  ii.  349. 

where  master  concluded  from,  ii.  350. 
what  sessions  msy  determine  upon,  ii.  350. 
no  original  jurisdiction  by  appeal,  ii.  349. 
may  state  a  case,  ii.  350. 
APPRENTICESHIP,  setUement  by,  i.  285. 493. 
general  rules  respecting,  i.  493,  494. 
nuuniage  previous  to  apprentic^ip  immaterial,  i.493. 
division  of  the  subject,  i.  495. 
of  the  binding,  i.^6. 
who  parties,  i.497. 
minor,  i.  498. 
adult,  i.498. 
voluntary,  i.496« 

parish  officers  and  parent  consent,  i.  50S. 
by  the  parish,  i.  503. 
officers  of  parish  parties,  i.  503. 


INDEX.  6S7 

APPRENTICESHIP, 

same  personB  overseers  and  churchwardensy 

i.50S. 
indentures  executed  by,  valid,  uGM. 
so  where  one  person  executes  indenture  act- 
ing in  the  double  capacity  of  church- 
warden and  overseer,  i.  5M. 
one  churchwarden  by  custom,  and  one  over- 
seer execute  indenture,  i.  504» 
overseers  of  township  execute  indenture  with- 
out churchwardens  of  the  parish  at  large, 
1505. 
indentures  executed  by.overseera  of  township, 
and  churchwardens  acting  for  township,  not 
being  sworn  churchwardens  of  township, 
1.505. 
indentures  executed  by  overseers  of  township, 
&c.,  and  churchwardens  of  township,  i.  506. 
indentures  executed   by  overseers  and  one 
churchwarden,  &&  where  two  formerly  were 
appointed,  i.  506. 
voluntary  by  a  pauper,  i«  507. 
for  what  time,  i.  500. 
less  than  prescribed  by  the  statute,  i.  500. 
longer  time,  i.  501. 
other  parliamentary  regulations,  i.  501. 
assent  of  justices  necessary  to  parish  binding, 

i.507. 
when  not  necessary,  i.  507. 
See  Apprentice,  parish, 
of  the  stamps, 

on  the  deed,  i.  517. 

want  of,  how  cured,  i.518. 
on  the  fee,  i.  518. 
statutes  respecting, 
8  Ann.  c.9.,  i.518. 
44  Geo. III.  C.98.,  i.527.  529. 
48  Geo.  III.  c.  149.,  i.  5S0. 
55  GecIIL  C.184.,  i.5S0. 
exceptions,  i.531. 
duty  paid  on,  more  than  master  receives,  i.  522. 
cases  exempt  from  duty,  under  8  Ann.,  i.  521. 
where  no  consideration  paid,  i.  521. 

under,  20s.  i.521. 
things  furnished  for  the  apprentice,  i.  522. 
money  to  clothe  him,  i.  522. 
maintenance  for  him,  i.523. 
maintenance  for  apprentice,  master  paying    no 

equivalent,  i.524. 
reservation  to  master  from  his  earnings,  i.  524* 
parish  apprenticeot  i*  525. 529. 


6S8  INDBX. 

APPRENTICESHIP, 

voluntary,  if  fee  paid  out  of  pariah  fund,  t.52S; 
apprentices  bound  by  a  public  charity,  L  525.  5S9- 

thottgh  temporary,  aa  by  annual  subacription, 

limited,  t»596^ 
by  oharitaUe  donadve  fund  in  parish,  i«  529. 
recital  in  indenture  insi^AcioDt  efidence  of,  L529. 
contract  as  servant  and  as  ^)prentice, 
difference  between,  lAi* 
criterion  to  distinguish  them,  i.5S2«  538.  e^seq. 
See  Contracts, 
ofthesertioeneeessaryi  i.564» 

e^cc^ionof  tlmeimmalmal,  L565. 
service  with  the  ^riffinal  master,  i.565. 
by  consent  with  another,  i»565. 
by  whom  giveni  i.  566. 
executor,  i.  566. 
administrator,  i.566. 
parish  ap{>rentice8,  master  dead,  i.  566. 
sufficient  consent,  what,  i^  567* 

rules  respecting,  i.567* 
by  assignment,  i.  5^. 
staaaped)  i.568. 
by  parol,  i.568. 
CKpross,  i.569. 
imnliedi  i«569. 
knowleage  of  the  service^  no  cbnaan^  i.  570* 
consent  to  serve  generally,  insoffictent,  i.  570. 
general  discharge,  i.571. 

by  widow,  who  had  no  interest,  t.569. 
consent  to  the  particular  service,  good,  i.  572. 
after  general  licence  to  depart,  i.  57S. 
instances  of  particular  assent,  L  578 — 575. 
of  knowledge  of  service  without  consent,   L  576 

—579. 
master  deriving  benefit  from  the  service,  i.  579. 
must  consent  as  master,  i.  580. 
must  be  under  the  first  indentures,  i.  580. 
not  where  the  master  professes  to  bind,  denoivOf  uSSh 
second  master  should  know  of  the  original  binding,  L581. 

circumstances  notsJfecting  the  consent,  L581. 
of  the  residence,  i;582. 

distinction  between  it  and  a  servant's,  i.  582. 
must  be  in  parish  or  towndiipto  confer  settlement, 
1.588. 
and  in  charaeter  of  apprentice,  i.58S« 
forty  days  sidficient,  t.  588. 
though  at  intervals,  1.  dSS* 
though  service  be  interrupted,  I.584. 
and  though  iidiabilaflcy  in  the  intervals  b 
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APPRENTICESHIP, 

where  no  settlemeDt  caa  be  gainedi 

i.5as. 

fettlement  where  he  sleeps  the  last  night 

of  the  forty  days,  i.  584. 
under  a  certificate,  ii.  177«  181. 
apprentice  certificated   gains  no  settle- 
ment, ii.l77. 
of  certificated  persons,  gains  no  settle- 
ment, ii.  177. 
See  Certificate, 
nor  serving  a  certificated  person  by  assignment, 

ii.  180. 
nor  serving  uncertificated  inhabitant  by  assignment 
firom  a  certificated  master,  ii,  180« 
apprei^ce  may  gain  a  settlement  if  master  can»  IL  ISO- 
apprentice  of  certificated  master,  not  delivering  certi- 
ncate  for  forty  days,  ii.  180. 
minor  serves  apprenticeship  with  a  certificated  mas- 
ter, and  has  his  father's  subsequent  settlement, 
ii.l86. 
servins  in  one  place,  residing  in  another,  settlement 

is  where  he  sleeps,  i.585. 
master's  consent  immaterial,  i.585. 
so  his  knowledge,  i.586. 
working  without   residing,  gives  no   settlement, 

i.585.  n.(l). 
residence  on  ship  board,  i.  586. 
residence  during  illness,  gives  no  settlement,  when, 
i.  586. 
when  it  does,  i.  587. 

cripple  residing  with  master,  gains  a  settle^ 
ment,  i.588* 
must  be  under  the  indentures,  u  588. 
apprentice  residing  with  his  uncle,  his  master  being 
oankrupt,  and  Imving  run  away,  gains  no  settlement, 
i.  589. 
so  neither  where  he  sleeps  casually  in  the  parish,  if 

not  during  his  service  under  the  indentures,  i.  589. 
so  although  the  cessation  of  service  is  for  the  master's 
convenience,  be  gains  no  settlement  in  the  parish 
where  he  resides,  L  590. 
so  where  the  cessation  of  service  is  provided  Ut  in  libe 

indenture,  i.  590. 
when  the  service  ceases  is  a  fact,  the  apprentice's  in- 
tention to  serve  or  not,  is  not  to  be  considered  i.5fil. 
distmction  between  apprentices  and  servants  im  to  inca- 
pacities, i.591.  ' 
master's  condition  immaterial,  i.  586* 
so  whe^er  l^is  residence  be  temporary,  or  whether  he 

be  settled  or  not,  i«  586. 
proof  of  the  settlement,  i.  592. 
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APPRENTICESHIP, 

of  the  binding,  i.592* 

deed  in  adverse  parties'  possession,  i.  593. 
of  the  execiition  of  indenture,  i.  593. 

See  Indenture,  witness, 
subscribing  witness  must  be  called,  i.  594v 
proof  by  circumstances,  i.604'.,  &c. 
of  other  requisites,  i.616. 
See  Cop7«  —  Deed.  —  Hand-writing,  &c. 
ASSIGNMENT, 

of  pa^rish  iq>prentice,  i.511.  ii.S48«  (6) 
duty  on,  i.  529. 
See  Agreement.  —  Stamp. 
ARBITRATION, 

justices  may  refer  by  parties'  consent,  ii.  547. 
ARCHDEACON  to  swear  in  churchwarden,  i.  44. 
cannot  try  election  of,  i.  44. 

function  ministerial,  i.  44. 
for  not  obeying  mandamus,  i.  62. 
ATTACHMENT, 

for  neglect  to  obey  a  certiorari,  ii.  595. 
by  the  king's  bench,  to  enforce  an  order  of  filiatioo, 
ii.232. 

for  not  paying  costs,  ii.  621. 
sessions  cannot   attach  parish  ofBcers  for  conten^pt, 
ii.  475. 
ATTAINDER, 

settlement  from  an  attainted  father,  i.308. 

by  one  attaint  by  purchase  of  copyhold,  ii.  151. 
ATTORNEY, 

exempt  from  parish  offices,  i.  5h 
notice  of  ^>peal  when  signed  by, 
against  rates,  ii.  521. 

removals,  ii.524. 
served  on,  when,  ii.  527* 

admissions  by,  do  not  amount  to  a  waiver  of  notice, 
when,  ii.46]. 
BAIL, 

See  Bastard.  —  Bonds. 
BANKRUPT, 

overseer,  proceedings  against,  ii.454. 

See  Overseer. 
BANKRUPTCY, 

no  dissolution  of  servants'  contract,  i.405. 
nor  apprentice's  indentures,  i.555. 
BANNS, 

publication  of,  when  void,  i.  296, 

when  must  be  republishedi  i.296. 

marriages  by,  i.  295. 

when  void  for  want  of  publication  of  banns,  i.  295. 
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BAPTIST  PREACHER, 

exempt  fimn  aerving  iNviih  «flces,  i.53. 
BASTARDfi, 

how  proved  to  be,  i.  330* 

if  no  marriage,  i.  SSOi 
husband  alive,  LSSO. 
beyond  aea,  i,  9SI. 
divorced,  i.SSl. 
non-access  proved,  i.  SM. 
but  access  will  be  presumed,  i.  88K 
iiBOOtent,  i.3SS9  39S.ii«(l). 
husbana  dead  before  issue  bom,  i.  S8S. 
child  bom  beyond  period  of  gestaiion,  i.  &99u 
retarded  biitb,  evidence  of,  u  SS8. 
by  what  witnesses,  i.  SM. 
child  extraordinarily  ]egitimaie»  i.  8S4w 
parent's  evidence  resp^i^ting  diild^i  legttiBiaev,  i.9M. 
ii*29k 
what  they  may  prove,  i.  S94«  ii.2M« 
in  whse  cases  mother  shall  not  bastardize  duld,  L  SS4. 
parent's  declaration,  when  evidence,  i.  S85b 
marriages  of  bastards,  i«  dM.>  Ac* 
settlement  of.  Bee  Birth, 
statutes  concerning  their  moisKteBaiu^e  by  pareocs^  S»277. 

284^ 
provisioiiB  of  18  Eliz.  c  8.  s.  &,  il.  277« 

as  to  charges  of  lying  in  and  costs  payable  by  &% 
ther  under  49  Geo.  III.  c.  68.  s.  IL,  iL  278. 
goods  and  lands  of  father  and  mcAher  may  to  si^zed  by 

18  A 14  Car.  II.,  ii.279. 
provisions  of  6  Geo.  II.  c  81.,  ii.  280. 

of  49  Geo.  lU.  c.  68.,  281  • 
objects  of  18  Eliz.  c.  8*,  ii.  284. 
pmivisions  extend  to  bastards  of  manried  women,  ii.28i, 
objecu  of  6  Geo.  II.,  ii.  288. 

confines  jproceedings  to  complamts  bypftrish  oiE- 

cers,  U.286. 
guardian  is  pariA  officer  for  this  p«rpose»  il.  287. 
of  securing  reputed  father  under  6  Geo.  11.,  ii.  386. 
justices^  jiffbffiction,  ii.  287. 
of  securing  father  under  49  Greo.IIL,  ii.  287. 
no  summons  of  the  father  necessary,  ii.  288, 
where  justices  may  issue  a  warrant,  ii.  288. 
&ther  to  be  committed,  unless  security  iM  given,  ii.  289. 

punishment  of,  ii.  886. 
recognizance, 

under  49  Geo.  in.  0.68.,  ii.  881. 
when  respited,  IL  289.  828. 
when  discharged,  ii.  290. 826. 
liable  to  costs  and  expences  in  justices*  discretfom  iLS23. 
order  ef  fOiatioa  out  of  sessions,  ii.  290*1  Ac. 
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BASTARDS, 

order  of  filiation  in  sesrionsy  ii«  SOT. ' 
form  of,  ii.  298.    See  Order  of  FiIiatioB. 
evidence  on  which  made,^^ 

father's  confession,  ii.  296* 
bastard's  testimony,  ii.  296. 

See  Order  of  Filiation. 

mother, 

when  to  be  examined,  ii.  287. 

secieting  of,  ii.  287. 

conmiitted,  though  a  married  woman,  ii.  S28. 

punishment  of,  ii.  3S6. 
custody  of  bastardi ' 

by  the  father,  ii.  SSO.  332.  n.  (1). 
mother,  ii.  SSI. 
different  opinions  respecting,  ii.SS(Kft.(l).S32.* 
lestoredtothe  mother,  if  taken  by  fraud  orfbrce,  ii.SS2. 
mother  is  entitled  to  custody  if  within  the  age  of  nur- 
ture, ii,SSS. 

quere,  who  is  after  the  a^  of  nurture,  ii.  S8^ 

care  of,  by  the  parish,  without  order,  ii.  3S5. 

residing  b  another  place,  iL  SS5. 

when  the  obligation  ceases,  ii.'S85.ii«(l). 
securing  parish  against  the  charge,  ii.  S16> 

by  bond,  ii.  SI  7* 

amount  of,  in  officer's  discretion,  ii.S19. 

its  form,  ii.S19* 
effect,  ii.  S20. 
penalty  not  a  debt,  ii.  S21. 

not  provable  under  obligor's  commission,  iL  321. 

See  Bond. 

by  note,  ii.S20. 

amoimt  of  sum  discretionary,  ii.  319. 

but  more  -  than  the  actual  chafes  cannot  be  re- 
covered,  ii.  320. 
by  recognizance,  under  49  Geo.  HI.,  ii*321. 

to  what  it  extends,  ii.  322.  325. 
of  respitin|p  recognizance,  ii.326. 
by  recognizance,  under  18£liz.  c.3.,  ii.  322. 

no  security  to  be  required  till  order  is 
ii.  322. 

to  what  it  extends,  ii.  323. 
by  commitment  for  not  indemnifying,  ii.  323. 

married  women,  ii.  325. 

soldiers,  ii.  325. 
liberated  from,  how,  ii.  324f. 
commitment  by  the  sessions,  ii.  326. 

when  they  can,  ii.  326. 

when  not,  ii.  326. 
by  proceedings  in  the  kill's  bench,  ii.  327* 
See  Court  of  Sing's  Bondi. 
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BASTARDS, 

form  of  proceeding  OQ  the  bond,  iU  328. 

note,  11.320.338. 
recognizance,  ii«  328. 
breach  of,  how  proved,  ii.  328.  '   .     . 
facte  necessary  to  entitle  parish  to  proceed  on  the  secu- 
rity, ii.  328.'  .  . 

See  Bond. 

by  selling  property  of  father  or  mother,  ii.  336. 

proceedings  at  sessions  upon,  ii.  337. 

form  of  order,  ii.337. 

by  indictment  for  disobeying  an  order,  ii.  337. 

punishing  the  mother  or  reputed  father,  ii.  383. 

for  second  o£Pence,  ii.  339. 
See  Settlement  of  ill^timate  Children  by  Birth. 
BENEHT  SOCIETIES,  .  .         ^ 

bastards  bom  of  a  member  settled  in  mother's  parish. 

i.  326.  ^ 

members  irremovable  till  chargeable,  ii.  194.  w.  (1). 
BILL  OF  EXCEPTIONS,  .  ^  ' 

lies  not  against  the  sessions*  opinion,  ii.*543. 
BINDING. 

See  Apprentice  Deed. 
BIRTH, 

settlement  of  legitimate  children,  i.  306. 
the  father's,  at  the  time  of  birth,  i.^  306. 
though  born  in  another  parish,  i.  306. 
or  the  father  dead,  i.  306. 
mother's,  if  father  none,  i.  307. 
father's  mother's,  when»  i.  307. 
father's  grandfather's,  when,  i.  307. 
mother's,  before  husband's  death,  i.308. 

after  husband's  death,  i.  308. 
mother's,  by  second  marriage,  not  communicated 

to  children  by  former  husband,  i.  308.  - 
parent's  attainder  no  effect  upon,  i.  308. 
immaterial  that  child  is  idiot,  i.  309. 

parent's  settlement  subsequent  to  birth  communi- 
cated, i.309. 
until  child  emancipated,  i.  309. 
or  has  gained  a  settlement*  i.  309. 
or  marries,  i.  310. 

See  Emancipation, 
settled  where  born,  if  parents  have  none,  i.  320. 
proofs  of,  i.  320. 

marriage,  i..321. 
pauper,  the  issue,  i.  321. 
presumption  in  favor  of  legitimacy,  i.321. 
parent's  settlement,  i.  321. 
settlement  of  illegitimate  children  by,  i.  323. 
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in  dw  place  of  birth,  i.  98S. 

though  mother  resides  under  a  certificate^  L  SSS. 

esceptf 

certificate  aoknoiriedgei  tbe  eittkwent  dsewlier^ 

or  mother  remoyed  by  firaud,  L  SM« 

or  child  bom  in  extra  parochial  plaee»  L  3M. 

if  diild  is  bom  in  gaol,  uS26. 

or  workhouse  of  united  paridbes,  i.825. 
or  workhouse  of  distnct,   incorporated  bj 
S8  Geo.  UL  c.  S^,  ii.  4M. 
or  while  mother  detained  as  a  vagraat*  L926. 
or  is  member  of  a  benefit  society  i.  326. 
dnld   bom    pending  an  order  ef  remonl, 

i.S25. 
or  while  suspended,  i.32T* 
in  foundling  hospital,  L  325* 
ljing«in  hospitali  L  326. 
house  of  inaustry,  L826. 
in  parish  workhouse  appropriated  for  lyiiq^ia  of  women, 

KS26.ff.(l). 
if  bom  in  prison  shall  not  gain  a  settlement  in  the  pa- 
rish where  prison  is  situate,  i.  323. 
so  if  bom  in  lying4n  hospital,  i.328. 
house  of  industry,  situate  out  of  parish,  taken  to  be  psit 

of  parish  I^  which  it  is  erected,  L  328. 
proor  of  the  settlement,  i.326. 
by  what  wknesses,  i.3d4. 

hearsay,  inadmissible,  L  329* 
registerirfblrth  or  christening,  i.330. 
prooA  of,  of  the  illegitimacy,  L  330* 
See  Bastard.  •—  Marriage. 
I,  for  executing  office  of  assistant  oveneer.  i.  GO. 
to  parish  tn  cases  of  bastavdy,  ii.  317*328. 
form  and  e&ct  of,  iL  3id»  320. 
amount  of  discietionaiy,  iL  819. 
whtfi  finfeited,  ii.  828. 

not  if  parish  supports  the  chBd  voluntarily,  it. 

329. 
instance  of  voluntary  payoKut,  ii.  829. 
nor  under  irregular  order,  ii.  329. 
nor  if  &ther  has  offered  to  maintain  the  child, 

si.  830. 
quaere,  if  it  is  an  answer  to  proceedings  on  re- 
cognizance, ii.330. 
how  held  to  ball  upon,  iL  820.  885. 
penally  n^t  a  debt,  when,  iL  821. 
not  provable  under  obU^r's  ooniaission,  iL  321. 
of  paying  the  penaltyi  ii.  336. 
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BORSEHOLDER, 

settlement  gamed  byi  i.618. 

not  if  certificated^  unless  legally  duMeiu  i.<fl8. 
BURGESSES, 

See  Common* — Franchise. 
CALAMINE, 

See  Lot  and  Cope. 
CANAL»  profits  of,  rateable,  i.  87. 

tolls  of,  rateable,  in  what  cases,  i.'88, 101. 104^  107.  111. 
189. 
as  profit  of  laadi  i.  88- 189.  «.(!)•  SlSi. 
where,  i.  107.  111.  211. 
owner  resident,  u99*  116. 1S9* 

part  of  the  voyage  exempt,  i.  S12. 
CAPTION, 

of  an  order  of  sessions  on  appeal,  ii.  585. 
CASE,  special, 

justices  not  eompellable  to  state  one,  ii.  SBS^ 

stated  by  the  sessions,  in  what  cases. 

on  overseers'  appointment,  i.  36. 57. 

a  rate  in  aid,  i.  249. 

on  overseers'  accounts,  ii.  45L 

poor's  ratesy  ii.556« 

need  not  state  publication,  i.64. 

orders  of  removal,  ii.  556. 

order  to  take  an  apprentice,  ii.  850. 

cm  a  certificate,  instances  of,  ii*  167« 

See  Appeal, 
granted  only  by  deciding  sessions,  ii.  558. 
stated,  in  what  mannef,  ii.  BS90 
form  of  stating,  iL559. 
should  sUte  fiicts,  ii.  580. 
not  evidence,  ii.560. 

find  firaud  as  a  fact,  ii«  561. 
See  Fraud, 
fiict  found,  not  heeded  by  K.B^  i.  37. 

concludes  the  superior  court,  when,  i« 
2i:fie.  198. 860.  »•  (1).  ii.  561. 568. 
presumed  a  full  statement,  ii.  S63» 
must  be  a  real  statement,  ii.  568. 

irrelevant  matter  stated,  Ii.  SG^ 
of  rectifying  an  imperfect  statement,  ii.  606« 
insertmg  fact  by  consent,  ii.  606. 
fact  admitted  by  counsel,  ii.  606. 
of  remitting  for  restatement,  ii.606. 

grounds  for,  ii.606* 
where  the  court  will  not  remit,  ii.  607« 
cases  of  rates,  ii.  607. 
with  special  directions,  ii.  609. 
remitted  a  second  time,  ii.  609* 
practice  of  sending  cases  down  for  restatement,  ii.  609. 
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CASE, 

proceedings  at  sessions  for  a  restatement^  ii.  61 0« 

CASUAL  POOR, 

See  Poor  Casual. 
CATTLE-GATE, 

gives  a  settlement,  ii.  10. 
CERTIFICATE,  parish, 

acknowledgement  of  settlement  by,  ii.  138. 
as  to  marriage,  ii*  1S8. 
legitimacy,  ii.  139.  ^ 
conclusive  as  to  what  facts,  ii.  140. 
up  to  what  time,  ii.  140. 
how  far,  ii.  140. 

in  dispute  with  other  parishes,  ii.  141. 
statutes  respecting,  ii.  163. 
officers  not  compellable  to  grant,  ii.  165. 
to  whom  to  be  granted,  ii.  165. 
persons  residing  under,  unable  to  acquire  settlements, 

ii.  164. 

servants  and  apprentices  of  such  persons,  ii.  164. 

form  of,  ii.  165. 

under  hand  and  seal,  ii<  165« 
must  be  sealed  as  well  as  signed  by  a  majority,  ii^  166. 
a  majority  of  officers  de  jurCf  ii.  167. 
of  the  aggregate  body,  li.  167.^ 
if  signed  by  churchwardens  only,  void,  ii.  167- 
if  by  a  person  acting  in  double  capacity  of  churchwar- 
den and  overseer,  bad,  ii.  168. 

certificates  so  signed  made  valid  by  5lGeo.in. 
C.80.,  ii.  168. 
if  by  two  churchwardens  and  two  overseers,  there  being 
SIX  of  the  former  and  four  of  the  latter,  bad,  ii.  167. 
granted  by  township  where  no  churchwardens,  if  signed 
one  overseer,  void,  ii.  167*  169* 
should  state  the  name  of  office,  ii.  170. 
quaere,  if  padsh  churchwardens  must  sign  one  for  a 

township,  ii.  169. 
by  54  Geo.  III.  c.  107-  certificates  signed  by  churchwar- 
den of  parish  for  a  township  made  valid,  it  170. 
so  if  signed  by  churtihwardeiis  of  a  township, 
allowance  of,  by  justices,  ii.  170. 
discretionary,  ii.  171- 
attestation  of,  ii.  165.  171. 

insufficient,  under  3  Geo;  II.,  ii.l72»  unnecessary, 
when,  ii.  172. 
8  Geo.  II.  to  facilitate  proof  of  certificate,  ii.  171- 
direction  of,  ii.  173. 
delivery  of,  ii.  141. 173. 
undelivered,  ii.  14L  178. 
extent  of,  ii.  155. 

principle  of  regulating  its  protection,  ii.  164. 
to  what  persons, 
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CERTIFICATE 

after  born  illegitimate  issae,  i.  806.  u.  1S9. 
persons  unnamed^ 

grantee's  fknaily,  ii.  174. 
by  after  taken  wife,  ii.  174?. 
his  widow,  ii.  174-. 
after-bom  children,  ii.  174. 
unemaneipated  daughter  and  bastard,  ii.  174. 
uncertificated  apprentices  and  servants  of  cer- 
tificated persons,  ii.l77. 
apprentices  and  servants  certificated^  ii.  177. 
apprentice  of  certificate  man's  widow,  ii.  178. 

of  certificate  roan's  son,  ii.  179. 
nor  apprentice  of  certificated  master  serving 

inhabitant  by  assignment,  ii.  180. 
serving  a  certificated  master  by  assignment,  ii. 
180. 
persons  named, 

children,  ii.  174. 
grandchildreui  ii.  174. 

does  not  extend  otherwise  to  grandchildren,  ii.  176. 
or  emancipated  child,-  ii.  176. 
nor   to  apprentice  of  emancipated  son  not 

.     named,  ii.  179. 
no  distmction  between  children  named  and  un- 
named, if  residing  with  parent,  ii.  174.  n.  (6). 
may  be  framed  so  as  to  exclude  a  child,  ii.  176.* 

or  include  a  bastard,  i.  328. 
extends  not  to  third  parishes,  ii.  177* 
effect  of, 

residents  under,  irremovable,  ii.  176. 
destroyed,  and  parish  refusing  to  grant  a  new  one,  u.  177. 

discharcredi 

in  part,  and  continued  as  to  rest  of  a  family,  ii.  181. 

as  to  the  person  receiving  it,  ii.  181. 

by  an  order  of  removal,  ti.  181. 

by  a  fresh  certificate  to  another  parish,  ii.  182. 

by  abandonment,  ii.  182. 

what  b  an  abandonment  of,  ii.  182. 184.^ 

when  whole  family  do  not  remove,   ii.  188. 

by  acquiring  a  new  settlement,  ii.  184. 
minor  gains  a  new  settlement  in  the  certificating 
parish,  and  afterwards  returns  to  the  certificated 

parish,  ii.  187. 
minor  under  similar  circumstances  gains  a  settle- 
ment in  certificated  parish  after  his  return,  ii.  186. 
when  discharged  by  death,  ii.  190. 
how  discharged,  as  to  those  named,'  ii.  176. 188. 

not  named,  ii.  188. 
discharged  by  emancipation,  ii.  190. 
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CERTDFICATES 

nmHir  retUtng  under  a  certificate  is  boond  apprentice^ 
and  serves  seven  years  in  certificating  parish,  he  re- 
toms  to  certificated  jparishi  where  be  serves  till  twentj- 
one,  and  afterwards  four  years  as  veady  servant,  ii.  190L 
not  determined  by  grantee's  death  as  to  his  widow, 
ii.  190. 
nor  her  apprenticei  ii.  178. 
lattlementy  how  acc^iired  notwithstanding, 
in  the  certificated  parish,  ii*  186* 
serving  an  ofice,  iL  186. 
renting  lOl.  a  year,  ii.  186« 
by  estatOi  ii.lS7« 

or  by  purchase  above  SOL^  ii.  187* 

so  though  under  SOL,  if  a  voluntary  grant, 

ii.  187. 
or  acquired  before  or  since  the  certificate, 
ii.  188. 
when  by  the  fiunily  and  servants^  ii.  180. 
communicated  to  unemancipated  childreOy  ii.  187*  188. 

named  or  not,  iL  187*  188. 
on  whom  onus  lies  of  shewing  it  discharged,  ii.  191. 
presumed  dishareed  after  seventjr  years*  relief,  iL  191. 
certificated  parish,  how  to  be  reonbursed,  iL  102* 

proof  of,  iL  19S.    See  Evidence* 
certincated  persons  not  to  be  removed  till  chargesUe, 
ii«195. 

See  diargeable  Removal* 
allowance  of,  need  not  be  stated  in  an  order  of  removals 
ii.229. 
CERTIORARI,  to  remove  orders, 
tenable,  in  wbat  cases,  ii«  581« 

appointment  of  overseers,  L  36. 57* 
not  during  appeal,  L  58. 
nor  till  after  next  sessions^  L  58. 
in  vagrancy,  ii«  276. 
bastardy,  li.  S12. 

though  no  previous  appeal,  iL  31S« 
original  order,  ii.  S18« 
orto  of  sessions,  iL  313. 
order  to  take  an  apprentice,  ii.  350.  , 

but  not  to  discharge  one  under  S0(3eo.II. 
c.  19„  L546. 
aot  to  remove  a  poor's  rate,  ii.  589. 

granted  by  a  single  judge,  ii.  582. 
fonn  of  implyii^  for,  ii.  5S% 
sia  days'  notice  of,  iL  582. 
on  whom  served,  ii.  585. 
withm  what  time  sued  out,  ii.  583. 
where  the  order  is  made  subject  to  a  case,  iL  583. 
qucre,  whether  time  runs  firom  mekiiqp  or  esecot* 
ing  order  of  removal  ii.  584.  n.  (2). 
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CERTIORARI, 

time  moB  from  appeal^  not  from  origmal  order,  ii. 

589. 
of  the  recognizance,  ii.  584. 

wlien  to  be  entered  inio»  ii.  584* 
by  rarty  not  liable  to  costs,  when»  ii,  585* 
of  the  affidavit,  ii.  586. 

how  entitled,  ii.  586b  %•  (2). 
substance  of,  ii.586« 
of  moTinff  for  the  rule  ii.  587* 
wjicii  beiore  ap^ieal,  ii.  4S5. 
serving  it,  ii.  587. 
making  it  absolute^  ii.  587. 
gfotuids  for  denying  the  writ,  ii  587« 
six  montos  elapsed,  ii«  587* 
appeal  undetennined,  ii.  587« 
exception,  il.588. 

party  may  waive  right  of  appeal,  ii.588. 
case  clear,  ii.  589. 
not  judicial  act,  ii.  589. 
defendant  estopped  firom  objecting  to,  when,  ii.  590* 
caaes  were  writ  granted  without  complying  with 
statutoi^  regulraons,  ii.590« 
form  of  the  wnt,  ii.590* 

how  directed,  ii.  590.  « 

to  the  sessions,  ii.  591« 
to  a  justice,  ii.  591  < 
how  it  must  describe  the  orders,  ii.  591. 
if  nfitdescribed,  &tal,  u«  592.  et  ib*  (S)* 
of  returning,  ii.598. 
by  whom,  ii.  598. 

how  many  justices,  ii.  599. 
form  of  return,  ii.  593. 

on  parchment,  ij.594. 

sealed,  ii.594* 
nothing  but  the  orders,  iL  594.  ^ 
of  no  effect  unless  delivered  before  its  return, 

ii.595. 
remedy  to  compel  a  return,  ii*  595. 
remedy  for  a  fiuse  return,  ii.  595- 
practice  as  to  returning,  ii.  596« 
return  to  an  alias  certiorari,  ii.  585« 
superseded,  when,  ii.  589. 
quashed,  when,  iL592.0Ql4 
CERTIORARI,  to  remove  convictions,  ii.625. 

difference  between,  and  for  removing  orders,  ii.  625. 
CHAFEU 

profits  derived  from  letting  pews  rateable,  i.  187* 
methodist,  i.  187« 
CHAROEABLE, 

how  poor  become  so,  ii.  194. 195. 
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CHARGEABLE, 

must  be  relieved  bj  a  parish  officer,  ii.  197. 
what  part  of  a  fiunily,  iL  154. 196. 
father  not  bemg  able  to  maintain  ramily,  ii*  196.  »•  (3.) 
father  not  chargeable,  by  son's  asking  relief  not  reaidiDg 
with  him,  ii.  195. 
nor  by  unmarried  daughter's  pregnancy,  ii.  196.  251* 

although  18,  and  asking  relief,  'ii.  196. 
person  receiving  relief  who  is  possessed  of  property,  iL  290. 
persons  convicted  of  felony,  li.  194. 
rogues  and  vagabonds,  idle  and  disorderly,  ii.  19^ 
unmarried  women  with  child,  ii.  195. 

though  residing  under  certificate,  ii.  197« 
single  women  pregnant  when  not  removable,  as  chargeaUe, 
ii.  198. 
married  women  pregnant  with  bastards,  ii.  197. 
CHARGES,  See  Costs. 

CHARITY, 

founder  of,  not  rateable,  i.  184^  * 
so  neither  trustees  of  a  hospital,  i.  184. 
occupiers  of  land  dedicated  to,  rateable,  i.  185. 
schoolmaster,  i.  185. 
inhabitants  of  alms-houses,  i.  186. 
objects  of,  when  rateable,  i.  186.  188. 
,  See  Occupation, 

f^e  given  with  apprentices  by, 

exempt  from  duty,  i.  525f  &c. 
CHILDREN, 

at  what  age  may  gain  a  settlement,  i.  810. 

CHURCH. 

See  Marriage,  Township. 

CHURCHWARDENS, 
number  of,  i.40. 
when  elected,  i.  40. 

how  to  be  elected  at  common  law,  i.  40. 
may  be  by  parishioners  by  custom,  i.40. 

select  vestry,  i.  40. 

old  churchwardens,  i.  41. 

lord  of  the  manor,  i.  41. 
custom  to  be  construed  strictly,  i.41. 

parishioners  must  appoint  in  vestry, 
disturbing  election,  ecclesiastical  offence,  i.  4/2. 
sworn  in,  how,  i.  44. 

mandamus  to  compel  archdeacon  to  swear-  in,  i.  44. 
to  compel  electioq,  i.  44. 
how  long  to  continue  in  office,  i.  44. 
who  exempt  from  serving  office  at  common  law^  i.  48« 

•    by  statute,  i.  4S. 
their  jurisdiction  over  the  poor,  i.  1* 

See  Overseer, — Poor's  Rate, 
antiently  sole  overseers  6f  the  poor,  i.2»  m  naim 
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CHURCHWARDENS, 

made  overseers  by  4S  Eliz.,  i.  40. 
to  make  rates,  i.  61. 

See  Overseers. 
semb.  power  determines  as  overseers,  when  oveirseers  go 

out  of  office,  i.  59. 
must  be  parties  to  indenture  of  parish  apprentice,  ii.  S47« 
how  to  sue,  ii.382. 

liable  to  penalty  of  100/.  for  furnishing  goods  to  the 
poor,  ii.  S84>. 
though  at  a  fair  market  price,  ii.  385. 
aliter  if  he  supplies  ^ooos  to  an  individual,  ii.  386. 
in  granting  certificates,  ii.  165. 
See  Certificates, 
parish  officers, 

qutere,  whether  a  majority  of  both  bodies  must  concur. 

See  i.  59.  ii.  167.  347.  n.  (8). 
may  take  lands  as  body  corporate,  ii.  382. 

cannot  sue  alone  for  costs  paid  on  an  order  after- 
wards quashed,  ii.573.  n.  (1). 
how  long  continue  overseers,  i.  59. 
See  Overseers'  Certificate. 
CLAY  PIT6. 

rateable,  i.  149. 
CLERGYMAN, 

exempt  from  parish  offices,  i.  51. 
.obliged  to  take  an  apprentice,  ii.  346. 
See  Marriage  —  Tithes. 
CLERK  of  the  Peace, 

omission  to  enter  adjournment  supplied  at  any  time. 
ii.538. 
cannot  amend  return  of  a  session's  order  but  by  their 
consent,  ii.  602. 

must  adjourn  appeal  if  justices  divided,  ii.  536* 

ii.646. 
mistake  in  entering  the  court's  judgment,  ii. 
585. 
deputy  custos  rotulorum,  ii.  237*  ».(!)• 
cannot  assess  costs,  ii.  574. 
nor  return  certiorari  directed  to  justices,  ii. 
593. 
COAL  MINES, 

rateable,  i.  146. 

however  used,  i.  146. 
COMMITMENT, 

of  pauper  refusing  to  be  examined  to  his  settlement, 

ii.209. 
form  of,  ii.  209. 

for  returning  after  removal,  ii.252. 
there  must  be  a  previous  conviction  of  vagrancy,  i.  253. 
255.  r 
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Commitment, 

to  what  prison,  ii«8SS«  fi5& 
fonn  o^  ii.  2S5» 
party  mast  be  summonadi  ttd  hb  return  prored,  L256L 
remedy  against,  if  illegal,  ii.  S58« 
for  vagrancy*  ii*275. 
fbr  disobejmg  an  order  of  filiation. 

See  Bastards 
for  not  paying  tnoneydne  on  an  Older  of  filiation  iLS24. 
of  the  mother,  though  married,  ii.  925.  988. 
ofaaoldier,  u.Sli6* 
by  the  sessions,  ii.  906. 
but  not  on  appeal,  ii.  9S6. 
COMMITMENT, 

by  the  kine's  bench,  ii.  987. 
of  overseers  retusing  to  account,  tL444* 
COMMON, 

right  of,  quaire  if  rateable,  i.  8$. 

when  annexed  to  landt  i.81,  ITS. 
burgesses  possessing  distinct  interest  in,  rateable,  L 172. 

ii.529.a.(l.) 
trustees  of,  when  rateable,  i.  172. 

See  Pasturage* 
COMPARISON  of  Hands, 

inadmissible  to  prove  hand-writing,  i.  590. 
admissible,  when,  i*590k 
CONDITIONAL  Hiring^ 

See  Hiring  imd  Senrice ;  settlement  by. 
CONNECTING  Senaces,  i.445.  &c. 

See  Hiring  and  Service ;  settlement  by. 
CONSENT  of  Parties, 

eiect  of,  on  entering  an  appeal  after  proper  time,  n. 

551. 
on  hearing  an  Appeal,  ii.599. 
dispenses  with  notice  on  tqppeal  against  a  rate,  £L 

to  a  reference,  ii.  547. 

to  a  Jnd^  of  assiae,  ii.  605. 

on  inserting  a  fact  in  case,  ii.SOS. 
on  remitting  a  case  to  sessions,  iL  GOS. 
CONSIDERATION. 

See  Deed.    Estate ;  settlement  by. 
CONSTABLE, 
having  a, 

evidence  of  township,  i.  12. 
eypencea  of,  in  removing  vagrants,  to  be  paid  ool  of 
poor's  rate,  i.  67. 
order  of  removal  executed  by,  ik890. 
gains  a  settlement,  when,  i.-618. 

when  not,  under  9&4tW.IILc.li«  i«efi5. 
See  Office ;  settlement  by. 
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CONSTABLE, 

cooim«&1airaiBoe»  i.680.  ^ 
not  liable  to  an  order  of  maintenance  for  hamg  let 
the  putative  fiither  eteepe,  M.  S08. 
dee  Township* 
CONTINUANCE  of  Senions,  what,  ii.515.  5S7, 5S8. 
how  entered^  iL566. 

upon  a  re-hearing,  ii.  611. 
wiien  arwioai  have  not  decided  pn  the  meritf, 
ii.616. 
order  quashed  for  wadt  o^  ii.  605. 
CONTRACTS, 

difoence  between  fainBg  as  a  aervant  and  aa  an  appren- 
tice, L  SBl.  5S1* 
of  apprentioesh^, 

when  term  a|^reBtiee  used,  i.  532,  533. 
a  premium  given,  i.  SS4i* 
a  binding  by  deed  to  teadi,  i.535* 
^hiiittg  and  servioe,  wimt,  1.340. 536. 538. 

WSli  mW  VCmp    A.  •PVO. 

when  it  commences,  j.  354. 

to  do  all  sorts  of  work,  L537* 
agreement  to  serve  to  learn  •  tmde,  i.  538, 
539.  etseq, 
written  agreement  for  two  or  diiee  years  te  be 
taught  to  weave  counterpanes,  i.  538. 
sunilar  parol  agreement,  i.  539. 
agreement  to  serve  for  three  y^am  to  kam  to  make 

bricks,  i.540* 
to  work  with  R.  P.,  and  to  allow  cut  of  his  gains  so 
much  to  E.  P.  to  leann  him  fiiainu  work  luiitting, 
1.541. 
fiither  agrees  to  allow  R.  9b.  per  week  to  teach  his 

son  ibt  trade  of  irame'-work  knitter,  i.  544. 
father  agrees  to  give  two  guineas  te  J,  to  teach  his 
son  to  make  st«»cking8,  i.  544. 
evidence  of  implied  contracts,  1.345. 
interpreted  by  parties'  acts,  LSG7* 

not  by  thaur  apprdiension  oi  its  eflhcts,  i.  367. 
presumption  of  one  for  a  year  rebutted,  i.373. 
See  Hiring  and  Service, 
contractors  for  supplying  the  poor  AMist  be  resident  in 
parish,  ii.383. 

or  where  poor  are  maintained,  ii.  383. 

subject  to  orders  of  justices  as  overseers,  ii.  384. 

notice  a^  lor  supplying  parish  poor,  what  to  be 

gvren,  iL  385. 

CONVENTICLE, 

not  rateable  to  the  poor,  i.  188» 
CONVICT, 

See  Attainder.— *  Witness* 
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CONVICTIONS, 

removing  into  the  king's  bench,  ii.62S. 
notice  of,  ii.625. 
of  the  argument,  ii.626« 
remedy  for  the  penalty  of,  ii.  626. 
See  Removal ;  returning  after. 
COPPICE  Wood  rateable,  i.  152. 
COPY, 

of  a  priinate  deed  or  instrument, 
when  evidence,  i.  609. 
See  Deed, 
of  marriage  register,  i.  298. 
of  probate  of  a  will,  ii.  119. 
of  a  record,  or  public  instrument, 
when  evidence,  i.632. 
how  proved,  L  6S2.    . 
of  an  order  of  removal,  ii.54<0. 

.   read  on  hearing  an  appeal,  when,  ii.  540.  a.  (1). 
.   of  a  rate  read  on  hearing  appeid,  when,  iL  541. 
how  to  be  obtainea,  ii.54L 
of  a  notice  of  appeal,  ii.  526. 
COPY  of  a  Court  Roll, 

proved  how,  ii.  1 18. 
COPY  of  an  Order,  ii.235. 
COPYHOLD  Estate, 

proof  of  title  to,  iL  118. 
CORPORATIONS, 

overseers  appointed  in,  how,  i.44. 
rateable  to  the  poor,  i.  72. 
when  not,  1. 184. 189. 
when  considered  occupiers,  i.  172,  173. 
special  occupiers  of  barge  way,  i.  179. 
appeals  to  justices  of,  against  poor's  rates,  when,  iL490. 
against  orders  of  removids  taken  away  from,  iL  494. 
appeals  taken  from,  not  having  six  justices,  ii.  495. 

otherwise  if  counties,  ii.495 
tolls  let  by,  without  deed,  iL  50. 
COSTS  on  Appeals  to  the  Sessions, 

none  when  against  a  pass  warrant,  iL  239. 
or  an  order  of  bastardy,  ii.310. 
otherwise  by  49  Geo.  III.  c.68.,  ii.307. 
on  appeals  against  removals,  iL  533*  571. 

justices'  power  discretionary  as  to  amount,  iL  573* 

none  upon  adjourning  an  appeal,  ii.  573. 
common  costs,  ii.573. 
charges  of  maintenance  from  time. of  removal,  ii.  575. 
not  made  to  abide  event  of  a  new  appeal*  iL  575. 
on  appeals  against  rates,  ii.  574. 

none  unless  tried,  ii.  533.  574. 
on  appeals  respecting  apprentices,  L  549. 
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COSTS  on  Appeals  to  the  Sessions, 

on  appeals  against  reduction  of  overseers'  accounts,  ii. 
4.71. 

court  under  stat.  Eliz.  has  no  power  to  award 
costs  on  appeal  against  overseers*  accounts,  ii. 
466-     ^ 
cannot  direct  clerk  of  peace  to  assess  them, 
ii.  812.  574. 
remedy  to  compel  sessions  to  award  costs,  ii.  576* 

party  to  pay  them,  ii.  576. 
See  Maintenance. 
COSTS  in  the  Court  of  King's  Bench. 

recognizance  for,  on  removing  orders,  ii.  584. 
dispensed  with,  when,  ii.  590. 
payable,  if  order  affirmed,  ii.621. 
not  if  certiorari  quashed,  ii.  621 . 

or  order  removed,  quashed  in  part,  ii.  622. 
unless  for  informality,  ii.  622. 
or  sent  down  to  be  restated,  ii.  623. 
when  prosecutor  liable  to,  after  order  is  returned, 

ii.  628. 
how  taxed,  ii.  628. 
remedy  to  recover,  ii.621. 
if  conviction  affirmed,  ii.  629* 
paid  by  the  relator  on  a  motion  for  a  mandaimus,  ii.  514. 
m  actions  against  parish  officers  double,  ii.  482. 
COSTS  and  Charges, 

of  a  suspended  order  of  removal,  ii.  870,  371. 
to  be  paid  only  where  pauper  dies,  or  is  actually  re- 
moved, ii.  870. 
may  be  levied  by  distress  and  sale,  ii.  488. 
appeal  against,  if  above  20^.,  ii.  871. 
quaere,  if  sessions  can  give  them  back,  if  order  quashed 
on  appeal,  ii.  872.  n.  (1). 
COUNTERMAND, 

notice  of  appeal  in  rates,  ii.  582.  n.  (8). 

removals,  ii.  532. 

COUNTERPART  of  a  deed,  when  evidence,  i.  604.  609. 
COUNTY,  in  which  an  order  is  made, 

how  to  be  set  forth  in  an  order  of  filiation,  ii.  298. 
in  an  order  of  removal,  ii.  215. 
COURT  of  King's  Bench, 

will  determine  whether  absence  is  under  a  dispensation 

or  dissolution  of  servant's  contract,  i.  888. 
has  no  power  to  discharge  apprentice  from  his  inden- 
tures, i.542. 
its  superintendency  over  courts  of  criminal  jurisdiction, 

ii.  581.  588. 
jurisdiction  over  poor's  rates,  ii.  603. 

quash,  if  principle  of  rating  unequal,  i.  288. 
when  not,  i.2S7-' 
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COUET  of  King's  Bench, 

wfll  not  premne  iae^oali^,  i.  fiS7. 
order  rate  to  be  amended,  iL609L 
oamioi  amend  rate  under  41  Geo.  IIL  cSO. 
iL6i9. 
form  of  judgment  on  a  case  itated,  ii.  690. 
OT«r  orders  of  bestsrdy,  tL812. 
enforce  by  imchtnent,  ii.  327* 
Cake  aeowrilT  to  afatdeA]iew«idflr»  iL327. 
quash  llie  mole,  ii.S13. 
or  part,  ii.  SIS.  827* 
jurisdiction  over  overaeecs*  aooounts,  ii.4iS0» 

order  of  justices  disailoving,  &&  letomed  bj  cer- 

tiorarv  u.  4i5L 
will  ool  ^0  into  Austs  staled  fm  aflidant,  and  not 
.  appeamg  on  fiiea  of  the  aeooonts,  ii.451. 
eoDclttdea  by  findinjp  of  jtistioe^  when,  iL  561,  562. 
ofremovitt^  orders  use  0.£*iL  581.    See  Case. 

^uasbiag  or  aiSaning  them,  iL  598. 
pnuHiceasio, 

filing  order,  ii.  598. 
settmg  down  for  argument,  !i«  599t 
deliveriog  paper  books»  &599. 
of  the  argument,  ii.599l 
eonfiue  their  optnion  to  what  appears  en  Ae  order, 

send  case  to  be  re-stated,  ii.602. 
but  not  on  aSdETits,  H.  60S.  608. 
nor  a  general  order»  iL601. 
direct  particular  enquiries,  what,  ii.609. 
and  that  sessions  hear  eridence,  ii.  610. 
wUl  not  decide  where  a  judge  of  asaiae  has  decided  he- 
fore»  ii.605. 

if  his  decision  fipal^  ii.605. 
sending  a  case  to  be  re-stated,  ii.  606. 
grounds  for  remitting,  ii.  606. 
uie  court  will  not  remft,  wheo,  ii.  607. 
casea  of  rates,  ii*  607. 
retummg  it  baek»  ii*  612* 
motion  to  quash  re-«taied  order,  ii.618. 
of  the  judgment,  iL618. 

quash  or  affirm,  when,  ii«6H«  616,  617. 
usual  Ibrm  of  these  roles,  ii*615, 616,  617. 619w 
quash  an  extrajudicial  order*  ii*  618. 
will  not  notioe  one  made  without  jurisdiction,  SL  618. 
quash  part,  affirm  the  remainder,  ii.619. 
Ao  power  to  awvd  mainbenance  of  pauper  belwcen  time 

of  ffiving  judgment,  ii.  628. 
See  Certiorari,  Mandamus,  Order,  Foor  Bate,  Ac. 
CBOWN  Office, 
^  subpcena  issued  by,  iL  541.  a.  (1). . 

See  Certiorari* 
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CROWN  Pai)er,  days  what,  ii.  599. 

CURATE  Rains  no  settlement  b^  his  office,  i.  619« 

so  of  sequestered  living,  i.  621 « 
CUSTOMS, 

to  elect  churchwardens,  i.  40. 

See  Churchwarden, 
local,  how  proved,  i.  631. 

to  regulate  descent,  how,  ii.ll9. 
CUSTOMARY  Hirings,  i.  358. 

See  Hiring  and  Service ;  Settlement  by. 
DAIRY, 

'renting  of,  gives  a  settlement,  in  what  cases,  ii.  11, 12, 
13. 15,  16,  17,  18,  19. 

in  what  not,  ii.  19. 
renters  of,  not  rateable,  when,  i.  180.  n.  (3).  206* 
See  Tenement,  Settlement  by  renting. 
DAY, 

of  hiring  included  in  the  year,  i.  358.  392. 
.  of  departure  included  in  the  service,  i.  393. 
fraction  of,  does  not  prevent  services  connecting,  i.  452. 
See  Hiring  and  Service. 
DEATH, 

of  party,  after  what  time  presumed,  ii.  118. 

seven  years,  ii.  118.  (2). 
DECLARATIONS,  not  evidence, 

of  pauper  as  to  his  settlement,  i.491. 
of  master  as  to  hiring  the  pauper,  i.  492. 
DEED, 

execution  of,  proved,  i.  593. 

if  no  subscribing  witness,  i.  593. 
if  two,  1.595. 
proof  of  their  hand-writing,  when  sufficient,  i.  595. 
hand-writing,  how  proved,  i.  595* 
comparison  of  hands,  i.  596* 
sealing  and  delivery,  how  proved,  i.  597* 

presumed,  ^en,  i.  597.  »•  (3}» 
proof  of,  execution  unnecessary, 
if  deed  30  years  old,  i.  602. 
formerly  if  produced  by  the  adversary,  i.  598. 

but  now  the  execution  must  be  proved,  i.599« 
not  where  the  party  producing  it  claims  a  be- 
neficial interest  under  it,  i.601« 
how  far  evidence, 

if  seal  torn  off,  i.  602. 
or  altered,  i.  603. 
or  cancelled,  i.  603. 
contents,  how  proved, 
if  lost,  i.  604. 

lost  must  be  first  proved,  i.  604. 
'  when  proved,  i.  606.  608. 
not,  1.604,  605|  606. 
vox««  II-  u  u 


DEEDf 

if  in  advenwry'*  keeping,  LeOi.  610. 
when  notices  to  produce  must  be  serred,  i.59S.  609» 
copy;  evidence  of  the  contents,  when,  i.  609. 

See  Copy.    Apprentice, 
parol  evidence  of,  when  it  may  be  given,  i  610. 

stamped  when  presumed,  i.  611. 
to  explain  a  deed,  when  admissible,  i.61& 
latent  ambiguity,  i.  612. 
collateral  fact,  i.  61S. 
further  agreement,  i.  613. 
further  consideration,  i.614« 
fraud  in  executing,  i.  615. 
direction  of  a  certificate,  ii.  614* 
habendum  of,  not  to  oontroul  premises,  ii.  76* 
but  subsequent  uses  may,  ii.  76. 
money  consideration,  when  payment  of,   immaterial^ 

ii.  76. 
on  whom  proof  of,  lies  to  show  grant  voluntaiy,  ii.  7B. 
parol  evidence  of>  when  admissible,  i.$10»  61k  614. 
when  not,  ii.76.  ^.(1)* 
See  Stamp  Duties. 
DEPUTY, 

serving  an  office  by, 

gains  no  settlement  under  S  St  4iW.in.L69S. 
gains  one  for  a  certificate  man  uadev  9drl0 

W. III.  ell- i. 697. 
DERIVATIVE  settlement  not  communicated  while 

on  estate,  purchased  under  90/.,  ii.  107. 
DESCENT,  evidence  of,  ii.  117. 

See  Evidence. 
DESCRIPTION, 

See  Certiorari. —  Misdescription. — Name.  — 
Order  of  Filiation.  —  Order  of  Removal. 
DESERTER, 

See  Hiring  and  Service*— SokUer* 
DISPENSATION,  with  service,  i.  S66. 

implied  from  a  return  to  service,  i.  891 »  892^,  &c. 

or  if  nothing  but  master's  consent  to  abcenee  iqppeais, 

i.S96. 
inference  from  payment  of  wages,  i.  896. 405. 
See  Hiring  and  Service;  Settlement  by. 
DISSEISOR, 

rateable,  when,  i.l98. 
DISSENTERS, 

may  serve  parish  officers  by  deputy,  i.  59* 
ministers  of,  exempted  from  serving,  i.  58. 
DISSOLUTION  of  a  contract  of  hiring,  1.414. 
express,  i.414. 

iqiplied  by  a  new  agreement  for  service^  i.  414^ 
not  by  variation  in  servios^  i.  415.         •  — 


INMSX* 

DISSOLUTION, 

nor  cbaxige  of  mastoTf  L  415. 
See  Hiring  and  Service.  — >  DiwoluUon. 
DISTRESS, 

for  a  poor*8  rate, 

proceedings  in»  i,  251. 
demand  of  rate,  i.  261 . 
summons,  i*253« 

nature  of,  i.  25S« 
service  of,  i.  253. 
party  not  appearing,  u  256* 
causes  against  granting  the  warrant,  i.  30 j« 
warrant  granted,  when,  L  258* 
pending  appeal,  i«258. 
form  of,  i.  258. 

may  be  for  two  rates,  i.  258. 
goods  of  owners  of  certain  houses  liable  to  diatroii 
for  rates,  L25i. 
also  of  occupiers,  i«251. 
justices  may  excuse  parties  from  paying  rates,  i«2fi7< 
of  the  levy,  i.259. 

time  of  sale,  i.  258* 
expences  of  sale,  L  264s 
in  any  parish  in  the  same  county,  i*  S59. 261. 
in  different,  county,  i.  260. 
appeal,  i.260. 

^oods  exemptfrom  distress,  i.262. 
if  not  the  property  of  the  person  rated,  i.  262. 

things  fixed  to  the  freehold,  i*262. 
distinction  between  distress  for  rent,  and  distress  for 

poor's  rate,  i.  262.  ».(6). 
goods  partiaUy  exempt,  i-  262* 

thmgs  in  use,  i,  262. 
goods  not  privileged,  i«  268* 
beasts  of  plough,  i.  263. 
money,  tools,  &e. 
of  a  second  distress,  i.  264. 
jgoods  of  ambassador's  servant  liable  to  distress  for  poor's 

rates,  i.264. 
of  levying  during  an  appeal,  i.  265. 
to  reimburse  expences  when  an  order  for  removal  is  sus- 
pended, ii.d71. 
justices  must  peremptorily  back  warrant  for,  when,  ii.873« 
DISTRESSw 

See  Justices. 
DISTBESS,  to  compel  paymept  of  costs,  ii.5?6* 
DISTRESS,  for  levying  penalties  from  parish  officers,  ii.472, 

473. 
must  levy  on  each  other,  ii.  474. 

DIVISIONS,  local,  fqr  naintlimng  the  pow^  17* 
parishes,  i.8. 

uu  2 


DIVISIONS.  ^    ^       . 

inconv^ience  of  being  confined  tO|  i.9« 

townships*  i.9. 

though  extra-parochial»  L 10. 

no  oUier  places,  i.  10*       ^      ^  ^ 
are  as  separate  parishes  for  maintaining  th^  poor,  i.  55b 
See  Parish.  Township.  Incorporated  DistricU.  Overseers,  Sec 

DIVISION. 

justices  of, 

need  not  be  to  appoint  overseers,  i.53* 

nor  to  make  an  order  of  removal,  ii.  217. 

divorce; 

proof  of.  S05.SS5. 

See  Marriage. 
DOCK,  rateable  to  the  poor,  i.  79. 

See  Land. 

DOWER,  right  of. 

gives  no  settlement  to  second  husband,  ii.  94. 

See  Quarantine. 

EASEMENT. 

not  rateable,  i.  86. 
ECCLESIASTICAL  Court, 

sentence  of.  when  conclusive  of  marriage,  i.  SOL 
when  necessary  to  avoid  a  marriage,  i.  9M, 
unnecessary,  i.  SOS.  S04. 
ELECTION  to  an  0£Sce. 

to  confer  a  settlement,  i.G84. 
by  whom,  i.622. 
must  be  legal,  i.624,  625. 

See  Office;  Settlement  by. 
EMANCIPATION,  i.809. 

by  gaining  a  settlement,  i.  309* 

by  marriage,  i.  310. 

by  separation,  i.  SIO. 

after  21.  i.S15. 

daughter,  aged  22.  leaves  home  for  eight  weeks  as  wet 

nurse,  i.  Si6. 
minor  separates,  aiid  does  not  return  during  imiioirity. 

i.  316. 
not  by  separation,  during  minority,  where,  i.Sll. 
where  boy  resides  with  unde,  i.  311. 
nor  though  control  over  him  be  given  to  a  master  by  the 

father,  i.312. 
son  hired  out  in  extraparochial  place,  i.  812.^ 
minor  serves  as  apprentice  mider  void  indenture,  i.  312. 
serves  apprentic^ip  in  certificated  parish.  L  312. 
infant  leii  by  father  on  the  parish,  i.  312. 
boy  serves   as  weekly  servant  and    supports  hunseli^ 

1.313. 
fion  bound  to  a  certificated  person,  i.  SIS.     - 
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EMANCIPATION, 

daughter  residing  with  and  provided  for  by  grandmother, 

i.  S14. 
son  serves  in  militia  as  drummer,  i.  S15. 
.  son  serves  abroad  in  the  marines,  i.  S15. 
son  carries  on  trade,  i.SlO. 

nor  where  child  returns  during  minority,  i. Sll.  SI 8. 
son  serves. in  the  army,  and  returns  home  before  21, 

i.S18. 
minor  separates  and  does  not  return  during  minority, 
quaere  if  he  acquires  his  father's  settlement  ffained 
subsequently  to  departure  but  before  he  is  of  age, 
i.318. 
semb.  he  does  not,  where  he  enlists  before  21,  and  re- 
mains separated  during  minority,  i.  319. 
separations  after  21  do  not  emancipate,  when,  i.819. 
occasional  as  going  out  a  few  weeks  at  harvest,  i.  319. 

imbecility,  i.820. 
effect  of,  upon  settlement  of  remote  ancestor,  i.  320. 
effect  of,  upon  father's  settlement  by  hiring  and  service, 
i.  SS9. 
ENGINE. 

See  Machine. 
BRROR. 

See  Amendments. 
ESTATE, 

settlement  by  estate,  what,  ii.  69. 
in  what  things,  ii.  69. 
in  corporeal  hereditaments,  ii.  69. 
must  issue  from  the  realty,  ii.  70. 
annuity  charged  on  estate,  ii.  70. 
annuity  charged  on  personalty,  ii.  70. 
cestuy  que  trust  of,  residing  gains  one,  ii  .7 1  •  »•(  1 ) 
kind  of  tenure,  ii.  71. 
duration  of  interest,  ii.71. 
must  have  a  permanency,  ii.  72. 
f<Nty  days,  ii.  71. 
widow's  quarantine,  ii.  7 1  •  94f. 
right  of  dower,  ii.  94*. 
guardian  in  socage,  ii.  89.  105. 
so  husband  of,  ii.  89. 105. 
mother,  guardian  of  copyhold,  ii.  90. 
tenant  at  will,  no  settlement,  ii.72. 
principle  of  this  settlement,  ii.  72. 
of  acquiring  an  estate, 
by  descent,  ii.72. 
value  immaterial,  ii.  73. 
purchase,  iL72. 
under  9G.I.C.7. 
object  of  that  act,  ii.  73. 

voluntary  coiiveyances,  excepted  out  of^ .  ii.  74. 
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ESTATE,  settlement  by 

eonreptnce  to  a  dangfater  and  ker  hoibaDBdy  ii.  74. 

and  ib*  ff*(3) 
a  8on«m-law,  and  the  iwue  of  the  marriage*  ii.  75. 
a  8on»  in  consideration  of  afiection,  &c  ii.  75. 
consideration  mixed,  affection  A  lOs.,  iL  75. 

afiection  &  lOl.,  ii.  77. 
however  small  consideration  mone^,  if  it  is  the  sole 
foundation  of  the  grant,  it  ia  within  the  statute,  ii.  77. 
grant  of  k  new  lease  on  surrender  of  an  old»  not  within 

the  statute,  ii.78. 
settlement  bv  derise  to  children,  ii*  78* 
of  leasehold,  ii.78. 
to  executors,  ii.78, 79. 

of  a  yearly  lease,  ii.  79. 
unnecessary  to  prove  the  will,  iL79. 
administrator  taking  letters  of  administmlion,  ii.79. 
not  if  he  does  not  take  them  out,  ii.  95. 
or  if  taken  out  after  term  expires,  ii.  95* 
or  entitled  to  administration,  but  others  jointly  in- 
terested, ii.96. 
sole  next  of  kin  gains  a  settlement  without  taking 

out  letters  of  adninistiatton,  ii«87. 
husband  of  administratrix  beln^  widow  of  eeslB^ 
que  trust  gains  a  settlement,  li.  8(X  89b 
estate  by  marriage,  ii.  80. 

by  husband  in  right  of  wife,  ii.  80. 
though  equitable,  ii.  81. 
wife  purchases  under  9tf  .  uid  marries,  husband  gains  a 

settlement,  ii.80. 
husband  dies,  widow  gains  a  settlement,  ii.  80. 
alitetr  where  husband  purchases  under  SOL  and  settles 
the  estate  on  wife,  ii.  80. 
husband  and  wife,  Joint  purchasers  undor  30L  sur- 
vivor gains  no  settlement,  ii.81. 
when  husband  not  tenant  by  curtesy,  ii.94. 
husband  gains  no  settlement  by  wife's  right  to 

dower,  unless  assigned,  ii.  94. 
estate  by  right  of  possession  gives  a  settlement,  ii.81. 
thirty  years,  ii.  81. 
twenty  years,  ii.82. 
possession  for  19  years  and  a  half,  and  renuunder  by 

mortgagee,  ii.8S. 
conveyance  presumed  after  peaced)le  cnjoyvMot  of  SO 

years,  ii.82. 
an  equitable  title  gives  a  settlemcsit,  ii.  84. 
mortgagor  or  mortgagee,  ii.  85. 
trust  disposition,  to  pay  10^  parties  still  keq^ 
ing  possession,  IL  85. 
widow  entitled  to  free  bench,  executes  bond  to  grandson 
for  peaceable  ]K»seBsion,  ifko  resides^  ii.  85,  86. 


ESTATE>  settlement  bv, 

.  schoolmaster  endowed.    Ce$hU  que  trust,  ii.  87* 

possession  of  cestui  que  trust,  by  devisee's  pemis- 
sion,  ii.91« 
possession  by  a  legatee,  with  consent  of  co-legatees, 
ii.88. 
devisee  of  a  libertjr  to  reside,  li.  89. 
must  be  a  legal  or  equitable  interest,  ii.92. 
licence  to  enclose  waste  insufficient,  ii.92. 

liberty  to  enclose  without  conveyance,  ii.  98. 
grant  of  waste  as  copyhold,  but  no  custom.  ii.9S^ 
fee  descending  to  wife  unreduced  in  possession,  ii.  99^ 
mortgagor's  possession  to  overlook  repairs,  ii.  97. 

trust  disposition  to  sell,  reserving  surplus,  to  pay 
debts,  ptf  ty  being  allowed  to  keep  possession,  ii. 
99. 
to  pay  debts  then  to  wife's  use,  ii.  98. 
distinction  between  equitable  estate  and  equitable  right 

to  have  estate  conveyed,  ii.  100. 
agreement  to  purchase  not  perfected  by  payment  of 

purchase  money,  ii.  100. 
estate  must  be  vested  in  possession,  ii.  102. 

tenant  in  reversion,  gains  no  settlement,. 
ii.102. 
but  if  vested,  though  defeasible,  sufficient,  ii.  lOS.- 

if  it  continue  forty  days,  ii.  103. 
penonal  oceupancjr  unnecessary,  li.  104<. 

iBfant  seized  in  fee,  residing  in  the  parish  witlr 

grandmother,  ii.  104<. 
landlord  lodging  with  tenant,  ii.  IM. 
though  he  has  but  a  leasehold,  ii.  104f. 
and  does  not  reside  under  it,  ii.  104. 
beneficial  interest  not  required, 

mcMTtgagor  or  mortgagee  in  possession,  ii.  105.. 
trustee  gains  a  settlement,  ii.  105. 
number  and  connexion  of  tenants  immaterial,  ii.  106. 

or  receipt  of  parish  relief,  ii.  107* 
reversioner  in  fee  subject  to  a  lease  for  1000  years,  keeps 
possession  five  years,  and  gains  a  settlement,  ii.  105. 
settlement  by  purchase  of,  under  9 G.I.  c.7.  ii- 107. 
meaning  of  purchase  in  the  act,  ii.  73*  107- 
construction  of  act,  ii.  108. 
monied  consideration  under  SOI.  ii.7S.  107. 
though  partly  annual,  ii.l08. 
grant  of  premises  afterwards  worth  lOOf.  reserv- 
ing quit-rent  Is.,  fine  Is.  heriot  Is.  —a  pur« 
chase  within  the  act,  ii.  108. 
so  of  new  lease,  lessee  paying  2/.  2f.  ii.  109. 
act  extends  only  to  first  acquirer,  ii.  73.  78. 
purchase  by  husband  imder  30{.  settled  on  wife,  ii.  99. 
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ESTATEi  settlement  by, 

survivor  of  jobt  purchasers  under  301    gains  no 
settlementi  ii.  81. 
to  what  estate  the  act  extends,  ii.  108. 
encrease  of  value  af^r  purchase,  ii.  110. 
consequence  of  re-purchase,  ii.  1 10. 
a  felon  convict  gains  a  settlement  by  purchase,  li.  106. 
agreement  to  purchase  not  perfected,  ii.  100. 
purchase  of  a  copyhold,  where  30^.  includes  court 
fees,  ii.  110. 
purchaser  may  borrow  the  money,  ii.  111. 
on  mortgage  of  the  estate,  ii.lll. 
must  pay  it  bondjidey  ii.  1 13. 

purchase  subject  to  a  mortgage,  ii.  113. 
purchase  money  above  30/.  must  be  paid  to  seller,  & 

114. 
payment  of  12/.  remainder  of  price  remaining  on  mort- 
gage, insufficient  to  confer  settlement,  ii.  114. 
of  the  residence,  ii.  115- 

forty  days  in  the  parish,  ii.  1 15. 
need  not  be  successive,  ii.  116. 
nor  on  the  estate,  ii.  116. 
but  must  be  during  its  continuancci  ii.  1 16. 
of  the  proofs  necessary,  ii.  1 17> 
of  title  to,  ii.  117. 

See  Evidence, 
not  to  be  determined  on  an  order  of  removal,  iL  81. 
conveyance  of,  when  presumed,  ii.  83. 
equitable  gives  a  settlement,  ii.  84. 
EVIDENCE, 

of  the  parents  to  bastardize  their  issue,  i.  335. 
how  far  admissible,  how  far  not,  i.  335. 
of  the  mother,  i.  335.  ii.  292. 294. 
mother  may  prove  adultery,  i.  335. 

declarations  of  parents  when  evidence,  i.  335. 
inadmissible  to  prove  contents  of  unstamped  aareematt. 

i.  593. 
party  estopped  from  giving,  when,  ii.  139. 
parol  of  deed's  contents,  i.610. 

inadmissible  to  contradict  written  agreement,  L  61 2L 

explain  patent  ambiguity,  i.  612. 
admissible  to  explain  latent  ambiguity,  i.  612. 
admissible  of  a  fact  collateral,  i.  613« 
of  a  further  agreement,  i.  613. 
of  an  additional  consideration,  i.614. 
to  prove  consideration  given  for  purchase  of  estate,  con* 
trary  to  deed,  ii,  1 10. 

not  against  the  consideration  stated,  ii.  76.  ^^(l). 
to  shew  fraud  in  executing  it,  i.  615. 
general  riiles  respecting,  i.615,  616. 
6f  bein^  placed  in  an  (Sioe,  i.  630. 
of  local  customs,  i.631. 
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EVTOENCE. 

of  written  instrumentfly  i.592,  &c« 

See  Deed. 
*    of  public  documents,  i.  632. 
of  title  to  an  estate  in  fee,  ii.  1 17* 
by  descent,  ii.  117. 
of  pedigree,  hearsay,  ii.118. 
to  an  estate  tail,  ii.  118. 
by  copy  of  court  roll,  ii.118. 
customs  to  regulate  descent,  ii.  119« 
taken  strictly,  ii.  119. 
of  title  by  will,  ii.  119. 
to  freeholds,  ii.ll9.. 
leaseholds,  ii.  119* 
of  title  by  administration,  ii.  120. 
not  SQ  strict  in  settlements  as  ejectments,  i.  120* 
to  prove  a  certificate,  ii.l92. 
entry  of  in  parish  book  by  parishioner  inadmissible, 
ii.  192. 
to  avoid  a  certificate,  ii.  81,  &c, 

to  remove  a  pauper,  ii.207f  208,  209. 
to  warrant  an  order  of  filiation,  ii.  292. 
when  viva  vocCf  ii.  292. 
mother's  testimony  sufficient,  ii.  292. 

if  a  married  woman,  not,  ii.  294?.  295. 
mother's  examination,  ii.  292. 
to  what  confined  on  hearing  appeals  against  removalSf 
ii.  542. 
EVIDENCE  of  settlement, 

by  acknowledgement,  ii.  147>  &c« 
relief,  ii.  147)  &c. 
certificate,  ii.  147»  &c. 

order  of  removal  unappealed  from,  ii«147»  Stc» 
apprenticeship,  i.589. 
birth  of  legitimate  children,  i.  320. 

illegitimate  children,  i.  328* 
estate,  ii.  117. 
hiring  and  service,  i.  478. 
marriage,  i.293. 
office,  i.630. 
taxes,  ii.  133. 

tenement  of  10^.  a-year  value,  m&t. 
of  proving  a  certificate,  ii.  192. 
certificate  30  years  old  proves  itself,  ii.  192. 

though  produced  by  rated  inhabitant  or  over* 
seer,  ii.  193. 
entry  in  parish  book  of  certificate  delivered,  not 
admissible,  ii.l93. 

See  Register,  Witness,  &c. 
EVIDENCE, 

to  rate  personal  property,  L200. 221. 
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EVIL  FAME, 

pereons  of,  deeaed  aetiially  diam«Jble,  £.194. 
EXAmNATION  by  juaticw, 

for  aa  order  of  filiation  must  be  befooe  twty^  iL291f  Ac- 
presence  of  reputed  fiither  during  winuni's  ezami* 
nation  unnecessary^  ii.295. 
for  an  order  of  removal  bmbre  two  jnsticesy  iL  2S2. 
before  justices  who  do  not  remove,  ii.  ^22. 
evidence,  when,  i.492. 

attested  copy  of  eaunnuialioii,  evidence,  i.492. 
original  examination,  iL  4^ 
EXAMINATION  of  a  pauper, 

no  evidence  of  his  settlement,  i.  490, 491^ 

except  under  mutiny  act,  L  491, 492. 
EXCEPTIONS  of  Time  in  omilraot  of  servioe,  effect  of,  L 
S76,'&c. 

See  IHirinff  and  Service^ 
of  apprenticeship,  i.366. 

See  Apprenticeship* 
EXECUTORS, 

rate  demanded  fhmi,  previous  to.a^stoess,  i.25S. 
not  obliged  toikeep  testator's  apprentice,  when,  uSS^ 

II.  (8).  11.848. 
may  consent  to  apprentice  serving  another  master  under 
indentures,  uieS. 
not  to  parish  apprentice,  in  what  cases»  i.  566. 
gains  a  settlement  when,  iL79,ftc. 
See  Estate,  Settlement  by,  Evidence,  Probate^  WilL 
EXEMPTION, 

property  exempted  flrom  poor's  rate  by^statotes,  L 157. 
for  rent  of  beneficial  oocvpation,  i.  94. 176, 

177,  179. 205. 

See  Poor's  Rate 
EXTR  APAROCHI AL  Places,  notmthin  43  £lia*for  appointiiig 
overseers,  i.9* 
overseers  appointed  for,  by  IS  d:  14  Gar.  II.  being  town> 

ships,  i.  10. 
appointment  of  ovecseers  for,  by  two  justtoes, 

matter  of  course,  i.  16« 
should  be  stated  to  be  vill  or  township  in  appotntment, 

i.  16. 
ektraparoc^ial  district  created  a  parish  and  divided  into 
two  towndiips,  1.284.  n.(l) 

See  Towitthip. 
xaaof  be  rated  in  aid,  i*  241. 

no  settlement  .gained  in,  i.464. 
but  hiring  may  be  there,  i«464« 
no  removal  to  or  from,  ii.  158*  212. 
FACTS, 

stated  how,  ii.559. 

See  Case^  fipedaL    . 
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FAIR, 

profits  of|  not  rateable,  i.  85* 
FAMILY,  a  too  general  description,  ii.  2S8* 

See  Order  of  Remoyal. 

FARMER, 

not  rateable  for  bis  stock  on  farm,  i.  84.  204. 
if  fed  on  its  produce,  i.  180.  204. 
rateable,  if  not,  i.  205. 

for  entire  profits  of  bis  fans,  tbougb  be  under- 
leU,  i.  180. 205. 
FARM,  tin, 

rateable,  i.91. 

See  Land.    Pr^erty. 
FATHER, 

of  a  bastard  bow  proceeded  against,  ii.  286. 
cbargeable  and  removeable,  wben,  ii.  220. 
See  Bastard,  Order  of  Filiation,  Emancipation,  Evideaot. 
FEE  of  an  Apprentice, 

restored,  wben,  i.  553* 
FELONY. 

See  Attainder. 
FILIATION. 

See  Order  of  Filiation. 
HSH, 

titbe  of  rateable^  i.  145. 166. 
nSHERY, 

incorporeal,  rigbt  to,  not  rateable,  i.  89. 
FLEET-PRISON, 

prisoners  in,  not  rateable  for  tbeir  rooms,  i.  177* 
warden  of,  rateable,  i.  179. 

settlement  gained  witbin  tbe  rules  of,  ii.  150.    See  ii. 
62.  eiib.  ii.(2).,  but  see  54G.m.  c.l7a  § 4.  ii.80. 
FOREIGNERS, 

iiremoveable,  in  wbat  cases,  ii.  160. 
may  gain  a  settlement,  ii.  150. 
how  far  prohibited  from  taking  leasehold,  ii.  UOi 
freehold,  ii.  150.  how  made  capable,  ii.  151. 
wife  retains  her  maiden  settlement,  i.  29L 
children  follow  mother's  settlement,  L  807« 
FOSSILS, 

rateable,  i.146. 

See  Property  Real. 
FOUNDLING  Hospital, 

bastard  bom  in,  settled  with  the  mother,  i.  825* 
servant  in,  gains  no  settlement,  i.477« 
FRANCHISE, 

person  removeable  from,  ii.  18.  158. 

FRAUft 

in  appointing  overseers  on  Sunday,  i.  SB. 
never  presumed,  ii.  561. 
roust  be  found  in  a^peciid  «ate,  ii.  561. 
how  far  cognisal>le  at  sessions,  ii.  561. 
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FRAUD, 

B.  IL  bound  by  the  finding  of,  when/  iiiSSl. 

may  determine  that  no  fraud,  ii.  55£. 
prevents  a  eettlement,  i.  290. 

by  estate,  when  pomession  fraudulent,  ii.  44* 

relief,  after  purchase,  not  decisive  of  fraud,  iL 
107. 
or  taking  a  tenement,  ii.  45. 52. 
bastard's  birth,  i.  S24. 
not  by  marriage,  i.  292.  n.  (7)«  290.  n.  (1). 
in  a  certificate,  ii.  139. 

See  Deed. 
FRIENDLY  SOCIETIES, 

settlement  of  illegitimate  children,  i.  325. 
FUNDS. 

See  Money^Stock. 
FURNITURE, 

of  a  house  not  rateable,  i.  84.  n.  (4).  200. 
GAOL, 

of  relieving  prisoners,  ii.  421. 
if  discharge  is  opposed  by  creditors,  ii.  422. 
in  the  King  s  Bench,  ii.  422. 
Fleet,  ii.422. 
Marshalsea,  ii.422* 
of  persons  confined  on  mesne  process  not  in  coantj 

gaols,  ii.422. 
expences  to  be  borne  by  parish  where  settled,  ii.  423. 
oraer  of  removal  to  be  made  and  suspended,  ii.  42S« 

to  be  served,  ii.423. 
appeal,  ii.424. 

if  prisoner's  settlement  cannot  be  ascertained,  ii«  424. 
prisoners  under  excheouer  process,  ii.  424. 
prisoners  confined  for  lelony  or  misdemeanors,  ii.  425> 
allowance  of  food  for  prisoners  maintained  by  the  coon^, 

ii.  425. 
.those  able  to  work  and  refusing  not  to  be  supported,  ii. 

426. 
prisoners  committed  for  trial*  and  refusing  to  work,  ii. 

427. 
prisoners  discharged  to  be  passed  home,  ii.  427. 
bastard  bom  in,  settled  in  maternal  parish,  i.  325. 

See  Bastard. 
GATE-KEEPER. 

See  Turnpike  Road. 
GENERAL  Hiring,  i.  362. 

See  Hirmg  and  Service,  Settlement  by. 
GOODS, 

Srivileged  from  distress  for  poor's  rate,  when,  i.  261. 
istrained  for  poor's  rates,  followed  into  another  county, 
i.261. 

See  Distress. 
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GOVERNOR  of  workhouse,  under  22  Geo.III.  c.88. 
how  appoibtedy  ii.S94. 
See  Maintenance  of  the  Poor.    Incorporated  Districts. 
GUARDIAN  in  Socase  gains  a  settlement,  ii.  89. 

ancestor  must  £e  seized  of  legal  estate,  ii.  90. 
See  Estate,  Settlement  by. 
GUARDIAN  of  the  poor. 

guardian  de  facto  may  apply  to  have  bastard  filiated,  ii. 

285. 
liable  to  penalty  for  supplying  goods  for  tlie  use  of 

workhouse,  ii.  38£. 
powers  and  duties  of  guardian,  by  22  Geo.  S.c.  83.  ii. 
393. 
how  appomted,  ii.  392. 
how  many,  ii.  393. 

See  Incorporated  Districts, 
liable  to  penalty  for  not  attending  monthly  meeting,  ii. 
399. 
HABEAS-CORPUS, 

to  remove  one  committed  under  an  order  of  filiation,  ii. 

313. 
to  restore  a  child  to  its  mother,  when,  ii.  392, 333. 
HAMLET, 

synonimous  with  township,  i.  10. 
overseers  appointed  for,    See  Division,  Township. 
HAND-WRITING, 

proof  of,  when  sufficient,  i.  593. 
how  proved,  i.  595, 596. 
HEARSAY, 

when  evidence, .  i.  321. 335.  ii.  118. 
to  prove  a  pedigree,  ii.  118. 
when  not,  1.328.491. 
to  prove  a  birth  settlement,  i.  328. 
what  not  in  an  order  of  removal,  ii.  207* 
HERBAGE  and  Pannage, 
nature  of,  i.  86. 
not  rateable,  when,  i.  88. 174^ 
HERDSMAN, 

Siins  a  settlement,  when,  ii.  42. 
ITAMENT  Incorporeal, 
when  rateable,  i.  81. 84. 99. 
annexed  to  land,  i.81. 129« 
whether  rateable  per  se,  i.  85.  et  seq. 

does  not  lie  in  occupancy,  i.  85.  et  seq. 

right  of  common,  i.  86. 
herbage  and  pannage,  i.  86. 

profits  of  fair,  i.86. 
tolls  of  light*house,  i.  86. 

easement,  i.  86* 
contrary  opinion,  i.  87. 
See  Tolls.    Property.    Land. 
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HEREDITAMENT, 

if  possessor  resides  rateable  to  poor,  Stc,  L  96l 
otherwise  not,  i.  88, 8d. 

and  see  i.  77«  et  stq. 
HIRING  and  Service,  Settlement  by, 
sUtutes  respecting,  LSa6,S87« 

division  of  subject,  i«  887* 
who  nay^ain  oae,  i«  8^ 

unmarried  persons  at  time  of  contract,  i.  838. 
exceptions,  i«d89. 
without  emancipated  children,  i.  889* 

the  emancipation  most  be  complete*  i.  84Ql 
parties  to  the  contract,  i.  840t 

must  be  citable  of  contcactiag,  uSUk 
deserter  cannot,  i.8M> 
nor  apprentice,  i«840* 
smdier,  i*841* 
their  relationship  immaterial,  i*  842. 
so  nature  of  service,  i.  84ifi» 
kind  of  wages,  i«848. 
times  of  payment,  i.  842. 
alterations  in,  during  the  contract,  i,  848. 
rules  respecting  contract,  i.  S4S* 
must  be  a  contract,  i.  348* 
express  or  implied,  i.  848* 
explained  by  parties'  conduct,  844» 
evidence  of  an  implied  contract,  L  845. 

may  be  rebutted,  i.  846» 
instances  where  none  implied,  i.  846. 
foot-boy  living  with  his  master's  barber,  i.  846* 
boy  taken  out  of  charity,  and  dong  acts  of  service,  L 

846. 
helper  to  a  waiter,  i.  847. 

boy  living  with  his  uncle,  and  found  in  meat,  Ac,  i.  847. 
boy  working  as  taylor  for  relation,  i.  849» 
natural  child  hired  to  her  father  for  a  year,  and  con- 
tinues to  serve  three  years  more,  i*  849« 
effect  of  previous  situation  on,  i.  848. 

negro  slaves  serving  in  England,  L  848. 
villein,  i.  848.n.(l). 

girl  with  her  relation,  i,  848. 
pauper  put  out  by  his  pArish  for  maintenance,  L  848. 
children  allotted  without  their  consent  to  maslen,  L850* 

otherwise  if  they  consent,  i.  850. 
must  be  a  contract  of  service,  i.  848. 851. 
not  to  serve  as  an  apprentice,  i.  851* 
instances,  i.  852. 
invalid  contract  of  apprenticeship  does  not  vitiate  pre- 
vious contract  of  service,  i.  852.  a.  (1). 
oontract  to  teach  pauper  to  make  stockaDga,  i.  853* 
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contract  to  teach  a  son  trade  of  ghoemafcery  i.  S5S, 

See  Contract, 
one  entire  prospective  contract  for  »  whole  year's  ser- 
vice, i.  S5S.  S56. 

for  S65  consecutive  da^,  r.  SS9. 5SS* 
contract  to  serve  a  year  from  Michaelmas,  to  go  away  a 
month  at  harvest,  and  make  up  time  after  Michael- 
mas, i.  85S. 
to  make  70,000  bricks,  L  854k 

time  of  making  it  material,  i.  S54. 
when  it  begins,  i.  §65. 

successive  hirings  for  less  than  year  will  not  give  a  set- 
tlement, i.  S56. 
nor  a  hiring  for  two  successive  half-years,  i.  356. 
nor  for  two  successive  eleven  months,  t&. 
though  the  custom  of  the  country,  i.  S66» 
or  done  to  defeat  a  settlement,  u  ^^* 
must  be  for  a  whole  year,  i.  357. 
two  days  short,  bad,  i*  557. 
so  fifty-two  weeks,  i,  357« 

from  three  days  a^r  old  Michaebnaato  next  Michael- 
mas, i.357. 

though  leap-year,  L  S57. 
from  Friday  after  old  Martinmas  to  Martimnas  follow- 
ing, i.357» 
though  the  custom  of  the  country,  L  357- 
hiring  on  day  after  old  Martinmas  until  old  Maitismas- 

day  following,  good,  i.  358. 
customary  hiring  from  one  moveable  feast  to  the  same 

in  next  year,  i.  358. 
if  for  less  than  365  da^s,  qusere  settlement,  i.  859. 
service  from  day  beiore  jNTew-year's-day  to  two  days 

after  Christmas-day,  i.  360. 
good  if  for  365  days,  i.  359. 
must  be  prospective,  i.  360. 
retrospective  hirings  give  no  settlement,  i.  360. 
conditional  hirings,  i.  361. 

to  come  for  a  quarter,  and  to  stay  on  liking,  i.  361. 
to  leave  within  the  year  if  parties  like,  i.  362. 
give  a  settlement,  i.  362. 

though  inserted  to  avoid  it,  i.  362. 
general  hirings  are  construed  to  be  for  a  year,  i.  362. 
when  implied,  i.  363. 

indefinite  hiring  considered  as  a  general  hiring,  1.363. 
service  after  a  hiring  for  less  than  a  year,  i.  S64'. 
servant  ^its  within  the  year,  i.  36i» 
whether  the  agreement  be  for  a  year  ia&ct  for  the 

justices  to  find,  u  365. 
K.  B.  will  decidft  on  case  stated,  1 865. 
special  hirings,  i.  364. 
kinds  oT,  i.  99S* 
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howinferred«  i«965« 
circunutances  which  infer  a  yearly  hiring,  i.  365. 
if  contradictory,  presumption  in  faToar  of  yearly 

hiring,  i.  365. 
the  parties'  acts  evidence  to  interpret  contract,  i. 

867. 
so  coavenations,  i.  367- 
but  not  what  they  apprehend  or  think,  L  367. 
special  hirings  receiving  wages,  periodically,  L  367,  368, 

369. 
weekly  or  monthly  wages,  unaccompanied  with  any 
other  circumstance,  i.  367. 

inference  from,  how  controlled,  i.  37(K 
hirings  with  warnings,  i.  37(X 
inference  from  time  of  payment  and  warning  di&r- 

ing,  1.371. 
inference  from  time  of  warning  coinciding  with  time 

of  pajrment  of  wages,  i.  371. 
3^.  6d.  a  week  and  a  week's  warning,  L  372. 

6f .  a  month,  with  a  month's  warning,  i.  372. 
warning  coupled  with  circumstances,  L  372L 
presumption  of  yearly  hiring,  negatived  by  other 

circumstances,  i.  373. 
working  by  the  piece,  i.  373. 
raising  wages  within  the  year,  i.  374. 
receipt  o£^  for  a  less  time  on  quitting,  i.  374. 
exceptions  of  time  in  the  contract  defeat  a  settlement, 
i.  375. 
alitor  where  servant  works  customary  hours,  and 

there  is  no  stipulation  in  contract,  i.  376* 
of  seasons  which  the  law  would  except,  i.376. 
particular  hours  of  the  day,  i.  377* 

though  a  servant  has  worked  during  that  time, 
i.  377. 
agreement  to  deduct  wages  for  loss  of  time  does 

not  defeat  settlement,  i.  378. 379. 
aliter  where  servant  reserves  liberty  to  contract 

with  another  master,  i.  380. 
exceptions  of  days  at  certain  seasons,  i.  382. 
instances  of  exceptions  in  contract,  i.  380, 381, 382. 
with  liberty  to  substitute  another,  i.  383. 
servant  in  the  militia,  i.  383. 
bleacher  working  stipulated  task,  i.  384!>. 
distinction  between  an  exception  and  a  dispens- 
ation, i.  384. 
distinction  between  exceptive  and  conditional  hir^ 
lags,  i.  375.  n.  (2). 
of  the  year's  service,  L  337*  885. 
for  365  days,  sufficient,  i.  385. 
actual  service,  i.  385. 
constructive  service,  i«385. 
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dispensation  with,  i.  S86. 
in  law,  i.  386. 
by  consent,  i.  387. 
express,  i.387* 
implied,  i.387. 
dissolution  of  contract,  i.  387* 
by  consent,  i.  387. 
order  of  magistrates,  i.  387. 
distinction  between,  and  a  dispensation,  i.  389. 
absence  from  service,  i.  388. 

under  a  dispensation,  i.  388.      See  Dispensation, 
instance  or  dispensation  with  service,  i.  390. 
a  dissolution,  i.  388. 

See  Dissolution, 
without  consent,  i.  388. 
it  is  a  question  of  fact,  i.  388. 

in  the  beginning  of  the  year,  i.  389. 391,  392. 
absence  in  the  middle,  i.  391. 
end  of  the  year,  t.  389.  397* 

for  last  day  immaterial,  i.  393, 394. 
absence  while  serving  in  the  militia,  i.  395. 

service  with  assignee,  i.  396. 
dispensation  implied  from  a  return  to  service, 

i.  391,392. 
if  nothing  but  the  master's  consent  appears  in 

the  case,  1.896. 
length  of  absence  immaterial,  i.893. 

thirteen  weeks,  i.  393. 
leave  of  absence  for  a  fortnight  at  the  end 

of  year  to  get  what  he  can,  i.  397. 
putting  another  in  the  place,  i.  383. 394. 
absence  making  compensation,  i.  395. 
absence  serving  another,  i.  395. 
absence  with  express  consent,  i.  396. 
absence  on  master's  account  and  request,  i.  399. 
403. 
from  master's  inability  to  keep  a  servant, 
i.405. 
his  bankruptcy,  i.  405. 

on  information  against  master  turns  away  ser- 
vants, i.405. 
absence  by  sickness,  1.406. 
but  the  service  must  have  commenced,  i.  407. 
absence  to  look  for  a  service,  i.  407. 
m^ter  preventing  the  service,  i.  408, 409. 
discharging  servant  against  his  consent,  i.410. 
absence  by  consent,  to  avoid  a  settlement,  i.  41 1 . 
principle  of  decision,  i.  411. 
absence  with  leave,  servant  wishing  not  to  be 
settled,  i.  412. 
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discharge  before  a  magiAtrate,  niMter  not  ob- 
jecting to  settlement,  i.  412. 
servant  receives  two  guineas  from  rated  inha- 
bitants to  leave  his  master's  service,  L  413. 
master  discharges  servant  for  bad  cmiduct, 
i.41S. 
service  by  operation  of  law,  i.  404. 
at  lawful  times,  i.  404. 
according  to  custom  of  the  country,  i.  S84. 
404,405. 
dissolutions,  i.414. 
express,  i.414. 
implied,  i.414. 

from  new  agreement,  i.  414. 
not  from  alterations  in  contract,  i.  415. 
nor  change  of  master,  i.  415. 
a  return  to  service  does  not  cure  a  diasolutioo, 

i.  416, 417. 
returning  on  master's  request,  i.  416. 

Quitting  upon  warning,  i.  417. 
ischarge  at  the  parties'  request,  i.  419. 

«•  (l!) 
dissolution  by  consent,  i.  442. 
discharge  for  servant's  accommodatton. 
i.419. 
servant  marries,  master  consents  to  leaving  service, 

and  pays  full  wages,  i.  420. 
dissolution  for  master's  accommodation,  and  at  hii 

request,  i.421. 
master  gives  up  business,  turns  off  servants  befon 

the  year  expires,  and  pays  full  wages,  i.  422. 
dissolution  insisted  upon  by  master,  consented  tc 

by  servant,  i.422. 
presumption  against  master's  influence,  i.  422. 
contract  for  a  year,  servant  prevented  by  ucknes 

from  serving  first  month,  i.  484. 
servant  leaves  service  from  siobiess,  i.  424. 

leaves  service  to  go  to  a  fair  and  falls  ill, 

i.424. 
leaves  service  from  sickness,  and  is  paid  full 

wages,  i.425. 
absence  to  be  married,  i.  426. 
to  look  for  a  service,  i.426. 
servant  is  absent  at  a  fair,  master  refuses  to  tske 
him  back,  magistrate  orders  payment   of  full 
wages,  i.  427* 
absence  in  the  militia,  i.  430. 
dissolution  by  a  magistrate,  i.  430. 
agreement  to  dissolve  contract  before,  L43i. 
43S. 
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setrant  goes  into  new  service,  i.  482. 

service  interrupted  by  an  order  of  removal,  i.  433. 

qufier., — ^whether  it  can  dissolve  the  contract  against 

parties'  consent,  i.434.  ii.(l.) 
grounds  for  distinguishing  between  dispensation  and 

dissolution,  i.  428, 429. 
inference  from  pajrment  of  wages,  i.  428. 

See  Wages, 
imperfect  service,  i.  435. 
covenant  servant  quits  his  service,  i.  435. 
absence  caused  by  the  master,  i.  436. 
servant's  immorality,  i.  436, 437, 438. 
absence    of   servant   from    master's   misconduct, 

i.426. 
wilfi^  absence  of  servant,  i.  426. 
servant  is  confined  on  charge  of  bastardy,  i.  440. 

his  master  may  receive  him  again,  i.441. 
servant  is  committed  to  prison  for  a  month  on  mas- 
ter's complaint,  i.  441. 
if  hired  after  offence  committed,  L  439. 
absence  caused  by  servant,  i.  436-— 443. 
absence  from  master's  ill  usage,  i.443, 444. 

dissolution  inferred  from  absence  on  these  ac- 
counts, 1.444. 
connecting  service,  i.  445. 
example  of,  i.  446. 
reason  for,  i.446. 
service  under  implied  contracts  will  connect,  i.  453. 
the  whole  service  need  not  be  under  yearly  hiring, 

time  and  nature  of  service  under  minor  hir- 

ines  immaterial,  i.  447. 
provided  the  engagement  be  for  service,  i.  448. 
query,  whether  minor  service,  subsequent  to 
yearly  hiring,  will  connect  and  give  a  settle- 
ment, i.448. 
service  under  hiring  for  a  year,  connects  with  sub- 
sequent service  under  minor  hiring,  J.  450. 
rules  for  connecting  services,  i.  451. 
service  must  be  unmterrupted,  i.  451 .  . 
must  form  an  entire  year,  i.451. 
intermission  of  a  day  prevents  it,  i.  451. 
fraction  of  a  day  not,  i.  452' 
contracts  must  contain  no  exemption,  i.  454. 
weekly  hiring  to  burl  cloth,  i.  454. 
contract  silent  as  to  Sunday,  i.  454. 
principle  of,  exceptive  contract  applies  to  minor 
hirings,  i.  455. 
so  there  may  be  dispensation  of  service,  i.456. 
servant  must  be  unmarried,  i.  456. 
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and  without  unemaocipated  children  at  the  com- 
mencement  of  every  contract,  i.  4!59« 

marriage  before  a.  second  yearly  hiring,  i.  456, 457* 

less  than  40  days  of  service,  i.458. 

hiring  for  a  year,  service  for  six  months,  the  servant 
marries,  and  continues  to  serve  for  two  years 
under  another  contract,  i.456. 

what  service  under  yearly  hiring  necessary,  i.4s59, 

46a 
constructive  service  sufficient,  i.  460> 
service  with  different  masters,  i.  S96.  460* 
an  executor,  i.461* 
with  widow,  i.461. 
assignee  of  a  farm,  i.  S95*  461* 
other  masters  with  consent  of  first,  i.462. 
service  must  be  under  original  contract,  i.  46Z. 
of  the  residence  necessary,  i.46S. 
forty  days,  i.  463. 

how  reckoned,  i.  466*  475. 
howreckoned,if  service  indifferentplaces,i.467. 
in  what  place,  i.  464. 
whether  contract  is  made  in  extraparochial  place, 

i.464. 
settlement  is,  where  the  servant  takes  his  mght*s 

rest,  i.465. 
residence  in  different  parishes,  i.465. 
where  no  settlement  can  be  gained,  i.  466. 
service  and  residence  in  distmct  parishes,  i.  468. 
residence  unknown  to  master,  i«  468* 
master  need  not  be  settled  in  the  parish,  i.  469- 

nor  have  property  there,  i.  469- 
residence  during  sickness,  i-  470. 
servant's  conduct  during,  immaterial,  L  472. 
residence  must  be  partly  under  a  yearly  contract, 

i.  471. 
yearly  contract  must  exist  in  parish  where  settle- 

ment  is  to  be  gained,  i.  471* 
yearly  contract  presumed,  i.  472. 
and  widiin  the  compass  of  a  year,  i*  475. 
gained  in  parish  A.  but  not  in  B.  under  same  hiriog, 

i-  478. 
imder  disabilities,  i.  474. 
residence  of  40  interrupted  dayfl  under  distiiict 

yeariy  hirings,  i«  475, 476. 
servant  resident  under  a  certificate  gains  no  settle* 

ment,  i.477. 
nor  with  a  certificated  person,  i.  477- 
nor  with  a  member  of  a  benefit  society,  i.  478. 
in  Foundiing  Hospital,  i.  477. 
Magdwen  Hospital,  i.  478. 
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proofsy  i.  478. 

of  the  hiring,  i.  478. 

by  implication,  i.  479. 
presumption  of,  rebutted,  how,  i.  480. 
of  the  year's  service,  i.  481. 

when  inferred,  i.  481. 
of  the  residence,  i.  481. 
may  be  inferred,  when,  i.  481. 
HOG-RINGER  may  gain  a  settlement,  i.  618. 
HOSPITAL  Lands  rateable,  i.  187. 
when  not,  i.  184.  177. 

See  Charity,  Corporation,  Poor's  Rate. 
HOUSES  rateable,  i.  76. 

when  upon  an  unequal  principle,  i.  227* 

turned  into  a  shop,  i.  224. 
occupied,  when,  for  rating,  i.  171. 
occupiers  rateable  only  for  the  time  they  occupy,  i.7I. 
if  no  occupier,  not  rateable,  i.  169. 
in  what  cases  landlord  may  be  rated,  i.  170. 

if  divided  into  tenements  to  be  rated  separately. 

i.  176. 
if  into  lodgings,  owner  rateable»  i.  176. 
See  Conventicle,  Charity,  Poor's  Rate,  &c* 
HOUSEHOLDER. 

See  Overseer. 
HUNDRED. 

See  Rate  in  Aid. 
HUSBAND, 

not  bound  to  maintain  his  wife's  relations,  ii.  262. 

although  he  acquires  an  estate  with  her,  ii.  263. 
removal  of  a  woman  as  his  wife  or  widow  conclusive  of 

his  settlement,  ii.  148. 
conclusive  of  his  marriage,  i.SOl.  ii.  142. 
impotence,  if  proved,  i.  332. 

See  Access,  Bastard,  Certificate,  Married  Women, 
Settlement  by  Marriage  —  by  Estate. 
IDIOT, 

marriage  of,  void,  i.  304. 
apprentice  discharged,  i.  553. 
JEWS*  marriage  of,  i.  296. 

divorce  of,  abroad,  how  proved,  i.  335. 
maintenance  of  their  protestant  children,  ii.  259* 
not  within  marriage  act,  i.  296. 
ILLEGITIMACY, 

IMPROVEMENTS  rateable,  i.  225*. 
INCORPORATED  Districts, 

statutes  concerning  relieving  the  poor  in,  ii.  392. 

what  entitles  a  parish  to  benefit  of  22  G.III.  c.  83«f  ii«  392. 

two  parishes  may  unite,  ii.  392. 
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INCORPORATED  DiBtricts, 

within  what  distance^  ii.  S9S. 
notice  of  meetings    for,   and  qualification  of  YOters, 

ii.  39S. 
guardiaoafor  each  parishy  duties  and  powers  of,  ii.  393. 

number  of,  iL  398. 
governor  of  workhoase,  how  appointed*  ii.  394'. 
visitor,  how,  ii.  394'. 
may  act  bj  deputy,  ii.  395. 
duties  of,  11. 395. 

single  parishes  may  have  a  visitor,  iL  395. 
treasurer,  how  appointed,  and  his  duties,  ii.  395. 
vacancies  in  these  cAces,  how  filled  up,  iL  396. 
offices,  when  to  determine,  ii.  396* 
houses  to  be  provided,  ii.  396* 

where  situate,  ii.  396. 

on  what  terms,  ii.  396. 
wastes  to  be  inclosed,  ii.  396. 
poor  houses  may  be  sold,  ii.  397- 
money  may  be  borrowed  for  providing  houses,  ii.  397* 
debt,  how  discharged,  ii.  397. 
guardian  and  visitor,  a  body  corporate^  ii.  398. 
take  laads  and  sue,  ii.  398. 
poor,  to  be  maintained  in  workhouse  of  uaited  parities, 

how^  ii.398. 
who  shall  be  sent  to  poor-house,  ii.  399. 
poor  children,  how  provided  for,  ii.  4<X). 
idle  persons  neglecting  their  fandlies  to  be  prosecuted, 

ii.400. 
^goardians  may  contract  for  employing  the  poor^  ii.  401. 

for  clothing  and  diet,  ii.  401. 
rules  to  be  printed  and  observed,  ii.  402* 
in  what  cases  justices  may  order  relief,  ii.  401.  406. 
application  to  be  made  to  guardians  first,  iL403. 

second  to  visitor,  ii.  403* 
in  wbaA  cases  di^ansed  with,  ii.  403. 
casual  poor,  how  to  be  maintained,.  iL  409. 

how,  by  united  parishes,  ii.  404^ 
settlwnents  not  gained  by  residence  in    poor-house, 
ii.404. 

of  bastards  born  there,  ii.  404. 
punishment  for  embezusling  goods,  ii*  404. 

for  enticing  poor  to  other  parishes,  ii.  405« 
penalty  on  visitors,  &c.,  supplying  goods  to  the  poor, 

ii.  405. 
penalties,  how  to  be  apf^ed,  iL  405. 
appeal,  ii.  406. 

assessments  for  relief  of  poor  in  incorporated  districts 
incffeased,  ii.407- 
INCOAPORE^L  tenements, 

defined,  t.  85.  »•(!.) 
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INCORPOREAL  tenements, 

rateable,  if  annexed  to  land,  i.  81. 
perse^  quae.,  i.85» 

See  Property,  real. 
INDEMNITY.  See  ^utards. 

INDENTURES,  parish, 

assent  of  justices  to,  how  proved,  i.  499.  597. 
must  refer  to  order  of  justices  by  date,  i.512,  n.  (1.) 
must  state  the  premium  at  full  length,  i.  515. 
signed  in  London,  Westminster,  or  within  bills  of  mor- 

talitjT,  when  to  be  stanoped,  i.5I6. 
signed  in  other  parts  of  Great  Britain,  i.  516. 
void  if  not  stamped,  i.516. 

defect  not  cured,  i*  517. 
without  stamp  not  admissible  in  evidence,  i.  590. 
how  proved  when  no  subscribing  witness,  i.  590. 
how  when  attested,  i.  590. 

See  Apprentice,  Parish. 
INDICTMENT, 

ag^st  persons  refiisinff  the  office  of  overseer,  i.  36. 
against  parish  officers  for  not  accounting,  ii«  453, 476. 

for  not  providing  for,  or  misusing  the  poor,  ii.  475. 
not  receiving  them,  &c^  ii.475. 

conspiring  to  burthen  another  parish,  ii.  475. 
disobeying  an  order  of  maintenance,  ii.337. 
retummg  after  being  removed,  iL256. 
non-payment  of  costs,  ii.  577. 
B.  R.  will  not  quash  an  indictment  for  a  serious  offence, 
ii.  476. 
INFANT, 

may  reside  with  its  mother  for  nurture  till  seven  years 

old,  ii.  155.  335.  369. 
bastard  maintained  by  the  parish,  ii.  335. 

See  Bastard* 
pauper  may  bind  himself  ilrithout  nuigistrate's  assent, 

i.  499. 
his  indentures  not  cancelled  by  his  sole  consent,  i.  455. 
marriage  of^  made  valid  by  3  G.4»c.75«i  i.  294. 
dissent  of  parents  or  guardians  renders  void  publication 
of  banns,  i.  296. 

See  Marriage. 
INFORMATION,  criminal, 

form  of  moving  for,  ii.  477* 

granted  only  in  extraordinary  cases,  ii.  477. 

instances,  ii.477. 
court  looks  to  party's  motive,  ii.  478. 
rule  not  to  grant  it  for  conspiring  to  have  a  pauper  mar- 
ried to. discharge  the  parish,  ii.477. 
INFORMATION,  quo  warranto. 

lies  not  for  the  office  of  churchwarden,  ii.  478. 

X  X  4 
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INHABITANT, 

definition  of»  i.72.  ft.(l.) 

liable  to  rate»  how,  i.  71*  et  seq. 

made  competent  wttneflses,  ii.  319. 
INROLLMENT  of  indentures, 

want  of,  prevents  not  a  settlement,  i.50I. 
See  Apprenticeship,  Settlement  by. 

INTENDED, 

what  shall  be,  ii.  601. 

See  Orders. 
JOINT  Purchaser  of  an  Estate  gains  no  settlement,  wfaen, 
ii.81. 
occupier  of  an  estate  does,  when,  ii.  106. 

of  a  tenement  gains  a  settlement,  when,  ii.  57.  49. 
55. 

See  Occupation,  Joint* 
IRREMOVABLE  Persons,  li.  176. 

all  persons  till  char^able,  ii.  158. 
From  connection,  ii.  154v 

husband  and  wife,  ii.  154'. 
unless  separate,  ii.  154. 
otherwise  not,  ii.  154. 

though  husbapd  no  settlement,  iL  155. 
except  by  consent,  ii.  155. 
nurse  children,  ii.  155. 

apprentice  irremoveable  from  marter,  ii.156.  ii*(l.) 
(3.) 

so  servant,  ii.  157. 

nor  if  settled  there,  though  his  master  is  re- 
moved, ii.  157. 
want  of  jurisdiction  in  magistrates,  it.  154. 
residents  on  their  own  estate,  ii.  74. 157* 

though  husband  elsewhere,  ii.  158. 
purchasers  under  SOL,  ii*  107.  ^ 
widow,  dower  being  assigned,  ii.  107* 
residents  on  tenements  of  1(H.  a  year  value,  ii.  158. 

seems  not  from  a  franchise,  ii.  158. 
persons  in  extraparochial  place,  ii.  158. 
persons  without  settlement,  ii.  160. 
persons    who    having    settlements  in  a  township 
which  is  destroyed,  and  become  chargeable  else- 
where, ii.  159. 
casual  poor  from  accident,  ii.  161, 163. 

secus,  if  from  poverty,  ii.  163. 
persons  residing  under  certificate,  ii.  163. 
apprentices  and  servants  of  such  persons,  ii.  I6i. 

See  Certificate, 
under  35  Geo.  III.  c.  131.,  ii.  194'. 
al),  until  clmrgeable,  ii.  194. 
if  likely  to  be  so,  ii.  198. 
meuning  ol  ''  actually  chargeable,'*  ii.  195. 
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IRREMOVABLE  Persons, 

exceptions,  ii.l94>. 

residents  under  a  certificate,  ii.  Id5. 

convicts  of  larceny  or  felony,  ii.  194. 

rogues  and  vagabonds,  ii.  194<. 

disorderly  persons  and  reputed  thieves,  ii.  194. 

pregnant  single  women,  when,  ii.  19t5. 

when  not,  ii.  198. 
pregnant  married  women,  Ii.  197* 
families  of  militia  men,  &c..  ii.  194>.  n.  (1«) 
See  Chargeable,  Removal,  App.,  and  the  different 
heads  respecting  Settlements  by  Estate,  &c. 
JUDGMENT,  by  the  sessions,  ii.  564. 
manner  of,  ii.  564. 
act  of  the  court,  ii.  547. 
form  of,  ii.  565. 

must  state  their  authof  ity,  ii.  564. 
adjournments,  when,  ii.565. 
made  on  appeal,  ii.  567. 
should  refer  to  the  order,  or  rate,  ii.  568. 

but  not  time  of  removal,  ii.  569. 
whether  on  form  or  merits,  ii.  568. 
on  order  of  removal,  how  framed,  ii.  569. 

allowing  appeal  don't  quash  the  order,  ii.  569. 
grounds  of  adjudication,  when  stated,  ii.  569. 
on  appeal  against  rates,  ii.  570. 

direct  rate  not  to  be  paid,  ii.  570. 

or  to  be  repaid,  ii.  570. 
must  not  be  conditional,  ii.  571- 
See  Order,  &c. 
JUDGMENT  by  the  court  of  King's  Bench,  u.613. 

their  jurisdiction  over  orders  of  removal,  ii.61S. 
where  more  than  one,  ii.  61S. 
how  limited,  ii.  614. 
form  of  the  rule  for,  &c.,  ii.  619. 

confined  to  terms  of  original  rule,  ii.  614. 
in  case  of  rates,  ii.  620. 
See  Court  of  King's  Bench. 
JUDICIAL  Acts  of  Magistrates,  what. 

See  Apprentices,  Parish. — Ministerial  Acts. — 
Order  of  Filiation.  —  Removal  of  the  Poor. 
JURISDICTION, 

of  sessions  must  be  set  fortli  in  their  order  upon  an 
appeal,  ii.  565. 

See  Orders,  Justices,  Sessions. 
JNSTICES, 

of  divisions.    See  Division. 

of  quorum.     See  Quorum. 

to  appoint  overseers,  i.5S. 

to  appoint  overseers  for  extra^pttrochial  township,  i.  16. 

power  discretionary,  i.  Bi^i        Sec  Overseers. 
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JUSTICES, 

to  allow  rate,  i.62. 

no  dacretion,  L  68. 
may  allow  separately,  i.GS. 
must  allow  for  place,  witlim  their  jariadiotioii,  i.  63. 

See  Poon'  Rate, 
out  of  sessions, 

may  excuse  poor  persona  from  paying  poor  rates, 
when,  i.257* 
jurisdiction  in  their  own  parish,  i.  262. 

resident  in  an  adjoining  county,  i.25S. 
power  of,  discretionary,  in  grantmg  distress  warrants, 

i.258. 
answerable  for  illegal  warrants,  i.  254. 

not  so  for  illegal  conduct  in  distraining,  L  259i 
nor  granting  a  warrant  to  distrain  for  a  rate  without 

notice  in  writing,  i.266. 
to  assent  to  parish  binding  apprentice,  u  507- 
to  consent  to  assignment  of  parish  apprentices, 

i.511. 
to  make  order  for  binding  parish  ^prentices,  L  509* 

U.S42. 
to  sign  allowance  of  indeotare,  i.  SOd-  it-  S42. 
to  Bi^Mcribe  certificates,  it*  165* 
have  discretionary  power  to  idlow  them,  iL  170. 
to  make  orders  for  removal  of  paupers,  ii«  206. 

See  Order  of  RensovaL 
to  suspend  orders  of  remoTal,  ii.  241. 
to  make  orders  for  the  maintenance  of  by  poor  re- 
lations, ii.260. 
for  seiziog  the  offinider^s  ^oods,  ftc,  iL  26S. 
make  order  of  filiation,  iu291. 
See  Maintenance  of  the  Poor. 
•     KING'S  BENCH. 

See  Court  of  King's  Bench. 
LABOUR, 

profiU  of,  not  rateable,  i.  163.  165.  220.  222. 
unless  accumulated  produce,  i.  166. 
LAND, 

how  rateable,  i.  76. 

annual  profits  of,  i.  76. 

natural  profits,  i.  76. 

mineral  spring,  i.  77. 

spring  of  new  river,  i.  77. 

artificial  profits,  i.  77. 

towing  path,  i.  78. 

dock,  i.  79. 

several  fishery,  i.  79. 

lock  and  tunnel  of  caiud,  i.  79. 

reservoir  of  water,  i.80. 

main  pipes  of  water,  i.  80. 
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LAND, 

lot  and  cope,  i.  80.  90. 

farm  tin,  i.  91. 

right  of  common,  appendant,  i«81. 

way  leave,  i.  81. 

weighing  engine,  L8J. 

carcung  machine,  i.  82. 

malt  mill,  i.  83. 

incoiporeal  hereditaments  annexed  to,  i«81«  8f* 

canteen  in  barracks,  i.  84. 

coke  mill,  i.  84. 

rents  of,  i.  89. 

ground  rents,  i.  89* 

quit  rents,  i«  89- 

when  not,  i.  94. 

See  Tolls,  Property,  Heal, 
stock  of,  when  rateaUe,  i.  205. 

when  not,  i.  86. 204. 
principle  of  rating,  i.  223,  224* 
modes  of  rating,  L  225. 228.  237. 

with  reference  to  houses,  i.  227*  229. 

improvements  of,  rateable,  i.  225. 

value,  how  ascertained,  i.  229* 

annual  average  value,  i.  230. 

pleasure  groundSf  i.  233. 

uncertain  profits  of,  i.  235. 

who  rated  for,  i.  169.  &c.  205. 
LANDLORD,  may  be  rated  instead  of  tenant,  when,  i.  169. 
where  rated,  the  tenant  who  pays  taxes  gains  no  settle- 
ment, iu  129. 

See  Taxes,  Settlement  by, 
LAND  Sale  Colliery, 

renting  gives  a  settlement,  iL  9» 

value  of,  how  estimated*  ii.  36^ 

LARCENY. 

See  Charffeable.    Felony. 
LARCH,  not  saleable  underwood,  i.  155. 
LEAD  MINES, 

not  rateable,  i.  147. 

duties  from,  rateable,  i.  90.  94^  148. 
tolls  from,  rate^le,  i«90. 
landlord  of,  not  rateable  for  rent,  i.  93. 
reservation  of  smelted  ore,  not  rateable^  L  97. 
semb.  oUierwise,  of  native  mineral,  i*  99. 

See  Mines. 
LICENCE, 

marriage  by,  i.  296. 
special,  i.  296. 
duty  upon,  i.  296.  n*  (3.) 
a  new  licence,  when  necessary,  i.  296. 
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LIME  WORKS, 

rateable,  i.l49. 
LODGER, 

not  rateable  for  his  dwelling,  i.  176. 
settlement  gained  by,  ii.  8. 49. 
settlement  not  gained  by,  when,  ii.  5, 
LONDON, 

See  Alderman,  Physicians,  &c. 
LOT  AND  COPE, 

of  tin  mines  rateable,  i.  90. 
calamine  rateable,  i.93. 
LUNATIC, 

marriage  off  void,  i.  S04>. 

statutes  respecting  maintenance  of,  ii.  406- 

lunatic  asylum  for  counties,  ii.  408. 

counties  may  unite  in  providing  asylum,  ii.  409. 

proportion  of  expense,  ii.  409. 

agreement  recorded  with  clerk  of  the  peace,  ii.  4I0i 
visiting  justices  may  contract  for  the  building,  ii.410. 
justices  of  sessions  to  determine  the  sums  to  be  expend- 
ed, ii.410. 
sums,  how  raised,  ii.  410. 
money  may  be  borrowed,  ii.  41 1. 
future  rates  chargeable,  ii.  411. 
justices  shall  not  be  concerned  beneficially  in  contracts, 

n.  411. 
soil,  sand  stone,  may  be  taken  from  wastes,  ii.  412. 
visiting  justices  to  sue  and  be  sued,  how,  ii.  41& 
asylum,  situation  of,  ii.  412. 

males  and  females  kept  separately,  ii.  412. 
lunatics  to  be  conveyed  to,  by  warrant  of  justices, 

ii.  412. 
justices  have  a  discretion  in  granting  or  refusing 

warrants,  ii.412. 
overseers  applying  for  warrants  to  produce  oertifi- 

cate  of  medical  man,  ii.413. 
shall  return  a  list  of  all  lunatics,  ii.  413. 
justices  may  send  lunatics  to  asylum  at  expense  of 
parish  where  settled,  ii.41S. 
if  no  settlement    at  the   expense  of  county 
where  apprehended,  iL41S. 
any  lunatics  may  be  received  into  asylum,  iL  415. 
asylum    established   by  subscription  may  unite  with 
county,  ii.  415. 
subscribers  to  elect  a  committee,  ii.  415. 
lunatics,  how  discharged,  ii.  416* 
returns  to  be  made  to  Quarter  sessions,  ii.416. 
cxpences  of  removal  aner  discharge,  ii.416» 
visitinff  justices  to  appoint  servants,  Scc^  and  fix 
weekly  sum  for  maintenance  of  lunatics  in  asylimi, 
ii.417. 
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LUNATIC, 

rate  increased  by  sessions,  ii.  417* 
asylum  repaired,  ii.  41  ?• 

exempt  from  what  taxes,  ii.  417. 
lunatic  criminals,  how  to  be  maintained,  ii.  417. 
visiting  justices  to  be  elected  annually,  ii.  418. 
meetings,  how  convened,  ii.418. 
justices  to  cause  lunatics  to  be  examined  before 
them,  and  to  send  them  to  asylum  or  licensed 
house,  ii.419. 
amendments  by  5  G.  I V.  c.  71.,  ii.  420. 
MACHINE, 

annexed  to  realty,  profits  of,  rateable,  i.  81. 
contract  to  use,  gives  no  settlement,  ii.  22,  &c. 
See  Tenement,  Settlement  by  taking  of. 
MAIDEN  Settlement, 
removal  to. 

See  Settlement  by  Marriage. 
MAINTENANCE  of  the  Poor,  ii.259. 

how,  previous  to  43  Eliz.,  i*  1,  2,  &c. 
compulsoryy  progress  of,  i.  6. 
origm  of  maintaining  by  parishes,  i.  7. 
by  relations,  ii.  259. 

under  what  statutes,  iL259. 
by  what  sessions  ordered,  ii.  260. 
by  two  or  more  justices  in  petty  sessions,  ii.  260. 
the  sessions  may  order  money  to  be  paid  to  another 
county,  ii.261. 

their  authority  original,  ii*  262. 
not  to  be  delegated,  ii.  262. 
relations  cfaarseable,  ii.  262. 
form  of  the  order,  ii.  263. 

may  be  retrospective,  iL  264. 

include  sevenu  relations,  qusere,  ii.264. 

on  whose  application  made,  ii.  265. 

sum  to  be  paid  weekly  is  due  at  commencement 

of  the  week,  ii.  265.^ 
pumshment  for  disobeying,  ii.  265. 
penalty,  ii.265. 
indictment,  ii.265> 
remedy  against,  if  illegal,  ii.265. 
by  parents, 

statutes  concerning,  ii.  259. 
desertm^  their  families,  ii.  267. 267. 

justices  may  seize  part  of  their   property, 

U.268. 
sufficiency  only  to  be  taken,  iL  268. 
form  of  the  order,  ii.  268.  387. 
retrospective,  ii.  269. 
tenant  of  lands  may  dispute  its  legal- 
ity, ii.270. 


686  INDEX. 

MAINTENANCE, 


order  confirmed  at  aenooB,  iu26S. 
justices  may  order  peasioiis  of  those  wKo  leave 
their  fiuniliea    chargeable  to  be  assigned, 
U.S61. 

ao  of  wages  <tf  seaasen  m  Uie  merchants* 
service,  ii.362. 
negkseting  to  work,  ii.  271. 
See  Vagrant,  &c 
of  bastards, 

how  specified  in  the  order,  ii.  SOS. 
money  paid,  when,  ii.  S03* 
maintenance  reasonable,  ii.S€5. 
continues  only  white  bastard  durgeaUe,  ii.SQS. 
till  child  attains  ten  yean  of  age,  or  twelve, 
good,  ii.S06. 

fourteen  years,  bad,  ii.  d06. 
cannot  order  gross  sum  to  bind  child  apprentice, 
ii.S06. 
nor  father  to  give  security,  ii.S06. 
of  apprentices. 

See  Apprentices,  &c. 
of  parish  poor, 

statutes  concerning  rdinvmg  die  poor  at  their 

homes,  iLS5£. 
officers  may  relieve  withoot  order,  ii.  S5S. 
those  not  able  to  work  to  be  relieved,  ii.  355. 
those  refusing  to  work  to  be  punished,  ii.  S5S* 
trades  set  up  for  the  poor,  ii.  35S« 
land  provided  for  employing  the  poor,  ii.  35S. 
land  may  be  let  to  the  poor,  ii.  3Mi 

by  one  justice,  ii.  S55. 
overseers  must  be  sommoned,  ii.566. 
order  to  be  made  by  two  or  more  justices,  ii.  357> 
person's  name  must  be  entered  in  parish  book,  ii. 

357. 
poor  may  be  relieved  at  home  notwithstanding  a 

workhouse  has  been  provided,  ii.357.  359. 
justices'  power,  how  far  discretionary,  ii.  357. 359. 
relief  may  be  given  by  way  of  loan,  ii.  359. 
overseers  may  require  pensions  to  be  assigned  to 

repay  sums  advanced,  ii.  360L 
justices  may  order  pensions  to  be  aangned,  ii.  361. 
so  seamen's  wages  in  the  merchants'  service, 
ii.362. 
poor  not  to  wear  badges,  ii.  362. 
select  vestry,  duties  of,  in  relieving  poor,  ii.  363. 
jurisdiction  of  justices  in  matters  touching  the 
poor,  ii.366. 
order  for  relief,  when  bad,  ii.  36$. 
form  of  the  order,  ii.  368. 
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MAINTENANCE, 

only  for  resident  poor,  ii.  368. 
cannot  order  officers  to  relieve  in  another 
parish^  ii.  S69. 
except  child  residing  with  iu  mother,  ii.  369. 
order  of  removal  susoended,  ii.  37(X 
if  suspended,  suspended  to  all  the  fiunilj,  iL  370. 
charges  during  suspension  to  be  paid,  in  what 
cases,  ii.371« 
power  of  justices  making  the  order,  ii.  370. 
to  levy  sum  by  distress  and  sale,  ii.  371. 
of  others,  ii.  370. 

backing  it  into  another  county  or  juris- 
diction, ii.  371. 
justices  who  back  it  have  no  discretion, 

ii.  373. 
appeal  against,  iL  371* 
payment,  now  enforced,  i.  374. 
weekly  relief,  when  due,  ii.  374. 
no  appeal  against  this  order,  ii.374. 
in  houses  of  industry,  ii.  375. 
workhouses,  ii.  375,  &c. 
parishes  may  unite  in  erecting  workhouses,  ii.  376. 
a  parish  may  contract  with  another  for  the  maintenance 

of  its  poor,  ii.  377. 
contractor  to  be  resident  in  parish,  ii.  383. 

See  Workhouses, 
of  relieving  lunatics. 

See  Lunatic. 
of  relieving  the  poor  in  gaols. 

See  Gaols, 
of  relieving  incorporated  distrtcts,  under  23Geo.III. 
C.33. 

See  Incorporated  Districts, 
families  of  militia  men. 

See  Militia, 
casual  poor,  ii.  437-^ 
awarded  by  the  sessions  on  appeal,  ii.  575. 

not  to  abide  event  of  another  appeal,  ii.  575. 
remedy  to  compel  justices  to  award,  ii,  576. 
ordered  by  consent  m  B.  R.  on  adjourning  case,  ii«  621. 
but  no  power  to  ^ve  it  between  judgment  in  ses- 
sions and  that  m  B.  R.,  ii.  623. 
MANDAMUS, 

to  choose  churchwardens,  i.  44. 
to  swear  them  in,  i.  44. 
MANDAMUS  to  justices, 

to  appoint  overseers,  i.  37. 
grounds  for,  i.  37. 
at  what  time,  i.  45. 
semb.  after  fifteen  days,  from  25th  March. 
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MANDAMUS  to  justices, 

remedy  for  false  return  to,  i.  S8. 
to  alloir  a  rate,  i.  63. 
a  rate  in  aid,  i.  249. 
return  to,  &c.  i.  250* 
to  assess  personal  property,  i.  165. 
to  grant  a  warrant  to  levy  a  rate,  i.  253. 
form  of,  i.  254.  n.  (5.) 

will  not  lie  to  compel  justices  to  make  an  order  of 
maintenance  of  a  bastard  on  parish  officers,  ii. 
S69. 
swear  an  overseer  to  his  accounts,  ii.  449, 450. 
to  justices  to  enforce  payment  of  the  balance,  iL 
456. 
to  compel  overseers  to  deliver  up  books,  &c.,  ii.  458. 
MANDAMUS  to  a  corporation  to  pay  poor's  rate,  ~i.  266. 

ground  for,  L  267* 
MANDAMUS,  to  justices, 

to  return  an  order,  or  conviction,  to  sessions,  iu  591. 
n.(2.) 
M  AND  A  MUS  to  sessions, 

to  enter  and  hear  an  appeal,  ii.  503.  et  seq. 
form  of  moving  for,  ii,  514. 
service  of,  ii.  514. 
shewing  cause  against,  ii.  514. 
costs  upon,  ii.  514. 

to  enter  adjournment  on  appeal,  ii.587,  538. 
to  hear  evidence  upon  an  appeal,  ii.  544. 
to  allow  costs  upon,  ii.  576. 
MANDAMUS  to  overseers, 

to  deliver  parodiial  documents  to  their  successors,  ii. 
458. 
make  a  rate,  i.  62. 
not  to  make  an  equal  rate,  i.  62. 

to  rate  a  particular  kind  of  property,  i.  62. 
MANOR, 

lord  of,  not  rateable  for  casual  profits  of,  i.  88. 
MANUFACTORIES, 

See  Poor^s  Rate —  Stock  in  Trade.  — •  Estate, 
Settlement  by. 
MARRIAGE, 

of  minors  void,  by  26  Geo.IL  cSS.  declared  valid,  i. 

294. 
exceptions,  i.  294. 

marriages  declared  void,  by  4  Geo. IV.  c.76.,  i.  295. 
by  banns,  i.296»297. 
See  Banns, 
licence,  i.  296. 
proof  of  residence  for  eighteen  days  unnecessary  to  va- 
lidity of,  i.  296. 
solemnised  in  chapel  during  repair  of  parish  church,  i. 
297. 
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MARRIAGE, 

to  be  celebrated  before  two  witnesses,  i.  299. 
presumption  in  favor  of  second  marriage,  i.  304, 
in  Scotland,  i.  297* 
abroad,  evidence  of,  i.  298. 
effect  of,  on  a  settlement  by  hiring,  i.  338. 

by  apprenticeship,  i.  493. 
MARRIAGE,  settlement  by,  i.291. 

husband's  settlement  communicated  to  wife,  i.  291. 
effect  of  his  not  having  one,  i.291. 
wife's  settlement  suspended  by,  i.291. 

when  revived,  i.  292. 
when  it  prevents  servant's  settlement  by  hiring,  &c.  I 

338. 
when  not,  i.  339. 

proofs  necessary  to  establish  settlement  by,  i.  293, 294*. 
See  Marriage,  how  proved. 
MARRIAGE  register,  i.  299. 
copy  of  evidence,  i.  299. 

of  a  foreign  one  not,  i.  298.  n.  (2.) 
MARRIAGE,  how  proved,  i.298. 

by  entry  in  the  register,  i.  298. 
witnesses  present,  i.  298. 
parties  themselves,  when  not,  i.  300. 
parties' declaration,  i.300. 
presumption  from  cohad)itation,  i.  301. 
ecclesiastical  sentence,  i.  301. 
parochial  acknowledgement,  by  certificate,  i.  301. 
conclusive,  when,  i.  302. 
presumptive,  when,  i.  '302. 
order  of  removal  unappealed  from,  describing 
parties  as  man  and  wife,  i.  302. 
evidence  to  impeach,  i.  303. 
when  null,  i.  295. 303. 
of  lunatics,  i.  304. 
proof  of  divorce,  i.  304. 

by  ecclesiastial  sentence,  i.  305. 
of  a  foreign  court,  i.  305. 
by  statute,  i.  805. 

when  parties  may  prove  it  by  parol,  i.  335^ 
MARRIED  Woman, 

settlement  of,  i.291. 

when  may  be  removed  to  maiden  settlement,  i.  291. 
cannot  be  removed  to  maiden  settlement,  wbeo,  i.  295. 
not  allowed  to  criminate  her  husband,  i.  300. 
cannot  gain  a  settlement  during  coverture,  i.  308. 
wife  of  Scotchman  cannot  be  removed  during  coverture 

to  place  of  maiden  settlement,  ii.  249. 
evidence  of,  admissible,  bow  far, 
to  prove  her  husband's  settlement,  ii.  207* 
in  bastardy,  i.  335.  ii.  294. 
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MARRIED  Woman, 

inadmiwible  to  prove  non-access  of  huiiaiidy  iL 

292* 
insufficient  for  an  order  of  filiattony  L  3d4.  ii.  295. 
against  her  husband,  in  appeals  between  parishes, 
i.  484. 
commitment  of,  for  disobeying  an  order  of  filiation,  ii. 
325. 
for  getting  a  bastard,  ii.  338. 
irremovable  from  her  husband,  i.  291.  ii.  154. 

unless  by  consent,  ii.  155. 
concluded  on  the  fact  of  marriage, 
by  certificate,  ii.  139. 
order  unappealed  from,  ii.  143. 

See  Husband,  &c.  —  Estate,  Settlement  by. 
MARSH  LAND, 

where  not  rateable,  i.  158. 189. 
where  rateable,  i.  215. 
MASTER. 

See  Hiring  and  Service*  settlement  by Agree- 
ment. —  Settlement. 
METHODIST  CHAPEL, 

rateable,  if  profitable,  i.  182. 187.234. 
otherwise  not,  i.  182. 
MILITIA-MAN, 

gains  a  settlement  as  a  servant,  notwithstanding  absence 

is  stipulated  for,  i.  383« 
family  of,  how  relieved,  ii.  428. 

weekly  allowance  to  be  paid  by  parish  where  rending, 
ii.  428. 
but  only  to  families  of  ballotted  men,  ii.  429. 
and  during  the  time  of  service,  ii.  429. 
not  where  wife  follows  the  regiment,  ii.  429. 
after  return  home,  ii.  429. 
substitute  giving  false  account  of  his  fiunily,  n. 

429. 
non-commissioned  officer  reduced  to  ranks,  iu  429- 
substitute  marrying  without  consent,  ii.  429. 
families  so  relieved  shall  not  be  sent  to  workhouse, 
ii.  429. 

or  lose  settlement  elsewhere,  ii.  429. 
or  right  of  voting  for  members  of  parliament, 
how  reimbursed,  ii.  430. 
county  suppprting  fkinily  to  be  reimbursed,  by  county 
for  which    drummer   or   non-commisaioned    officer 
serves,  ii.430. 
construction  of  acts  concerning,  ii.4SS-  etseq. 
MILL, 

water-mill  and  wind-m«U  give  setUementSf  ii.  9. 
not  a  post  windmilly  ii.  34. 
nor  .grinding  so  many  loads  of  corn  in,  ii«  23. 
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MINES,  Metal, 

not  rateable,  i.  147. 

duties  of,  rateable,  i.  148. 

reservation  of  native  mineral,  i.  14^. 

profits  of,  when  rateable,  i.  148. 

when  not,  i.  149. 

reasons  why  exempt,  i.  150. 

See  Coal  Mines.  —  Lead  Mines.  —  Tin Iron 

Mines*  —  Quarry. 
MINERAL  Spring, 

profits  of,  rateable,  i.  77. 
MINISTERIAL  Act. 

See  Poor's  Rate. 

food  on  Sunday,  i.  55.  n.  (1,)  (2.) 
. 

See  Infant. 
MISDESCRIPTION, 

of  parish  officers  in  a  certificate,  ii.  170. 
of  parties  in  order  of  removal,  ii.  283. 

See  Order  of  Removal, 
of  places,  ii.  145. 280, 281. 
See  Name. 
MODUS, 

rateable,  i.  146. 
MONASTERIES,  maintenance  of  poor  by,  i.  8. 

dissolution  of,  i.  5. 
MONEY, 

in  a  man's  possession,  not  rateable,  i.  200. 
secus  if  yielding  a  profit,  i.  200.  n.  (5.) 
and  in  the  parish,  i.  216. 
in  funds  not  rateable^  i.  216. 
MORTGAGEE,  consideration  in  deed,  when  form,  ii.  76. 
may  acquire  a  settlement,  when,  ii.  52. 85. 105. 
how  &r  purchaser,  within  9 Geo. I.  c«7.»  ii.  111. 
See  Estate,  Settlement  by. 
MORTGAGOR, 

may  acquire  a  settlement,  ii.  105. 

not  by  fraudulent  possession,  ii.  52. 
when  by  purchase,  under  9Geo.I.  0.7.,  i*  111.  118. 
when  not,  ii.  112. 
MOTHER  of  a  Bastard, 

to  have  custody  of  her  childf  when,  ii.  881, 882, 9$$. 
child  shall  not  be  taken  from,  if  settled*  in  a  different 

parish,  ii.  155.  888. 
sale  of  her  property  to  maintatSf  it.  886. 
evidence  of,  when  admissiblei  i.885. 
how  far,  if  married,  i.  885«  ii.  294. 
whether  forced  to  criminate  herad^  ii.  296.  n.  (8.) 
MUTINY  ACT, 

soldier's  examination  mAcr  evidence  of  his  settlement, 
i.491. 
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MUTINY  ACT, 

justices'  power  to  examine  bim,  i.  481. «.  (9l) 

NAME, 

in  an  order, 

of  a  county,  ii.  216. 

parish,  ii.  290,231. 
parties,  ii.22S. 

in  a  notice,  ii.  524. 
See  Misdescription.  —  Order  of  Removal. 

NEGRO, 

gains  no  settlement,  when,  i.  Si8. 
NOTICE, 

of  meeting  to  appoint  overseers,  i.5S. 
to  pauper,  previous  to  his  removal,  ii.  206. 
to  produce  a  deed,  i.  59S.  609. 
a  rate,  ii.541. 

served  afler,  when,  ii.  541. 
of  trial,   quarter  sessions  may  iqipoint  what  shall  be 

S'ven,  h.  507. 
al,  when  sufficient,  ii*  516. 
to  remove  conviction,  ii.  626. 
to  remove  an  order  by  certiorari,  ii.  582. 
on  whom  served,  ii.  583. 
NOTICE  of  Appeal,  ii.  515. 
use  of,  li.  515. 
contents  of,  ii.  515. 
statutes  relative  to,  ii.  516. 
reasonable,  what,  ii.  516, 517.525. 

justices  jud^  of,  ii.  5\i.  n.  (2.) 
previous  to  lodging  an  appeal,  ii.517, 518. 
adjournment  for  want  of,  ii.  518. 521 . 

on  the  hearing,  ii.  517.  n.  (2).  520. 559. 
form  of,  ii.  521. 

in  appeals  against  rates  and  overseers*  accounts,  ii. 
521.526.11.(1). 

objections  to  be  stated  in,  ii.  522* 

otherwise  not  heard  but  by  conaent,  iL 
522. 
what  oblections,  ii.  522, 523. 
property  assessed  when  not  sufficiently  descrflied,  ii. 
522. 
who  may  join  in,  ii.  524. 
in  appeals  against  orders  of  removals,  ii.  524. 
verbal,  suffifcient,  ii.525.  n.(l.) 
time  of  service,  ii.  525. 
manner  of  service,  ii.  526. 

by  whom  signed  against  rates,  ii.  526. 

orders  of  removal,  ii.  526. 
service  of  a  copy,  ii.  526. 
a  duplicate  origuial,  ii.  526. 
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NOTICE  of  Appeal, 

on  a  Sunday,  ii.587. 
at  party's  house,  ii«  527*  n.  (S). 
on  whom,  in  appeals  against  orders'of  remoral, 
ii.  527- 

rates,  ii*597. 

two  parish  officers,  li.  597* 
persons  whose  rate  is  appealed  against,  ii. 
528. 
notice  to,  how  far  necessary,  for  sessions  to  quash  rate, 

ii.529.n.(l). 
notice  of  trying  after  respite,  ii.  532* 

service  of  the  order  for  respiting  is  noticci  ii.  532. 
of  countermanding  notice, 
proof  of,  on  the  hearing,  ii.582. 
appeal  adjourned  for  ddTect  of,  ii.  534, 535. 
dismissed  for  defect  of,  ii.  534. 
new  notice  to  be  given  when  a  case  is  remitted  for  fur- 
ther statement  of  &cts,  ii.  611. 
NOTICE  of  appeal  against  order  of  suspension  need  not  be 

within  three  days,  ii.  489. 
OCCUPATION  of  real  property, 
description  of,  i.  171- 

of  houses,  what  is,  i.  HI*  172. 
tenements  within  it,  i.  176. 
common  land  by  burgesses  stocking  it,  i.  172. 
incorporeal  hereditaments,  i.  174. 
tithes,  i.  175. 
tolls,  i.  175. 

aftermath  by  trustees,  i.  173. 
pasture  lana  by  a  corporation,  i.  174. 
must  be  absolute,  i.  175, 176. 
See  Lodger. 
OCCUPATION,  rateable, 

for  charitable  or  public  purposes,  principle  of  rateability, 

i.  184. 

charities  when  rateable,  i.  188. 

must  be  beneficial,  i.  182. 
if  complete  and  independant,  i.  177. 
of  a  servant,  i.  177- 
agent  to  trustees  of  navigation,  i.  178. 
tenant  who  sells  his  crop,  i.  179. 
keeper  of  a  lodge,  i.  178. 

royal  park,  i.  194. 
officers  of  Chelsea  hospital,  i.  178. 

college  porter,  i.  178.  ^ 
ranger  of  Richmond  park,  i.  194. 
master  of  rolls,  i.  194. 
teller  of  exchequer,  i.  194. 

commander  in  a  barrack,  i.  194. 

master  gunner  in  a  battery-house,  i.  199. 
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OCCUPATION  raleable, 

beneficial  holder  of  hospital  bods,  i.  187. 

trosleefl  of  methodUt  chapel,  i.  187- 

diaritiet  when  rateable,  i*  188. 

schoolmaster  of  a  free-scbool,  i,  185. 

inmates  of  alms  houses,  i.  186. 

of  profits  of  pews  for  private  use,  i.  187. 

must  be  beneficial,  i.  18S« 

tenant  paying  too  hidi  rent,  i.  183. 

lessee  of  cosJ  mines  losing  concern,  1. 183. 

what  profit  rateable,  i.  183. 

See  Chapel. 
OCCUPATION  of  real  jpropertj  not  rateaUe, 
exhausted  coal  mines,  i.  183. 
royal  palaces,  i.  193. 
the  king,  exempt  by  prerogative,  i.  192. 

See  Palaces, 
for  the  public  benefit,  i.  189. 
for  charitable  or  public  purposes,  i.  184^ 
trustee  of  tolls  of  sluice  for  navigation,  i.  189. 
turnpike  tolls,  i.  189. 

for  a  drainage  beneficial  in  another  parish,  i.  189. 
lessee  of  a  stable  for  the  guards'  use,  i.  191. 
master  in  chancery,  for  offices,  i.  191. 
founder  of  a  charity,  i.  184. 
trustees  of  an  hospital,  i.  184. 
preacher  of  meeting  house,  i.  182. 
servants  and  poor  residmg  in  quake's  meeting  house, 

i.  182. 
keeper  of  a  park  for  herbage  and  pannage,  i.  175. 
a  loager,  i.  176. 
laundress,  i.  176. 
servants,  i.  176. 
keeper  of  light-house,  i.  177* 
housekeeper  of  philanthropic  society,  i>  176. 
servants  attending  hospital,  i.  177* 
lunatics  in  asylum,  i.  177* 
prisoners,  i«  177- 
soldiers  in  a  barrack,  i.  177. 
See  Occupation  SpeciaJ; — Occupation  as  Subtenant* 
OCCUPATION  of  personal  ft<^rty  liable. 

must  be  owned  as  well  as  occupied,  i.  199. 

yield  profit,  i.  200,  201. 
silk-throwster  not  liable,  i.  200. 
possession  of,  evidence  of  ownership,  L  200. 

packet  boats  rateable,  i.  202. 
ships  freighted  by  mdividuals,  i.  9Q2. 
transports,  i.  203.  n.  (2). 
OCCUPATION  of  personal  Property  exempt,  i.  gOC 
personality  of  the  crown,  i.  SCfe. 
efihe  public,  i.202* 
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OCCUPATION  of  personal  Property  exempt^ 
sum  of  money,  i.  200. 
furniture»  i.  200. 
OCCUPATION  special,  i.  92.  179. 
when  rateable,  i.  179. 
when  not,  i.  ISO. 
warden  of  the  Fleet,  i.  179. 
corporation  for  barge-way,  i.  179. 
lessee  of  lot  and  cope,  i.  179. 

dues,  toll  and  farm  tin,  i.  179. 

lot,  toll,  free  share  calamine,  i.  179. 
park  ranger  for  his  profits,  i.  179. 
OCCUPATION  as  Subtenant,  i.  180. 
lessee  of  garden  produce,  i.  180. 

of  aftermath,  i.  180. 
dairjrman  renting  farmer's  cows  not  rateable,  i.  181. 

n.(S.)205. 
farmer  rateable  for  all,  i.  180. 
OCCUPATION,  joint,  of  Tenement  or  Estate, 
rateable,  i.  178. 

settlement  gained  by,  when,  ii.  87.  49.  5S*  106. 
See  Tenement,  setUement  upon. 
OCCUPATION  joint,  of  tenement,  Ac. 

distinction  between,  and  joint  tenancy,  i.  55. 
and  under  letting,  ii.  37-  n.  (6.)  4*9. 
OCCUPIER, 

who,  i.  171. 
must  be  rated,  i.  169. 

by  59  G.  8.  c.  12.  owner  bein^  lessor  may  be  rated,  i.  170. 
quantity  of  interest  immaterial,  i.  197. 
holding  at  vrill,  i.  197. 
See  Occupation. 
OFFICE,  Settlement  by,  1.  617. 

may  be  gained  by  a  certificated  person,  i.  617. 
ofiice,  what,  i.  619. 

charge,  what,  i.  619.  ^ 

offices  which  give  one,  i.  618* 

governor  of  workhouse  at  annual  salary,  i.  620. 
which  do  not,  i.  619. 
curate,  i.  619.  622. 
master  of  workhouse,  i.  619. 
schoolmaster,  i.  621. 
office  must  be, 
public,  i.  620. 

notoriety  of  employment  insufficient,  i.  620. 

annual,  i.  622. 

half-yearly  by  custom,  bad,  i.  622. 
for  more  than  a  year  good,  i.  628. 

in  the  paridiy  i.  628. 

not  necessarily  parochial,  i.  623. 
Y  Y  4 


696  INDEX. 

OFJFICEi  Settlement  bj, 

nor  appointment  necewiriljr  by  pwUnvDcn,  L 

6122. 
may  extend  beyond  parish,  i.  G88» 
not  necessarily  over  it,  i.  624. 
party  must  be  legally  placed  in  it» 
to  avoid  a  certincatef  i.  624. 
if  necessary  under  d&4W.IlL  c*li.  quserc. 
i.624. 
borseholder  not  duly  appointed,  i.  625^ 
constable  not  duly  presented,  i.  625* 
swearing  in»  when  sufficient,  L  625. 
service  of,  i.  626. 

degree  of,  immaterial,  i.  626. 
must  be  for  a  year,  i.  627,  628. 
though  the  person  is  prevented  from  serving  by  ir- 
regular removal,  i«  628. 
and  on  party's  own  account,  under   3ft4W.IlL 

i.626. 
may  be  by  deputy,  under  9  &  10  W.  III.  i*  627. 
of  the  residence,  i.  62^ 
of  the  proofs,  i.  6S0b 

of  the  kind  of  office,  i.  6S0- 
at  common  law,  i.  630. 
by  charter,  i.  6S0. 
by  usage,  i.  630. 
the  party's  title,  quserc,  i.  6Si. 
of  the  proofs, 

by  custom,  i.  631. 
swearing  in,  &c.  i.  633. 
service  and  residence,  i.  633. 
ORDER,  form  of,  appointing  overseers,  i.  53. 
how  executed,  i.  54. 

See  Overseers. 
ORDER  of  justices  to  bind  parish  apprentices. 

See  Apprentices. 
ORDER  of  Filiation  out  of  sessions,  ii.  29a 
child  must  be  born  alive,  ii.  291. 
by  two  justices,  under  18£liz.  c.8.  ii.  291. 
though  party  bound  in  recognizance  under  49  G.m.  c. 
68.il.  291. 
jurisdiction  over  what  places,  ii.  291. 

not  extra-parochial,  ii.  S^l. 
made  upon  what  complaint,  under  18£li&c.3«ii. 

291.299. 
under  6  G.II.  c.31.  ii.  286: 
on  viva  voce  examination,  ii.  292. 
without  mother's  testimony  or  examination,  ii.  296- 
reputcd  father,  presence  of,  unnecessary  at  exaoEun- 
ation>  ii.  295. 
^'•^-^ 
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ORDER  of  Filiation  out  of  tcMions, 

must  be  sommoDcd  previous  to  order  being  made^ 

mother's  examination  in  case  of  death,  ii«  292. 
death  averred  suiBcienUyt  where,  ii.  292. 
mother^s  examination  must  be  taken  before  two 

justices,  ii.  296* 
mother  may  be  committed  if  she  refuses  to  answer^ 

u.296, 
order  made  on  mother  s  testimony  alone  who  is  a 

married  woman,  bad,  ii«  295. 
lather's  confession,  ii.  296* 
bastard's  testimony,  ii.  297* 
defendant,  summons  of,  ii.  297* 
if  he  does  not  appear,  ii.  297. 

or  no  defence  can  be  made^  ii.  297. 
cannot  adjudge  that  he  is  not  the  father,  ii.  31G» 
the  order,  ii.  297. 

made  at  any  distance  of  tinie»  ii.  297* 
form  of,  ii*  2d8. 

may  include  both  parents,  ii.  298. 
several  of  their  children,  ii.  296. 
must  state  justices'  jurisdiction,  ii.  298. 
the  county,  how,  ii.  298* 
made  by  justices  of  a  liberty,  how,  ii.  298* 
made  by  two  justices,  or  more,  ii.  299* 
set  forth  the  complaint,  ii.  299. 
defendant's  summons,  ii.  299. 
woman's  examination,  ii.  299» 
child's  sex,  ii.  800. 
adjudge  the  birth  to  be  in  parish,  relieved  by  the  order. 
&c.  ii.  800. 
but  formal  adjudication  unnecessary,  ii.  300. 
that  child  was  baptized  sufficient,  ii.  301. 
child  chargeable,  ii.  802. 
child's  place  of  settlement,  when,  ii.  801. 
adjudge  defendant,  the  reputed  father,  ii.  802^ 
adjudication  must  be  by  both  justices,  ii.  803. 

need  not  assign  the  reason  for,  ii.  303. 
ascertain  the  maintenanance,  ii.  308. 
may  order  sum  in  gross  for  costs  and  other  charges, 

ii.  80*. 
cxpences  of  birth,  ii.  SM. 
maintenance  reasonable,  ii.  805. 
maintenance  when  due,  ii.  808. 
time  for  which  payable,  ii.  305. 

while  child  chargeable,  ii.  305. 
cannot  order  a  payment  in  gross,  for  binding  cinld 
apprentice,  ii.  306. 
secus  as  to  expences,  ii.  304. 
nor  the  father  to  give  security,  ii.  807. 
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ORDER  of  Filiation  out  of  sesnoiii, 

mayordery  by49G*IILcffi.»fadiertopiijrexpeiiccs 
of  birth,  of  his  apprehension,  and  of  filiation,  iLd07. 
not  to  exceed  1(m.»  ii»  S07, 
appeal  against,  ii.  ^09. 

See  Appeal* 
how  enforced  after  time  for  iq>pealing  is  past,  iL  SIO. 
.ORDER  of  Filiation  by  the  aessionsy  ii.  507. 
power  of,  ii.  S07« 
form  of,  li.  SOS. 
summons  of  defendant,  ii.  90B* 
ORDER,  removal  of,  into  B.  R.  by  certicn>ari,  ii.  S12. 

of  two  justices  without  appealing  to  seisionsy  ii.  310. 
if  defendant  in  custody,  by  habeas  corposy  ii.  313. 
defendant  must  be  present,  ii.  SIS. 
(quashing  the  entire  order»  ii.  SIS. 

a  part  of,  ii.  314. 
K.  B.  will  attach  for  breach  of,  ii.  335. 
order,  hotr  fiir  conclusiTe,  iL  314^  315. 
if  affirmed  on  appeal,  ii.  315. 
reversed,  ii.  315. 

must  be  on  the  merits  to  be  so,  iL  315. 
of  two  justices  cannotdischarge  the  defendant,  IL  316. 
parish  cannot  i^peal,  iL  316. 

See  Constable, 
of  enforcing  order  in  K.  B. 

See  Court  of  King's  Bench. 
ORDER  of  Justices, 

to  receive  rent  due  to  husband,  to  maintain  his  wife,  ii. 
268. 

a  sufficiency  only  to  be  taken,  ii*  268. 

sessions  to  adjudge  what  is  to.be  sold,  iL  268* 

retrospective,  iL  269. 
tenant  may  dispute  it,  iL  270. 
for  overseers  to  receive  pensions  for  support  of  fiunilies 
of  pensioners,  ii.  361 . 
wages  of  seamen  in  merchants'  service,  iL  362. 
every  thing  to  be  intended  in  favour  of,  ii.  311. 

unless  the  foundation  of  their  jurisdiction,  ii.  564. 
to  pay  the  balance  of  an  overseer's  accounts,  ii.  451. 

may  be  joint  on  all  the  officers,  iL  452. 
reasons  for,  u.  556» 

need  not  to  be  given,  i.  556.  ii.  556« 
when  given, 

if  bad  will  be  quashed^  L  57*  iL  656* 
set  forth  in  part,  L  57. 
or  insufficient,  ii.  SOS. 
\  ORDER  of  Maintenance. 

See  Maintenance  of  the  Poor. 
ORDER  for  a  Rate  in  aid,  i.  240. 

by  two  justic^,  when,  i.  240^ 


ORDER  for  a  Rate  in  aid, 

within  Ihe  hundred,  i.  240,  241. 

though  called  a  tithing,  i.  241. 

io  aid  of  a  vill,  i.  S41. 

upon  an  extra-parochial  place,  i.  241. 

or  vill  or  tithing,  i.  ^1. 

not  if  no  hundred,  i.  242. 

or  th^  incapable  parish  out  of  their  jurisdiction, 

i.  242. 
exclusive  jurisdiction,  i.  243. 
on  whom  made,  i.  244. 
form  of  the  order,  i.  245. 
justices  to  assess,  i.  244. 

9  aum  certain,  i.  246. 
specify  the  term  for  which  payable,  i.  245. 
adjudge  the  Uabilitv»  i.  245. 
that  the  place  rated  is  without  the  parish  for  which 

the  rate  is  made,  i.  246. 
that  it  is  within  the  hundred,  i.  246. 
rate  on  several  parishes,  i.  246. 
by  the  sessions,  i.  247* 

must  be  out  of  the  hundred,  i.  247. 
must  state  parishes  within  to  be  unable  to  con- 
tribute, i.  248. 
form  of  the  order, 

by  same  rules  as  those  of  justices,  i.  248. 
may  make  a  new  one  quashing  that  of  justices,  i. 

248. 
compellable  by  mandamus,  i.  249* 
ORDER  of  Removal,  ii.  206. 

presumption  in  favour  of,  ii,  155.  216.  n.  (2.) 
when  to  be  made,  ii.  206.  209. 

by  two  ma^strates,  ii.  206.  210.  21S.  215. 
on  what  evidence,  ii.  207- 
by  affidavit  bad,  ii.  208. 

examination  before  one  justice  under  49  G.  III. 

c.  124.  ii.  208. 
examination  of  prisoners    by  one  justice  under 

59G.I1I.  C.12.  ii.209. 
notice  to  pauper  previous,  ii.  206. 
when  unnecessary,  ii.  207. 
summons  of,  ii.  2(^. 

comnutment  of,  when,  and  form,  ii.  209. 
form  off  ii.  209. 
under  hand  and  seal,  ii.  209. 

date  unnecessary,  ii.  210. 
alteration  in,  after  sealing,  ii.  210. 
voidable,  when,  ii.  210. 
roles  respecting,  ii.  211. 
to  include  but  one  family,  ii.  211. 
one  order  removed  six  poor  famihetf,  ii.  211.  n.  (2.) 
must  not  be  conditional,  ii.  21 1. 
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ORDER  of  Remanlp 

nor  made  peadiDg  an  apped  againat  a  former  order, 
ii.212. 
directed  to  a  place  inaintainin|^  ita  poor,  fi.  212. 

to  a  division  of  a  pariahy  li.  SIS. 
muit  not  be  subaidiarj  to  another  by  way  of  executing 

it,  u.  212. 
can  be  rereraed  only  by  appeal,  it.  218. 

except  when  a  nullity,  ii.  21 S. 
parish  may  abandon  it,  iL  21S. 

justice  may  supersede  one  obtained  by  soiprize,  ii.  215. 
original  order,  form  of,  ii.  214. 
requisites  essential  to,  ii.  214. 

shew  the  jurisdiction,  ii.  215.  217. 
set  forth  the  county,  how,  ii.  215. 

by  its  common  appellation,  ii.  217. 
in  margin,  when  good,  ii.  216,  217* 
set  forth  the  parish,  how,  ii.  218. 
must  state  the  officers'  complaint,  and  how,  ii*  218. 
party's  coming  to  inhabit,  ii.  218. 
'*  endeavour  to  intrude"  insufficient,  ii.  219L 
**  lately  came,"  good,  ii.  219. 
actually  chargeable,  ii.  290. 
or  should  set  out  facts  whence  it  may  be 

inferred,  ii.  220. 
**  is  with  child,  and  unmarried,"  bad,  ii.  29Ql 
when  sufficiently,  ii.  221. 
justices  adjudge  the  pauper  chargesble,  but  the  com- 
plaint does  not  so  state  it,  and  held  good,  iu  221. 
removes  only  those  complained  of,  ii.  219. 
fiuher  chargeable ;  family  removeable;  when,  iL  290. 
order  adjudging  pauper  likely  to  be  diargeable,  when 
sufficient,  ii.  220. 
should  state  the  examination,  ii.  222. 
by  two  justices,  ii.  222. 
by  one,  in  what  cases,  ii.  206.222. 
on  oath,  ii.  208. 222. 
parties'  description,  ii.  228. 

**  family"  too  general,  ii.  228. 
children's  age,  wheni  ii.  223. 
adjudication,  ii.  224. 

must  be  certain,  iu  224. 

that  child  has  no  other  settlement,  when,  ii.  223. 

"  believe  the  same  to  be  true  on  examfnattoo,"  bad, 

ii.224. 
so  **  settled  according  to  our  knoiHedge,"  ii.  22i. 
may  refer  to  the  complaint,  ii.  224. 
that  pauper  is  chargeable,  ii.  220.  225L 
to  the  parish  whence  removed,  ii.  228. 
form  of  doing  it,  ii.  225,  226. ' 
single  woman  pregnant  insufficient,  it.  220. 
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**  by  being  psegnaot  deemed  chargeable/*  good, 
ii.221. 
married  or  single  pregnant  with  bastard  may  be  stated 
generally  chargeable,  ii.  221« 
**  likely  to  become  chargeable"  insufficient,  ii.  221. 

n.  (4.) 
so  ^*  will  become  chargeable  if  permitted  to  abide," 

ii.  221. 
so  <<  may  become  chargeable,"  ii.  221. 
must  adjudge  the  pauper's  settlement,  ii.  226.  227* 
of  husband's  to  remove  wife,  ii.  227* 
of  widow's,  how,  ii.  228. 
of  husband's  settlement  for  removal  of  wife  and  children, 
adjudication  how,  it.  228. 
of  child's,  with  reference  to  its  fiither's  removal, 
how,  ii.228. 
above  seven,  ii.  228. 
under,  ii.228. 
of  stating  a  certificate,  ii.  229. 

word  settlement  omitted,  ii.  229. 
direction  of  the  orders  to  parish  officers,  ii.229* 

mistake  in,  not  stating  which  to  receive  and  which  to 

convey,  ii.229. 
quser.  if  directed  to  constable,  ii.  2S0. 
mistakes  in  name  of  parish  to  which  removal  is^  does 
not  vitiate,  ii.  230.  232. 
when  it  does,  ii.23L 
form,  removing  wife  without  husband,  ii.  155. 

See  Misdescription.  —  Name,  &c, 
form  of  a  second  order,  ii.  232. 

state  subsequent  settlement,  ii.  233. 
in  what  cases,  ii.  2^,  234. 
removing  parish  concluded  by  the  first,  ii.  2S4. 
only  on  adjudication  on  the  merits,  ii.  234. 
of  executing  an  order  of  removal,  ii.  235. 
pauper,  by  whom  conveyed,  ii«  236. 

under  54  Geo.  III.  c.  1?0.,  ii.  236. 
punishment  for  not  executing  it,  ii.  236. 
of  filing  an  order  of  removalat  sessions,  ii. 237* 
of  reccming  it,  ii.  147* 

effect  of,  upon  a  contract  for  service,  i.  434.  ii.  146. 254. 
an  occupier  of  a  tenement  of  IW.  per  ann.,  iL  146. 
conclusive,  to  what  time,  ii.  146*. 

in  what  cases,  iL  142. 
to  be  so  must  be  prosecuted,  ii.  144. 

must  not  be  esjacie  void,  ii.  144. 
distmction  between,  and  a  pass  warranty  ii.  238. 
suspension  of,  ii.  240. 
in  cases  of  sickness,  ii.241. 
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ORDER  of  Removal, 

pai^ier  need  not  be  brought  before  jmtices  personanj* 

i.24l. 
of  executioii  of,  after  gagpentton,  ii.241. 
under  49  Geo.  m.  o.  IM.,  ii.  942. 
sufpended  as  to  the  entire  fiunily,  ii.S4f. 
order  suspended,  and  husband  dies,  n.  34S. 
what  parish  to  paj  the  expenses  of  maintenance  daring 
suspension  of,  ii.244. 
only  where  the  pauper  Is  actually  remoTed  or  dies, 
il244. 

See  Appeal, 
suspension  by  justices  making  the  order,  ii.  370. 
or  any  other  of  county,  ii.  370. 
their  discretionary  power,  ii.  S73. 

these  who  back  it.    None,  ii.  373. 
must  be  served  within  reasonable  time,  it.  373.  «•  (1.) 

See  App. 
how  removed  into  B.R.,  ii.581. 
binding,  how  far,  if  unappealed  from,  ii.  143. 
As  to  Settlement, 

of  certificated  persons,  ii.  142. 
husband^  ii.  142. 
widow,  ii.  143. 
unnamed  persons,  ii.  148* 
confirmed,  ii.  578. 
quashed,  ii.578. 

on  merits,  ii.  578. 
form,  ii.  579. 
by  implication,  ii.  548.  n.  (2.) 
effect  of,  on  the  contending  parishes,  ii.  578.,  Sec. 

on  third  parishes,  ii.  578,  te. 
See  Acknowledgment  of  Settlement. 
ORDER  of  Sessions, 

on  churchwardens,  to  produce  books  at  an  adjourned 

appeal,  ii.  517.  ft.  (2.) 
for  a  rate  in  aid,  form  of,  i.  240. 
upon  appeal  against  rates,  ii.  570< 
appeal  allowed,  ii.  570. 
dismissed,  ii.  570. 
against  order  of  removal,  ii.569. 
appeal  allowed,  ii.  569. 
dismissed,  ii»569. 
of  proceedings  to  quash  or  affirm  m  K.B.,  ii.598. 
quashed  in  B.  R.,  when,  ii.  608. 
sent  down  for  re^etAement,  wiien,  Ii.  612. 

See  Adjudication;  --^  Appeal.  —  Cenaf  t  of  King's 
Benc^.  <-*  Judrment. 
OVERSEERS, 

for  what  places  appointed, 

by  43  £liz.  for  parishes,  i.  8. 
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or  reputed  parishes,  i.  8. 
not  for  viUs  not  parishes  by  reputation,  i.  9. 
by  13  and  1^4?  Car.  II.  for  townships,  i.  10. 
extraparochial  townships,  i .  •  1 0. 
subdivision  of  parishes,  i.  17v  &c* 

See  Township.  — *  Parish, 
how  made,  and  in  wnat  cases,  i.  17, 18. 
remedy,  if  appointed  for  an  improper  place,  i.  35.  et  seq. 
appeal  against  the  appointment,  i.  35 — 37. 
against  removal  made  by  them,  i.  39. 
or  a  rate  made,  i.  39. 

by  action  of  trespass  or  replevin,  where  they 
act,  i.  39. 
certiorari  to  remove  the  order  into  B.  R.9  i.  36. 
mandamus  to  appoint  for  a  proper  place,  i.  37. 
requisites  to  support  motion  for,  i.  37. 
who  are,  by  43  £liz.,  i.  40. 
assistant,  by  59  Geo.  III.  c.  12.,  i.  40. 
how  appointed  for  parishes  in  counties,  i.  44. 
corporate  places,  i.  44. 

parishes  extending  into  different  counties  or  juris- 
dictions, i.  8.  45. 
in  London,  i.  45. 
by  whom, 

two  justices,  1.44. 

their  power  discretionary,  i.  46. 
manner  of,  &c.,  i.  46. 
need  not  be  by  same  instrument,  i.  48. 
of  appointing  assistant  overseers,  i.  60. 
at  what  time,  i.  45. 

subsequent  appointment  good,  i.  45. 

penalty  for  deiault,.  i.  45. 

mandamus  to  compel  appointment,  i.  46. 

one  dies  or  removes,  i.  46. 

meeting  to  appoint, 

two  days'  notice  of,  i.  55. 
for  what  time,  i.  54. 
number  of,  i.  47. 

four  may  be  appointed  notwithstanding  local  act  direct- 
ing appointment  of  two,  i.  47. 
of  five  bad,  i.  48. 

usage  to  have  more  than  four,  bad,  i.  48. 
of  one,  when  good,  i.  48. 
who  to  be  appointed,  i.  48. 

substantial  householders,  i.  48. 

substantial,  what,  i.  49. 

personal  residence  unnecessary,  i.  49. 

need  not  be  householders  within  the  parish,  i.  50. 

a  woman  may  be  appointed,  i.  50. 

persons  exempt  at  common  low,  i«  51  j 
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OVERSEERS, 


by  statute,  i.  52. 
Jtutices  of  the  peace,  L  51. 
appointmeat  of,  how  enforeed,  i.  sa.  SB* 
inaictment,  i.  S8.  58. 
form  of  appointment,  i«5S. 

must  express  tim*e  for  which  made,  i.  54. 
how  executed,  i*54* 
when  made,  i«45. 

on  Sunday,  i«.55. 
double  appointments  of,  i.  55. 
last  in  time  void,  i.  56. 
appeals  against  the  appointment,  i.56. 

who  mav  appeal,  i.  B6» 
persons  appointed  wroo^uily,  i.  56. 
parishioners,  i.56. 
See  Appeal, 
majority,  when  power  to  act.     See  ii.  347.  n.  (3.)  37& 
whether  churchwardens  must  join,  i.59*  ii.  167. 
sessions,  power  of,  on  appeal,  i.56. 

order  of,  removed  by  certiorari  into  K.  B.,  i.  57. 
original  appointment  removeable»  i.  57- 

Suashed,  how,  and  for  what,  L  57. 
efects  on  face  of  order,  L  57* 
or  on  affidavit,  i.  57. 
when  to  be  removed  there,  u  58. 
not  duriaff  appeal,  L58. 
nor  till  after  next  sessions,  i.  53. 
continuance  in  oftce,  i.  59. 
duty  of,  1.58, 59, 60. 

of  assistant,  i.  60. 
majority  act,  i.59. 
to  make  rates,  &c.,  L59. 61. 
one  cannot  make  a  rate,  i.  62. 
how  compellable  to  make  rate,  i.  62. 

See  Poor  Rates, 
not  intitled  to  sdary,  i.67.  in  not, 

aliter  assistant  overseers  by  59  6.  III.  c.  12.,  i.  67. 
to  levy  arrears  of  rate,  i.  68. 
to  reimburse  former  overseers,  i.  70. 
can  repay  themselves  money  expended  for  parish, 
i.  68. 
.  may  be  reimbursed,  when,  i.  70. 
may  consent  to  non-payment  of  poor's  rate»  i.257. 
granting  certificates,  u.l65« 
See  Certificates* 
action  by,  on  bastardy  securities,  iL  313. 
by  what  title  to  sue,  li.  318. 
must  sue  in  name  of  existing  overseers,  ii.319. 
liable  to  penalty  for  supplying  goods  to  the  poor 
for  profit,  ii.  384. 
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bu^  noty  if  to  anindividualy  ii.  386. 

overseen  for  the  time  being  to  prosecute  offences 

against  the  property  of  workhouse,  ii.  389. 
goods,  furniture,  &c.,  belonging  to  workhouses,  to 

be  vested  in  overseers,  ii.  389. 
accountable  for  money  received  to  maintain  wife, 
ii.  270. 
accounts  of, 

statutes  concerning,  ii.4S8. 
delivery  of  a  balance  sheet  insufficient,  ii.  442. 
when  can  be  called  for,  ii.  443. 
how  kept,  ii.  443. 
if  in  office  successive  years,  ii.  443* 
power  of  justices  to  audit  them^  ii.  444. 

to  commit  for  not  delivering  under  43  Eliz.,  ii.444. 
in  what  cases,  ii.  444. 
to  fine,  ii.445. 
form  of  commitment,  ii.  445. 
as  churchwarden,  for  refusing  to  account,  bad, 

ii.  445. 
so,  "  until  he  shall  have  yielded  up  all  books,'*  &c., 
should  be  the  particular  book  of  which  he  is  con- 
victed of  not  delivering  up,  ii.445,  446. 
it  must  conclude  until  he  account,  ii.  446. 
until  discharged  by  course  of  law,  void,  ii.  446. 
remedv  for  refusing  to  account  under  17  Geo.  II.,  ii.  447. 
allowance  by  magistrates,  ii.  448. 
mandamus  to  compel  it,  ii.  448. 
how  fiur  subject  to  control  of  K.  B.,  ii.  450. 
allowance  or  disallowance  of  justices  returned  by 

certiorari,  ii.  450. 
K.  B.  will  not  go  except  on  what  appears  on  face  of 

order,  ii.  451. 
not  upon  facts  stated  in  affidavits,  ii.451. 
but  it  will  on  facts  stated  by  sessions  for  its  opinion, 

ii*451. 
by  magistrates  under  50  Geo.IIL  c.409.»  ii.449- 
who  may  examine  and  strike  out  items,  ii.  449. 
.    signify  their  allowance,  ii.  449. 
commit  if  account  is  not  delivered,  ii.  449. 
this  act  does  not  dispense  with  necessity  of  deli- 
vering account  to  successors  under  17  Geo.  II., 
ii.  450. 
mandamus  to  compel  allowance,  ii.  450. 
balance  of  account;  the  order  to  pay,  ii.451. 
may  be  joint,  ii.  452. 
to  whom  payable,  ii.  452. 
remedies  to  emorce  payment,  ii.  452. 
by  warrant  of  distress,  ii.  452. 
commitment,  ii.452. 

VOL.  II.  Z7 


tee  INDEX. 

OVERSEERS, 


under  50  (}eo,  IIL  c«.Mh  u.45S. 
for  not  deliveriitf  up  giKids,  Ac,  iL  45S. 
not  paring  DBMnoeSy  iu458* 
jottioes  mutt  utue  wamnt  on  appUcalioa  of  <Hie  paikh 
officer,  ij.45d. 

indictnient,  ii.45S. 
if  overseer  becomes  banknipt,  iL  454. 

before  his  year  expires,  ii.454. 

balance  proved  oader  his  commianoab 

intitled  to  hiadiscbaige,  ii.  455. 
after,  ii.455. 
orerseer  dies,  balance  to  be  paid  prior  to  other 
debts,  ii.  456. 
mandamus  to  justiceB  refusing  to  enforce  paymeat, 

ii.456. 
return,  that  vestry  have  ordered  overseen  to  r^ain  it, 

bad,  ii.456. 
faow  reimbursed  money  dne  to  them»  iL  457* 

from  balance  in  other  officers'  hands,  ii.  457* 
acting  in  different  dietricts,  iu  457* 
AompoUable  to  deliver  paridi  documents  to  their  suc- 
cessors, ii.458. 
on  pain  of  commitment,  ii.456. 
br  mandamus,  ii.  458. 
j|>poau  against  their  accounts,  iL  459. 

BO  time  limited  for,  by  stat.  of  EiiSiy  ii.468.  a.  (S)l 

See  Appeid. 
at  least  there  must  be  time  for  notice,  iL  465. 
the  appeal  must  be  to  the  next  pos^le  aesaons, 
n.466. 
appeals  by  them,  iL470. 

absence  or  negligence  in  office,  iL  41S« 

orders  on  may  be  removed  in  B.  R.  without 
appeid,  ii»588. 

See  AppeaL 
sessions  power  to  remit  to  the  two  justices,  ii.  469. 
puaEshmeat  of,  for  misbehavioar, 
penalties,  ii.  472.,  Ac  > 

levied  by  each  other,  iL  474. 
mdictmcnt,  u.474. 
what  offimces,  ii.  474. 
not  takiog  the  office^  iL  475. 
misfeasance,  ii.475. 
not  providing  f(Mr  die  poor,  iL475. 
misusing  them,  ii.  475. 
conspiring  to  nmrry  a  pauper,  ii.  475. 
refusing  to  account,  ii.  476« 
^  not  receivinj^  pauper,  ii.476. 
by  information,  li.47T^ 

only  in  extraordinary  caaes^  ii.  477. 
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OVERSEERS, 

not  for  «oiiipelli4g   paiiperv  tp   narry, 

ii.4?77. 
but  for  removing  a  piiuper  near  bier  time, 
11. 477. 
akering  poor  rate,  ii.  477. 
action^  ih478. 

for  maintenance  paid  in  n^ifitakei  if.  478. 

^  See  Action. 
Mssions  cannot  attach  them^  ii.  47& 

information  quo  warranto  Uiep  not, 

11. 478. 
may  disobey  orders  .ma4e  without 
jurisdiction,  ii.476. 
protection  in  their  Office,  ii.  48Q. 
statutes  concerning,  ii.  480. 
•    copy  of  their  warrant  given  before  actipUi  (plough 
^er  six  days,  ii.  482. 
entitled  to  six  days  notice  to  produce  their  wari]|^>  ii« 

481,  482. 
action  must  be  brought  within  six  months^  ii.  482L 
double  costs,  when,  li.  482. 

to  have  the  magistrate  joined,  ii.  481 — 483* 
protection  by  24  Geo.  IL  c.  44*  does  not  extend  to  re« 
plevin,  ii.48S. 
PACKET-BOAT, 

rateable,  when,  i.  202. 
where,  i.216. 
PALACES, 

in  the  king's  occupation,  net  rateable,  i.  192. 
otherwise,  if  demised  to  a  subject,  i.  19S» 
or  a  subject  has  a  beneficial  occupation  of,  i.  19S. 
PANNAGE, 

See  Herbage  and  Pannage* 
PARENTAGE^  Settlement  by.  See  Birm. 
PARENTS, 

compellable  to  maintain  their  family,  how,  ii.  2$7* 
by  order  of  the  justices  in  petty  sessions-    Aj|p«  p*  44. 
See  Mtaiotenance  of  the  Poor. 
PARISH, 

origin  of  maintaining  poor  by,  i.  7. 
appointment  of  overseers  by  4S  Eliz.  confined  to,  i.  8. 
or  reputed  parish,  i.^8. 
inconveniences  arising  therefrom,  i.  9. 

remedied  by  13  and  14  Car.  II.  c.  l%$  u  9* 
how  subdivided  into  townships,  i.  17. 
fiu:ts  necessary,  i.  17. 
inability  to  maintain  poor  as  parish,  j.  17; 
roust  consist  of  two  or  more  townships,  i.  17. 26. 
inability,  how  shown,  u  17.  26.  84* 
when  not,  L  18—23. 
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PARISH, 

effect  of  agreement  to  maintain  its  poor  by  districts,  to 

shew  inability,  i,21. 
separation  into  townships  on  bond  of  indemnity,  i.  25. 
in  different  counties,  maintain  its  poor,  how,  i.  25* 
may  still  be  divided,  i.27. 
townships  of,  may  reunite,  i.  29. 
diyision  of,  effect  of,  i.  85. 
incorporated,  may  be  rated  in  aid,  i.  241.  n.  (2). 

see  Division,  Overseers,  Township,  &c. 
settlement  by  parishes,  origin  of,  i.  274. 
bound  to  support  casual  poor,  ii.  4S7. 
cannot  recover  sums  expended  in  so  relieving,  ii.  4S7. 
PARISH  Apprentice, 

See  Apprentices.    Parish. 
PARISH  Clerk, 

gains  a  settlement,  i.  618. 
PARISHIONER, 

definition  of,  i.  72.  ti.H). 
compellable  to  give  evidence,  when,  i.  485. 
when  not,  i.486. 

declarations  of  evidence,  when,  i.  487. 
interest  arising  during  appeal,  i.  487. 
is  made  competent  witness  by  54  Geo.  IH.  c.  170.9  i. 
488. 
PARISH  Officers, 

churchwardens,  i.7.40. 

See  Churchwarden, 
overseers,  i.  7-  44. 

See  Overseers, 
punishment  of,  for  misbehaviour,  ii.  472.,  &c. 

by  penalties  under  statute,  ii.472. 
neglecting  to  attend  monthly  meeting,  ii.  472. 
remsine  to  receive  pauper  removed,  li.  472. 
for  neglecting  duty  under  vagrant  act,  ii.  473. 
for  paying  poor  in  base  money,  ii.  473. 
for  disobeymg  lawful  warrant,  ii.  473. 
for  not  giving  information  of  lunatic  pauper,  ii.  474. 
for  supplying  goods  to  the  poor,  ii.  384. 
accountable  for  the  money  they  receive  under  sn  ord^ 
to  seize  the  goods,  &c.,  of  a  person  leaving  his  family 
chargeable,  ii.271. 
action  by,  on  bastuiiy  securities,  how  to  sue,  ii«  318. 
must  levy  on  each  other,  ii.  474. 
punishable  by  indictment,  ii.  474. 
not  providing  for  the  poor,  ii.  475. 
misusing  them,  ii.  475. 
conspiring  to  marry  them  into  other  parishes,  ^c, 

ii.475. 
not  receiving  pauper,  ii.  476. 
disobeying  justices*  orders,  ii.  476. 
See  Indictment. 
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PARISH  Officers, 

session  eamiot  attach  theni>  ii.  475. 
by  informatioo,  ii.  4>77. 

See  Information, 
by  action^  ii.  478« 

See  Overseers* 
protection  of,  in  their  duty,  ii.  480. 
privilege  in  pleading,  ii.  480 
six  days  notice,  ii.  481>  482. 

copy  of  warrant  given  any  time  before  action 
brought,  ii.  482. 
magistrates  joined  in  the  action*  ii.  481*  48S. 
double  costs,  ii.  482. 

their  privileges  extend  not  to  replevin,  ii;  483* 
PARE.    See  Poor's  Rate. 
PASS  Warranto, 

•     removal  by,  ii.  237. 

See  Removal  of  the  Poor. 
PASTURAGE, 

right  of  turning  cattle  on  another's  land, 

quaere,  if  rateable,  i.  86. 
in  what  case  rateable,  ,i.  173. 
what  not,  i.  173. 
if  a  common,  land  occupied  by  corporation,  i.l73. 
See  Herbage  and  Pannage. 
PAUPER, 

examination  of,  not  evidence,  i.  49L 
nor  his  declaration,  i.491. 

E reduced  at  hearing  an  appeal,  by  whom,  ii.  539*  ^ 
is  opinion  of  the  nature  of  his  contract  immaterial  to 
the  question  of  hb  settlement,  i.  367* 

but  his  acto  during  ito  continuance  are,  i.  S67« 
PEDIGREE, 

evidence  of,  ii.  US- 
PERSONAL  Property, 

See  Property  Personal. 
PHILANTHROPIC  Society, 

housekeeper  of,  not  rateable,  i.  176* 
PHYSICIANS, 

exempted  from  parish  offices  in  London,  i.  52. 
not  unless  members  of  the  college,  i^  52. 
POND,  settlement  by  renting,  fishing  of,  ii- 10. 

flags  and  pushes  of,  ii.  10. 
POOR, 

manner  of  supporting  prior  to  43  Eliz.  c*2. 1. 1 13.,  &c« 
ordinance  concerning,  before  conquest,  i.  1. 
supported  by  monasteries^  i.  3«^5«. 
licence  to  beg,  i.  4. 
maintenance  of,  when  compulsory,  i.  5* 
justices  to  assess,  i.  6. 
by  what  local  divisions  maintainable,  i.  7» 
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POOR, 

whether  better  malfitained  by  smaS  or  large  dis- 

trictSy  i.27* 
parishes,  f .  S. 
and  parishes  bjr  reputatioii,  L  8,9. 
townships,  i.  10* 

townships  fesctra-parothiid,  i.  20. 
origin  of  settlement    See  Settlement, 
distinction  between  impotent  poor  and  vagranlay  1. 2SS, 
how  tembved,  iL  W6^ 

See  Removal. 
jbOw  f ellfevidd,  ii.S52. 

See  Maintenance. 
FOORf  4«ual, 

iiow  maintained,  ii.4S7« 

by  the  parish  in  which  they  are,  ii.  437. 

twno  must  reimburse  their  parishioner  if  he  refiev^  them, 

icannot  reeover  their  expences  from  the  place  of  settle- 
ment, 1. 437. 
on  the  patiper's  niilster,  it.  4^. 
inot  to  be  removed  though  actually  chargeable,  iL  161. 
day  labourer  driving  cart  breaks  his  les,  ii.  161. 
pauper  with  mastiet^  team  breaks  hit  thigh,  ii.  1G8L 
SPOOR'S  Rate, 
.made, 

,under  what  litatutes,  i.  61.71  • 

^for  parishes,  i.  61.  71* 

for  to^nshtps,  i.  6l .  71  • 

fbr  borough,  part  of  a  parish,  L  61.  n.  (2). 

by  whom,  f.61.,  &b. 

wh^n,  i.61. 
>remedy  to  compel  one  to  be  made,  i.  62. 
title  of, 
how  set  forth  the  object  of  rate,  i.  6$.  n.  (1). 

to  be  construed  to  support  a  rate,  i»237. 
if  bad,  rate  will  be  quashea,  ii.  604. 
.allowance  of,  i.  62. 

.by  what  justices,  i.  63. 
See  Justices. 

their  power  ministerial,  1. 63. 
publication  of,  when,  1. 64. 
must  not  be  altered  after  allowance,  i.  64. 
payment  excused,  i.  64. 

in  piroportion  to  time  of  occupation,  i.  65. 

for  what  time  made,  i.  65. 

prospectively  for  three  months,  i.  66. 
for  six,  i.  66. 
what  purposes,  i.  &i. 
^elie^ipjg^poor,  i,67. 
purchaipg  workhouses,  t.  67. 
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POOR'S  rate, 

coDstaUe's  expences,  i.  67. 
▼agranU*  remoFalsy  k67. 
sakuy  of  assisUnt  overaeery  i.  67* 
law  expences,  i»67« 
not  to  rebuild  workhouses^  i.  68«      ^ 
expences  ctf  prosecuting  an  assault,  i.  67*  n«  (S). 
fi9naeriy«  not  to  reimburse  former  orersaersy  i.  68* 
inconveniences  of  this  rule,  i.  69. 
remedied  by  41  G.UI.  c.23.>  i.  70. 
quaere,  if  it  can  be  made  to  reimburse  former  over- 
seersy  L69.».(l). 
remedy  when,  for  improper  purpose,  i.  69.  n.  (1)^ 

a  personal  tax,  i.  71.  «•  (2)* 
who  rateable,  i.  71* 

inhabitants,  i.71. 
parson,  i.  71. 
vicar,  i.71* 
corporations,  i.^2. 
occupiers,  i#71. 
the  Jcing  exempt,  i.  72. 

casual  sojourners,  i.  7i»  *•  (1)* 
what  property  rateable  or  not,  i.  71> 

principles  of  rating,  L  78. 76. 
personal  property,  when  rateable,  i.  73* 
where,  i.75. 

real,  when  rateable,  i.  75. 
how  described  in  rate,  u  76.  ij.522.«.(S)v 
personal,  how,  i.  75.  ii.5^.n.  (8)« 
of  the  occuoier's  residence,  i.  75. 

See  Property,  personal,  real, 
what  rateable.    See  Lands,  PWiperty. 
rate,  when  bad,  i.  75. 
property  exempt  by  statute,  i.  157* 

want  of  profit,  i.  £00.  et  seq.< 
of  occupation,  it.  71. 

See  Occupation, 
principle  of  making  rates,  i.220. 
on  personal  property,  i.S21. 
deoiictions  from,  i.  221$  222.,  &c. 
deduction  of  debts,  i.  122. 
dilRculties  attending  rating  personally,  i.  228.- 
on  real  property,  i.  22Si 

actual  annual  value,  i.  224'. 
improved  value,  i.  224, 225. 
farm  improved,  i.225. 
modes  of  rating,  i.  225. 
rack  rent,  i.  285. 

fallaoy  of  this  mode,  i.  225. 
deduction  from,  i.  2S6. 
inequality  of  this   mode   as   to   tithes, 
houses,  &G*,  i.  227* 
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POOR'S  rate, 

per  centage  on  purchase-money,  i.  228. 
disadvantage  of  this  mode,  i.  228* 
estimate  of  annual  value,  i.  230. 
average  annual  value,  i.  2S0. 
how  to  be  taken,  i.  231. 
objection  to  this  mode,  i.  232. 
ezpences  for  a  particular  year,  aboorbiDg  all 

proEts,  i.  231, 232.  n.  (1). 
premises  falling  in  value,  i.  233. 
pleasure  grqunds,  i.  234. 
tolls  and  water-works,  i.  235. 
uncertain  profits,  i.  235. 
rules  for  rating  property,  i.  72. 76. 
rating  double,  bad,  i.  89. 

property  to  be  rated  must  be   occupied,  i.  169. 171. 
180. 

beneficially,  i.  174. 182. 

See  Occupation, 
not  rated  twice,  i.  204. 
situate  in  the  parish  or  place,  i.  207* 
personal  property,  where  rateable,  i.  216. 
how  far  visible,  i.  217. 
owner  must  inhabit,  i.  218. 
rate  must  be  equal,  i.  236. 
K.  B.  will  not  presume  inequality,  i.  237- 
nor  interfere  with  quantum  of  rate,  i.237. 
rate  must  be  in  proportion  to  actual  value,  i.  224. 

but  may  be  on  less  than,  i.  239. 
when  K.  B.  will  quash  a  rate,  i.  237, 238. 
enforcing  payment  of,  i.251. 

demand  of,  i*251. 
enforcing  payment, 

action  of  debt  will  not  lie  for,  i.  252. 
application  to  magistrates,  i.  252. 
justices  having  property  in  parish  empowered  to 
act,  i.  252. 
remedy  if  they  will  not  act,  i.253* 
summons,  1.253. 

service  of,  i.  255. 
proceedings  when  party  does  not  appear,  i.  255. 
causes  against  granting  the  warrant,  L  256. 

See  Distress  murrant. 
committing  defendant  to  prison,  i.  265* 
payment  of  a  rate  afterwards  quashed,  i.  265* 

inhabitants*  right  to  inspect,  ii.541* 
sessions  power  to  amend  rates,  ii.  554. 
not  removable  by  certiorari,  it.  589* 
See  Amendment* 
quash^  ii.  55S* 
settlement  by  paying,  ii.  122. 

See  .Taxes,  Settlement  by. 
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POSSESSION, 

'  See  Occupation, 
of  an  estate,  gives  a  settlement,  ii.81. 
title  by  thirty  years'  possession,  ii.81. 

twenty  years,  wrongfiil  possession,  ii.  82. 
nineteen  years  and  a  half  by  intruder^  remainder 

of  twenty  by  his  mortgagee,  ii.  82. 
conveyance  presumed  from  less  than  twenty  years' 

peaceable  enjoyment,  ii.  8S. 
title  perfected  by  after^possession,  ii.  84. 
See  Estate,  Settlement  by. 
of  a  tenement. 

may  be  joint,  ii.  37*  49. 55. 
what  a  possession  in  law,  i.  57. 

fraudulent,  does  not  give  a  settlement,  i.  52, 53. 
PRECINCT, 

appointment  of  overseers  for,  bad,  i.  11. 
PRESUMPTION, 

of  yearly  contract  for  agistment,  from  cattle  grazing 

two  or  three  months,  i.  68. 
where  landlord  and  tenant's  name  appear  in  the  rate  that 

tenants  pays,  ii.  129. 
of  settlement, 

from  relief  given  to  pauper  residing  in  another  pa- 
rish, ii.  137. 
of  chargeability,  from  pregnancy,  i.  198. 
PRISON, 

See  Fleet  Prison. 
PRISONERS,  not  rateable,  i.  177. 

no  settlement  gained  by  residence  in  prison,  ii.  30. 
PROBATE  of  Will, 

evidence  of  title  to  leaseholds,  ii.  119. 
PROPERTY, 

real,  definition  of,  i.  74. 

when  rateable,  i.  73. 

how  described  in  the  rate,  i.  75. 

Sersonal,  when  rateable,  i.  73. 
efinition  of,  i.  75. 
goods,  money,  stock  in  trade,  moveables,  i.  75. 

how  described,  i.  75. 
where  rateable,  i.  75. 

owner  resides,  i.  75. 
requisites  for  making  rateable,  i.  76« 
how  described  in  rate,  i.  75. 
PROPERTY,  real,  rateable,  what, 
•in  respect  of  its  nature, 

lands  and  houses,  i.  76* 
annual  pVofits,  i.  76. 
natural  or  artificial,  i.  77* 
tenements  in  same  house,  i.  176. 
must  be  occupied,  i.  88. 169« 


PROPERTY,  real,  rateable,  what, 

house  untenanted  not  mteable,  i.  169. 
See  Oocupatioo.    Lund* 

profits  of  a  mineral  spring  L  77* 

spring  of  new  river,  i.77« 

a  towing  path,  L  78. 

adodc,  1.79. 

aereral  fishery,  u79. 

lock  and  tunnel  of  canal,  i.  79. 

reservoir  of  water,  i.  80* 

main  pipes  of  water,  i.  80. 

lot  and  cope,  i.  80. 90. 

farm  tin,  i.  91  • 
non-resident  lessees  of  lot  and  cope,  te.  of  caiaintne, 
L92. 

awaggon*way,  i.81. 

common  appendant,  L81. 
weighing  machine  fixed  to  the  freehold,  L  8L 

when  not,  i.  8& 

a  carding  machine,  i.82. 
hoose  with  huliard  table,  i.  84^ 
malt  mill,  demised  with  malt  house,  i.  83. 
chattels  demised  with,  i.  84. 
incorporeal  hereditamentB,  perte'^qtutrey  as  real 
property,  i.  85. 

Incorporeal  hereditanwnts  annexed  to  kmd,  L 
81. 

canteen  in  barracks,  with  exdnsive  privileges, 
i.84. 

soke  mill,  i.  84. 
not  rateable  tolls,  i.  87. 99. 
casual  profits  of  a  manor,  i.  88*  204. 
incorporeal  fishery,  i.  89. 
herbage  and  pannage,  t»  88* 
rents,  1.89.94.204^ 

ground  rents,  u  89. 

quit  rents,  i.  89. 904« 
lessor  of  lead  mines,  i.  94.  «•(!). 
Smelted  ore  reserved  as  rent,  not  rateable,  u  97. 

otherwise  of  tin  ore  fit  for  smdtiag,  i.  96. 1S4. 
tolls,  when  rateable,  i.  99. 104.  IM* 

where,  i.211. 

of  lighthouse,  when  not,  i.  99.  n.  (2).  MD.  S15. 

sluice  tolls,  where  ratei^e,  i.  101. 

lock  tolls,  when  rateable^  i«  128.  »*(2). 

canal  tolls,  when  rateable,   L  104. 107.  111. 
189. 812. 
where,  1.107.111.211.212,213,214. 

ferry  tolls,  when  not  rateable,  i.  116. 124b 
bridae  tolls,  i.  127- 

market  tolls,  when  not  rateablOf  i.  128. 13S. 
exempted  metal  mines,  i.  148. 

timber,  i.  152. 


INDEX.  71^ 

PROPERTY,  real, 

if  not  yielding  renewable  profits,  i.  156« 
improvements,  i.92S. 
tithes,  i.l44« 

appropriate,  1. 144. 

impropriate,  i.  145. 

in  the  clergy's  hands,  i.  145. 

rectorial,  i.  145. 

vicarial,  i.  145. 

by  custom,  fish,  i.  145. 166. 

where  rateable,  i.211. 

modus  of,  i.  146. 

ecclesiastical  dues,  i.  146. 

cool  mines,  i.  146. 

See  Mines,  Metal,  Lead,  Coal,  Tin,  &c« 

lime  works,  i.  149. 

slate  works,  i.  149. 

clay  pits,  i.  149. 

sfdeable  underwoods,  i.  159. 

water-works,  27  Eliz.,  i.  102. 

in  what  place  rateable,  i.  207. 
profits  of  ^rden  ground,  where  rateable,  i.  207* 

of  bnck-land,  i.  207. 
water-works,  where  rateable,  i.  208. 
rate  on  real  property,  partly  within,  partly  without 

parish,  bad,  i.  206.  n«  (1). 
spring  of  water,  where  rateable,  i.  209, 210.  ft.  (2). 
tolls  of  a  navigation,  where  rateable,  i»  21 1.  et  teq. 
waste  lands,  parish  unknown,  improved,  where  rate- 
able, 1.215. 
PROPERTY,  personal,  rateable,  what, 

carding  machine,  not  fixed  to  Hreehold,  i.  82. 
machinery  of  a  malt  house,  i.  88. 
billiard  table,  1.84. 117. 
stock  in  trade,  i.  165,  166. 
stock  of  farm,  1.205. 
ships,  i.  166. 

packet  boat,  i.  166.  n.  (6).  202. 
ships  freighted,  i.  202. 
profits  of  labour,  u  166* 
money  at  interest  in  the  parish,  i«  200. 
butcher's  capital,  i.  166. 
PROPERTY,  personal,  not  rateable,  what, 
personal  labour,  i.  168. 
officers'  salaries,  i.  165. 
professional  profits,  i.  165. 
money  in  possession,  i.20(X 

in  tbeitinds,  i.216. 

at  interest,  on  real  property^  io  Another  pnrish, 

i.  216. 
furniture,  i.  84. 200. 
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PROPERTY,  persona],  not  rateable,  what, 
rateable,  in  what  place,  i.  207*  216. 
ships,  where  rateable,  i*  216* 
packet  boats,  where  rateablct  u  216» 
owner  must  reside,  i.  218.  »•  (6)* 
under  what  circumstances,  i.  216. 218. 
not  unless  proved  to  exist,  i«  201. 
and  to  be  productive,  i.201. 
PROPERTY, 

exempt,  by  particular  statutes,  i.  I57« 
PUBLICATION  of  a  rate,  i.  64^ 
when  to  be,  i*  64*. 

void,  if  none,  i.  64^- 
not  to  be  stated  in  special  case,  i.  64. 

See  Poor's  Ri^. 
PURCHASE, 

See  Estate,  Settlement  by. 
QUAKERS, 

not  within  tlie  marriage  act,  i.  296. 
QUARANTINE, 

widow  gains  a  settlement  by,  i.  71. 

See  Estate,  Settlement  by. 
QUARRY,  Slate, 

profits  of,  rateable*  i.  149. 
QUIT-RENTS, 

not  rateable,  i.  88, 89. 204. 
QUORUM, 

in  what  case  unnecessary  to  state  that  justices  are  of, 

ii.217. 
all  justices  in  the  commission,  but  one,  are  of,  ii.  567. 
RABBIT  WARREN, 

gives  a  settlement,  it,  9. 
value,  how  estimated,  ii.  36. 
RATE, 

what  rateable, 

See  Poor's  Rate, 
in  aid  of  a  Parish,  &c.,  i.  240. 
by  two  justices,  i.  240. 

cannot  delegate  their  power  to  parish  officers,  i.  244. 
within  the  hundred,  i.  241. 

though  caUed  by  luiother  name,  L  24K 
but  if  no  hundred  they  are  without  jurisdicti<Hi,  i. 
242. 247. 
may  be  in  aid  of  a  parish  or  vill,  i.  241. 
though  incorporated,  i.  241.  n.  (2)* 
if  within  their  jurisdiction,  i.  242. 
made  upon  a  parish  or  vill,  i.  241. 
or  extra-parochial  place,  i^  241. 
or  particular  person  within,  i.  244. 
but  not  on  the' hundred,  i.246. 
how  imposed,  i.  244. 
justices  to  assess  the  quantum,  i.  244. 
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RATE,  in  aid  of  a  Parish, 

form  of  the  order,  i.  244. 
Mnm  specified,  L244. 
appeal  against,  i.^9. 
case  upon,  i*  249. 
by  session,  i.  246. 

cannot  be  on  a  place  within  the  hundred,  i.  247. 
unless  original  order  of  justices  quashed,  i.  249. 
form  of  their  order,  i.  248. 
mandamus  to  make  a  rate,  i.  249. 
its  form,  i.  249. 
return  to,  i.  250« 
See  Poor's  Rate. 
REAL  Property, 

See  Property,  real. 
REASONS, 

for  an  order,  effect  of,  ii.  556. 

See  Order  of  Justices. 
RECITAL, 

in  an  order,  instead  of  adjudication,  bad,  ii.  SOO. 
RECOGNIZANCE,  in  Order  of  Bastardy, 
under  49  Geo.  III.  c.  68.;  ii.  287. 821. 
discharged,  when,  ii.  296. 325. 
no  child  born,  ii.  290. 
defendant's  appearance  at  sessions,  ii.324. 
respited,  ii.  825. 
extent  of,  ii.  821.325. 
under  ISEliz.  c.8.,  ii.822. 

defendant's  appearance  under,  ii.  824.  ' 

.  taken  at  sessions,  when,  ii.  826. 
continuance  of,  ii.  825. 
proceedings  to  enforce,  ii.  327. 
breach  of,  what,  iL  828. 
when  not,  328.,  &c. 
RECOGNIZANCE  to  remove  Orders  by  Certiorari,  ii.584. 

qusere,  whether  a  second  is  necessary  where  a  case  is 
*  sent  down  to  be  restated,  ii.  612.  m  (4). 
discharged  in  B.  R.,  when,  ii.  628* 
to  remove  a  Conviction,  ii.  625. 
REFER  ENCE  by  the  Sessions, 

of  a  rate  by  consent,  ii.  547. 

See  Consent  of  Parties. 
REGISTER, 

See  Marriage  Register.  —  Copy. 
REGISTER, 

of  apprentices  bound  by  the  parish,  i.611. 
RELIEF  of  the  Poor, 

See  Maintenance  of  the  Poor, 
presumption  from,  as  to  settlement. 

See  Acknowledgment.  —  Presumption. 
REMOVAL  of  the  Poor, 
origin  of,  i.  278. 


718  INDEX- 

REMOVAL  of  the  Poor, 

under  IS&HCar.IL  clS.  iL  14a 
what  part  of  a  family  remofveable,  ii.  19ifi»  196w 
none  to  be  removed  till  ehargeable»  n.  1M« 
who  are» 

See  Chargeable. 
persoDfl  inreoiOTaUe»  ii.  1^ 

See  irremorable  Penoni. 
of  terrant  makes  a  dissolution  of  ooainct,  i.  4S4. 

quftrei  4<S4.  n.{l). 
party  must  actually  reoeire  relief  of  the  parish,  ii.  197* 
form  of  removing,  three  modes,  iu  206. 

removal  may  be  made  after  forty  days,  ii.  SM. 
application  to  magistrates,  ii.  206* 
pauper  should  be  summoned,  ii.  S06.  208. 
unnecessary  when,  ii.  207. 
warrant,  ii.  208. 

order  o^  on  what  evidence  to.be  made,  ii.  207. 
form  of  the  order. 

See  Order  of  Removal, 
made  on  oral  evidence*  ii»  208. 

commitment  of  pauper  refuaiBg  to  be  exmined,  ii. 
209. 
by  pass  warrant,  ii.2S7« 

statutes  concenuag,  iL  237. 
extends  to  vagrants  only,  iL237* 
poor  persons  bom  in  ScotUmd,  Ireland,  Isle  eC  Man, 

Jersey  and  Guernsey,  under  590.8.  c.12.  iL  246. 
pauper  whose  father  dies,  and  mother  gains  asubaequeot 
settlement,  not  within  the  act,  ii.  248. 
wife  and  children  sent  Co  Scotland  with  husband,  ii. 

249. 
must  be  actually  chaigeablet  ii.25I. 
daughter  of  Irish  parents  pregnant  of  bastard,  iL251. 
dJatmction  between  and  orders  of  removal,  IL  f^ 
made  by  (»e  justice,  ii.  2S8. 
no  costs  upon,  ii.  289. 
no  appeal  against,  ii.289. 

quaere  if  by  the  vagnmt,  ii.240. 

or  person  without  setdement,  ii.MOii 
of  suspending  removals,  ii.240. 
See  Order  u  Removd,  suq;>ension  of. 
by  magistrates  general  power,  ii.  245. 
instanoes  or,  ii.  245. 
REMOVAL,  returning  after,  ii.  ^1. 
punishment  for,  ii.  252. 

by  conviction,  &c.  ii.  252. 

commitment,  illegal,  iL  258. 
infiKmaL  ii«255« 
child  brought  to  a  paciah  withmt  warrant*  n.  245. 
maid  servant  returns  to  her  master,  iL  846» 
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REMOVAL,  returning  after, 

pauper,  order  of  remoTal  being  quaehed,  sanl  back  to 
parish,  ii.£46. 

wife  returning  with  her  huriiand,  ii«  £58. 

to  what  prison  to  be  oommittedf  ii.  S55. 

previous  conviction,    necessary  before  coRunittaly 

ii.  255. 
return,  proof  of,  ii.  2S6. 
by  indictment,  ii.  256* 

attachment,  ii.  256* 
when  pauper  may  return,  ii.  25i« 
unlawful  returning,  what^  ii.  S54>. 
RENTING  a  Tenement, 
settlement  by,  ii.  1. 

See  Tenement  of  IM.  a-year. 
RENTS, 

payment  of,  by  service,  gains  ft  settlement,  ii.  42. 

so  in  kind,  ii.  42^ 
not  rateable,  i.  94<.  204. 

See  Property,  real,  rateable. —-Qutt-reiits* 
REPLEVIN,  provision  of  246. 2.  does  not  extend  to,  ii.  488. 
REPUTED  Tliieves, 

See  Chargeable. 
RESIDENCE  necessary  to  a  settlement ;  origin  of,  L  278. 
must  be  forty  days,  i.  287, 288. 
unnecessary  to  what  settlements,  i.  288. 

See  the  several  Kinds  of  Settlement, 
necessary  to  tax  personal  property,  i.  78. 

not,  real,  1. 74. 
incorporeal  hereditaments,  i.85.99. 
non-resident  proprietor  not  rateable  for  fenry  tolls,  i.  1 16. 
124. 
RETROSPECTIVE  Hhin^,  i.  880. 

See  Hiring  and  Service. 
REVERSION,  ii.  102. 

gives  no  settlement. 

See  Estate,  Settlement  by. 
ROGUES,  incorrigible, 

punishment  of,  ii  272,  273. 

convicted  rogues  and  vagabonds  deemed  cfaavgeable,  iL 
278. 

See  Vagrants,  &c. 
ROOMS. 

See  Tenement  of  Mm  m^jeatf  settlemeat  upon. 
RULE, 

See  judgment  by  court  of  K.  B. 
SALARIES, 

not  rateable,  i.  66* 
SCHOOLMASTER  of  a  free  school, 
rateable^  when,  i.  185. 

See  Occupation. 
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SCHOOLMASTER  of  a  free  scbool, 
gains  DO  BOttlement,  when*  ii.  70. 
office  of,  does  not  give  a  setUement,  i.  621* 
does  when,  ii.4S.  70. 
See  Tenement.  —  Estate.  —  Office.  —  Settlement  by. 
SEPAfiATION. 

of  husband  and  wife, 

See  Settlement  by  Marriage. 
Parent  and  Child.    See  Emancipation. 

SERVANT, 

See  Hiring  and  Service,  settlement  by. 
rateable  occupier,  &c* 

SERVICE, 

settlement  by,  must  be  for  a  year,  i.  S36. 
as  an  hired  servant,  i.  385. 

by  operation  of  law,  i.  386— 404. 
custom  of  the  country,  i.  401f« 
See  Hiring  and  Service, 
as  an  apprentice,  i.  561. 
of  an  office,  i.  626. 

See  Office,  Settlement  by. 
degree  of,  immaterial,  i.  626. 
SESSIONS^  Petty,  1.252. 
SESSIONS,  General,  ii.4dl. 

no  appeal  to  them  against  poor  rales,  ii.  491. 
quarter  sessions  are  so,  ii.492.  n.  (1). 
SESSIONS,  Quarter, 

cannot  divide  a  parish  into  distinct  vills,  i.  16. 36. 

no  original  jurisoiction  to  appoint  overseen,  i.  86. 

power  on  appeal  against  appointment,  i.  56. 

to  make  order  for  reimbursing  former  overseers,  L  70. 

authority  of,  in  cases  of  bastardy,  ii.  279. 

have  no  original  jurisdiction  to  bind  out  apprentices,  ii. 

349. 
jurisdiction  of,  concurrent,  when,  ii.  308. 
power  to  enforce  orders  of  filiation,  ii.  326. 
cannot  delegate  their  authority,  ii.  469. 

but  by  consent,  ii.  547- 
cannot  attach  parish  officers,  ii.  475. 
power  over  orders  of  removal,  ii.  547. 
cannot  make  original  order  of  removal,  ii.  547. 
poor's  rates,  iL  550. 
judgment  by,  ii.  549. 

who  may  vote  upon,  ii*  545. 
may  alter  during  sessions,  ii.  548. 

not  afterwards,  ii.  549. 
must  be  express,  ii.  571*  605. 
amendments  by,  ii.  551. 
adjournment  by,  ii.  64:6 —  565. 

See  Adjournment.  —  Sessions, 
need  not  state  reasons  foe  their  order,  ii.  556. 
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SESSIONS,  Quarter, 

nor  a  case,  ii.  556. 
return  by,  not  to  be  amended  by  clerk  of  the  peace, 

ii.  558. 
statement  of  a  case,  ii.  558. 
reference  to  a  judge  of  assize,  ii.  558. 
information  against  justices  at,  ii.  610.  it.  (4). 
See  Appeal.  — *  Certiorari,  Continuance,  Orders,  Rates.  Ac, 
SETTLEMENT, 

orinn  of  the  la«r,  i.  268. 

of  impotent  poor,  i.  268. 

resolution  of  judges  of  assize  concerning  in  1663,  i.  273. 

oriein  of  parish  settlements,  i.  275. 

definition  of,  i.  284. 

several  kinds  of,  i.  284. 

criterion  of,  ii.  195. 

by  acknowled^rment,  ii.  134. 

by  not  appealmg  against  order  of  removal,  ii.  142. 

by  relief,  ii.  135. 

by  certificate,  ii.  128. 

See  Acknowledgment, 
apprenticeship,  i.  285. 493. 
See  Apprentice, 
of  le^timate  children,  i.  306. 
illegitimate  children,  i.  323. 

See  Birth, 
by  estate,  i.  287.  ii.69. 

See  Estate, 
hiring  and  service,  i.  336. 

See  Hiring  and  Service, 
in  what  cases  residence  is  not  necessary,  i.  288. 
by  marriage,  i.  291. 

See  Marriage,  Settlement  by. 
office,  L  617.     See  Office, 
paying  public  taxes,  ii.  122. 

by  pajrment  of  taxes  abolished  in  certain  cases,  i.  286, 
287. 

See  Taxes,  Settlement  by. 
renting  a  tenement  at  lOl,  per  ann.  ii.  1. 

See  Tenement, 
by  notice  abolished,  i.  286. 
general  rules  respecting  settlements,  i.  289. 
cannot  be  released,  i.  ^0. 
not  obtained  by  fraud  or  compulsion,  i.  290. 
can  only  be  destroyed  by  acquiring  a  subsequent  settle* 
ment,  i.  289. 
hirins  for  less  than  a  year,  i.  357. 
conditional  hiring,  i.  361. 
service,  discontinuance  of,  by  consent,  i.  411. 
.     thiDgs  done  to  gain,  effect  of^ 
▼•I..II.  3  a 
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SETTLEMENT, 

taking  a  tenemept,  ii.  49. 

See  Fraud, 
by  whom  acquired,  ii.  149. 

prisoners  within  the  rules,  ii.  150^ 
aUeos,  by  renting  tenenents».  ii.  150. 
an  alien,  how  by  estate,  ii.  151. 
person  attaintea,  iL  15 1 . 
by  whom  not, 

a  wife  during  coverture,  ii.  149. 
child  under  seven,  ii.  149- 
of  seven  years  of  age,  i.SlO. 
under  35G.I1I.  clOl.  ii,  152. 
by  persons  during  suspension  of  order  of  removal,  v 

vagrant  pass,  ii.  152. 
persons  residing  under  certificates,  ii.  164. 

See  Certificate. 
SEXTON  of  a  chuich  or  chapel, 

gains  a  settlement,  i.  622. 624. 

SHIPS, 

rateable  when,  i.  166.  ».  (6). 
in  what  place,  i.  166. 216. 

See  Packet  Boat. 

SHOP, 

rateable,  i.  224. 
SICKNESS, 

absence  of  servant  from  service  during. 

See  Hiring  and  Service, 
apprentice. 

See  Ai»preQtice* 
SOJOURNER, 
-»•  casual,  not  rateable,  i.  72.  n.(lj* 

SLATE  WORK, 

See  Quarrv. 

SOLDIERS, 

not  rateable  for  barracks,  i.  177* 
when  they  are,  i.  177. 197. 
cannot  gain  settlement, 

by  niring  and  service,  i«,^40. 
may  by  renting  a  tenement,  ii.  48- 
examination  of,  evidence  of  settlement, 
See  Examination.  —  Militia.  — Bastards.  -^  Vagieats. 
SPECIAL  Hirings,  i.  S64. 

See  Hiring  and. Service. 

S;PJ(NSTERS. 

See  Bastard.  —  Chargeable.. 

STAMP  DUTY, 

indentures  of  appr^iticesliip)  i.  617* 
(m  apprentice  tc^,  i.  518« 
parish  apprentices,  it  525. 
exemptions  from, 
implied,  i.521. 
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STAMP  DUTIES, 

expressed,  i.  526. 
payment  of, 

when  presumed,  i.  611. 
assignments  of  indentures^  i.  56B. 
assignment  exempt  from,  i.  531 « 
stated  by  a  case,  ii.  560. 
ST.  ALBAN/S,  liberty  of, 

iurisdiction  in  appeals  against  removals,  ii.  49i.  it.  (%*) 
have  power  to  give  costs,  ii.  577. 
STATUTE, 

property  exempt  by,  from  rateability,  i.  157,  Ac 
STOCK  in  the  Funds,  ^ 

not  rateable,  i.216. 
STOCK  in  Trade, 

rateable,  i.  75. 166. 

See  App. 
STOCK  on  Farm, 

when  rateable,  i.  180.  n.  (9.)  205. 
not,  i.  204,  205. 
STREET  DRIVER, 

office  of  gives  a  settlement,  i.  618. 
SUBPCENA, 

issuable  by  clerk  of  the  peace,  ii.  541.  n.(l.) 
by  crown  office,  ii.  541.  n.(l.) 
punishment  for  disobeying,  ii.  541.  if.  (L) 
SUMMONS  by  magistrates, 

before  issumg  a  warrant  of  distress,  i.  258. 

service  of,  255. 
of  the  fiillier  previous  to  making  an  order  of  filiation,  ii* 
295. 
none  under  496.III.  ii.  288.  et  ib.  n.  (3.)  "* 

by  sessions,  ii.  308. 

noed  not  appear  on  face  of  the  order,  ii.  299. 308. 
defendant'9  appearance  to^  ii.  297. 
-of  pauper  in  order  to  his  removal,  ii.  206. 208. 

wnen  unnecessary,  ii.  207. 
of  pauper  in  order  to  his  eommitment  for  returning  after 

removal,  ii.  256. 
of  idaster  to  discharge  an  apprentice,  t.  552. 
wiien  the  order  most  set  it  forth,  i.  552. 
SUSPENSION. 

See  Appeal  against  Order  of  Removal. 
TAXES,  Settlement  by,  li*  122. 
what  kind  of  taxes,  ii.  122. 

what  not,  ii.  123. 
payment  need  not  be  for  whole  year,  ii.  123. 

not  for  those  payable  for  a  tenement  under  IQ^. 
yearly  vahie,  ii.l2S. 

to  what  356.  III.  c.  101.  extends,  n.  123. 
old  construction  of  the  act,  ii.  124. 
3  A  2 


TAXES,  Settlement  by, 

occupier  under   10/.  rent,  pajbg  taxes  18/^  gvns  no 

settlement,  ii.l24. 
rated  occupier  of  tenement  above  yearly  value  of  10^^ 

gains  a  settlement,  ii.  124. 
settlements  by  payment  of  taxes  revived  by  op^ratioo  of 

59G.III.  c.50.  ii.  125. 
of  the  rating,  ii.  126. 

party  must  be  rated,  ii.  126* 

paying  if  not  rated  insufficient,  iL  126. 
name  inserted  in  rate  afterwards  gives  mo  set- 
tlement, ii.  127. 
if  in  void  rate,  good,  ii.  126. 
persons  how  described,  what  sufficient,  iL  127. 
whether  rated,  question  of  fact,  ii.  127- 
instance  of  person  not  rated,  ii.  128. 

sum  need  not  be  specified,  ii.  128. 
presumption  is,  where  landlord  and  tenant's  naise 
appears,  that  tenant  is  rated,  ii.  128»  129. 
of  the  payment,  ii.  130. 

person  rated  must  pay,  ii.  ISO* 

sufficient,  though  repaid,  ii.  131. 
or  wrongfuUy  assessed,  ii.  130. 
or  paid  on  his  account,  ii.  131. 
of  the  inhabitancy,  ii.  132. 

he  must  reside  in  the  parish,  ii.  1 32. 
semb.  forty  days,  ii.  132. 
of  the  proofs,  ii.  133. 
TENANT  by  the  Curtesy, 

to  gain  a  settlement  wife  must  be  seised  in  fact,  ii.  9i- 
See  Estate,  Settlement  by. 
-TENANT  at  Will, 

gains  no  settlement,  ii.  72. 

of  lOl.  annual  value,  does,  ii.  38. 43. 72. 
instances  of  land  given  to  paupers,  ii.  4^ 
master  oi  charity  school,  ii.  5. 
TENEMENT  of  10/.  a-year,  Settlement  upon, 
division  of  subject,  ii.  1. 7. 
statutes  concerning,  ii.  1. 

13&14Car.II.  c.12.,  596.m.  c50.  ii.  1. 
59 G. III.  c.50.  prospective,  ii.  1.  in  not. 
conformity  of  13&14Car.II.,  and  certificate  act, 
ii.  6, 7. 
estates  not  comprehended  in,  ii.  2. 
freeholds,  ii.2. 
copyholds,  ii.2. 
leaseholds,  ii.2. 
annual  vdlue  immaterial,  when,  iL  Sk 

by  renting  tenement  of  Itf.  a  year,  iL4. 
payment  of  rent  unnecessary,  provided  annual  value  lof- 
ficient,  ii.  4. 
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TENEMENT  of  lOl.  a-year,  Settliement  upon, 
lawful  possession  of,  sufficient,  ii.  4. 

instances  of,  ii.  4, 5, 6. 
land  given  to  paupers,  ii.  4. 
house  to  master  of  charity  school,  ii.  5. 

the  holding  must  be  as  tenant,  ii.  5. 

purchase  of  growing  oats  insufficient,  ii.  5. 

residence  on  as  servant  or  lodger,  ii.  5. 

taking  may  be  by  parol,  ii.  6. 

by  parol  for  more  than  three  years,  ii.  6. 
general  denmtion  of  tenement,  i.  7f  8. 14. 
tenements  which  confer  settlements,  ii.  8. 

parts  of  a  house,  ii.  8. 

water-mill,  ii.  9. 

wind-mill,  ii.  9. 

rabbit-warren,  ii.9. 

land  sale  colliery,  ii.  9. 

tolls,  ii.9. 

tithes,  ii.9. 

aftermath,  iL9. 

fishing  of  a  pond,  ii.  10. 

rushes  of  a  pond.  ii.  10. 

cattle  gate,  ii.  10. 

stable  rented  by  customerfrommaster  of  job  horses, 
ii.  10. 

a  dairy,  pasture  fed  cows,  ii.  12, 13.  15, 16, 17>  18. 

must  be  of  a  right  of  pasture,  ii.  15. 

need  not  be  exclusive,  ii.  15. 
in  a  common  pasture,  ii^  15. 

cows  must  be  fed  on  growing  produce,  ii.  19»  20. 

immaterial  whether  cows  be  hired  or  pauper's  own, 
ii.  16. 

or  be  jointly  hired,  ii.  16. 
tenements  which  confer  no  settlement, 

must  be  of  a  permanent  nature,  ii.  10. 

contract  to  feed  cows  generally,  ii.  19. 

contract  for  feed  of  cows,  but  not  on  the  land,  ii- 19. 

going  of  thirty  sheep  on  land,  but  not  part  of  original 
bargain  that  they  should  be  so  fed,  ii.  20. 

local  privilege  or  franchise,  ii.  20. 

freemen's  right  of  common,  ii.  20. 

contract  for  use  of  maehinery  affixed  to  tenement, 
ii.22. 

grinding  of  com  in  a  mill,  ii.  23. 

pointing  places  in  a  mill,  ii.  23. 

exclusive  use  of  runners  with  a  packeting  room, 

ii.  24. 
standing  place  for  a  carding  machine,  ii.  25. 
waiter  having  use  of  cellar  and  privilege  of  tap,  ii.  26. 
purchase  of  growing  oats,  ii.  5. 
tenements  in  different  parishes,  ii.27>28. 

3  A  3 
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TENEMENT  of  IQi.  a^year,  Settleme&t  vpoB, 
several  ia  tlie  same  ^amh,  ii.  S7»  28. 
held  under  distinct  tides,  ii.  36. 
different  interest,  at  tenast  and  landlord  doii*t  unite, 

ii.  28. 
value  of  ficaehoki  cannol  be  united  with  land  occu- 
pied by  party  as  tenant,  ii.  29. 
gatekeeper  of  a  turnpike^gate,  no  settlemeot,  ii.  29. 

'unless  he  rents  a  dtstunct  tenement,  ii.  29. 
local  acts  altering  settlements  bj  renting  tenements  re- 
pealed, ii.SO. 
toll-keeper  of  navigation  no  settlement,  ii.  31. 

of  turnpike-road,  ii.31. 
inmate  of  house  of  charity,  iL  SI. 
value  of  the  tenement,  ii.  31. 
how  estimated,  ii.  31. 
rent,  ii.  31. 

value  when  taken,  ii.  32- 
value  increased  during  occupation,  ii.32. 
land  taken  already  dug,  ii.  S3. 

ploughed  and  manured  before  entering,  ii.  33. 
n.(l.) 
ground  already  cropped,  previous  to  tiUtng,  ii.  33. 
valve  decreasing  durine  occupation,  ii.  34. 
speculative  value  insufficient,  ii.  33. 
value  independent  of  personal  chattels,  ii.  34. 
post  wind-mill,  ii.  Si. 

cows  fed  on  land  not  worth  Itf.  »^ear,  ii.  35. 
things  attached  to  the  land,  it.  36. 
land  sale  colliery,  ii.  S6. 
rabbits  in  a  warren,  Arc*  iL  36. 
rent  found  above  10/.  by  sessions,  including  personsl 

chattels,  ii.  37. 
value  where  the  occupation  joint,  if  above  90L  a-year, 
ii.  37. 

if  under  20/.  neither  gain  a  settlement,  ii.  37. 
if  there  be  three  or  more  joint-tenants,  ii.  37. 
an  underholding,  it.  37.  n*  (6.)  49. 
rent  no  decisive  criterion  of,  ii.  37. 
residence  or  oocupation  by  tenant,  ii.  38. 
title  immaterial,  ii.  38. 

occupation,  notwithstanding  aBsignmeni  of  tenant, 
ii.  58. 
difference  between,  and  settlement  by  estate,  ii.  38. 
without  paying  rent,  ii.  39. 
giving  landlord  the  dung,  ii.  39. 
residence  under  implied  agreement,  iL  40. 
by  acquiescence  of  au  intca^estedt  ii.  41. 

marria^,  wife  not  having  any  right,  ii.  41. 
under  promise  to  purchase  never  p^iected,  ii.41,42. 
permission  from  former  tenant,  ii.  42. 
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TENEMENT  of  IQl.  a-year,  SettlemeDt  upon, 

payment  of  tent  by  serrice,  ii.  49. 
occupation  of  schoolmaster  tenant  ^t  will,  ii.  48. 
crediti  to  whom  given,  immaterial,  ii.  4S. 
thoueh  a  guarantee  by  another,  ii.  43. 
inability  to  pay,  ii.  44. 
or  stock,  ii.  49. 54. 
must  have  right  or  interest  during  possession,  ii.  44. 
occupation  must  be  exclusive  and  mdependenti  ii.  45. 
as  servant  insufficient,  ii.  45. 
necessary  for  performance  of  service,  ii.  45. 
bailiff  occupies  three  rooms  m  master's  house,  ii.  46. 
labourer  occupies  house  100  yards  from  his  master, 

ii.  46. 
ordnance  labourer  occupies  house  belonging  to  the 

board,  ii.47« 
occupation  independent,  service  immateriid,  ii.47. 
labourer  residing  in  master's  house  is  furnished  with 
pasturage  of  two  cows  and  gains  a  settlement, 
11. 47- 
labourer  contracts  for  a  cottage,  and  pasturage  of 
two  cows,  but  to  support  two  other  labourers  of 
his  master,  ii.  47. 
Serjeant  while  on  service  takes  a  house,  ii.  48. 
time  for  which  tenement  taken  immaterial,  ii.  48. 
taking  to  gain  a  settlement,  ii.  49. 
possession  of  may  be  joint,  ii.  49, 50. 55. 
or  subject  to  the  use  of  another,  ii.  49. 
distinction  between  a  joint  tenancy,  and  jmnt  occu- 
pation, ii.  55. 
taking  by  one,  but  joint  credit  given  to  him  with 
another,  ii.  57. 
possession  must  be  actual,  ii.  50. 

tolls  from  a  corporation  without  deed,  ii.  50. 
renting  tolls  of  corporation  presumed  a  legal  rent- 
ing, ii.  51. 
demise  of  tolls  by  individual  members  of  a  corpor- 
ation gives  no  settlement,  ii.  51. 
pauper  under  order  of  corporation  has  liberty  to  get 

sand  and  gravel,  ii.51. 
fraudulent  possession  gives  no  settlement,  ii.  52. 
deserter's  residence  no  occupation,  ii.  59. 
fraudulent  taking  insufficient,  ii.  53. 
no  stock  on  premises,  ii.  54. 
tenant  may  underlet,  ii.  55. 
possession  in  law,  ii.  57* 

landlord  refusing  to  accepf  possession  before  end  of 
tenant's  term,  ii.  58. 
residence  in, 

forty  days,  ii.  60. 62. 
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TENEMENT  of  10{.  a-year,  SettlemeDt  upoD, 

residence  in  character  of  a  servant  gives  no  aetUementy 
ii,6L  a. (5.) 
passing  night  without  going  to  bed,  sufficieDt,  Rex 
V.  Ringwood,  iL  SSr 
residence  on  tenements  in  different  parishes^  iL6S. 
prevented  by  removal  by  force*  iL  62. 
must  be  in  the  parish,  ii.  GO. 
on  the  tenement  unnecessary,  ii.  61. 69. 
by  family,  husband  being  in  prison,  gives  no  aettle- 

ment,  i.62. 
by  the  wife,  insufficient,  ii.62. 
as  a  wife  and  widow,  connect  not,  ii.  62. 
alterations  b^  596.  III.  c.50.  on  this  head  of  settlemeot 
law,  iuQ4f. 
when  to  take  effect  from,  ii.  65. 
residence  incomplete  when  act  passed,  how  affected  by, 
ii.65. 
tenements  taken  in  the  same  parish  at  different  times, 

ii.65. 
occupier  of,  taking  lodger,  ij.65. 
rent  must  be  paid,  or  legally  tendered,  ii.  199. 
semb.  paying  10/.  rent,  not  sufficient  to  give  aettle- 

ment,  unless  annual  value  be  lOl.  ii.  199. 
proofs  to  establish  this  settlement,  ii.  67. 
TENEMENT  Incorporeal, 
what,  ii.  85.  n.(i.) 

rateable  ;  see  Poor's  Rate. 
THIEVES. 

See  Chargeable.— Felony. 
TIDE-WAITER, 

exempt  from  parish  offices,  i.  51. 
salary  of,  not  rateable,  i.  65. 

gains  a  settlement  by  paying  land-tax,  although  re- 
paid, ii.  131. 
TIMBER, 

not  rateable,  i.  152. 
principle  of  exemption,  i.  156. 
whether  timber  at  common  law  or  by  custom,  u  156. 
TIN-MINES, 

farm  tin  rateable,  i.  91. 
reservation  of  native  mineral,  rateable,  i.  98. 

See  Metal. — Mines. 
TITHES, 

formerly  in  j^art  devoted  to  support  of  poor,  i.  2. 

how  divided,  and  applied,  i.  2.  in  noL 
in  every  appropriation  of,  part  to  be  reserved  for  the 

poor  by  8tat.l5  Ric.II.  i.3« 
rateable,  i.  144*. 

See  Property  Real, 
appropriate,  i.  144. 
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TITHES, 

impropriale,  i.  145* 
deemed  a  tenement,  i.  14i5. 
rectorial  and  vicarial,  i.  145. 
parsonage  house  and  glebe,  i*  145. 
Dj  custom,  fish,  1. 145. 
a  modus,  i.l46* 
composition  real,  i.  146. 
ecclesiastical  dues,  i.  146. 
offerings  and  oblations,  i*  146. 
pension,  i.i46. 
-    who  rateable  for,  i.  175. 
occupier,  i.  175. 
TITHING- 

See  Rate  in  Aid,  Order  for. 
TITHING-MAN, 

gains  a  settlement,  i.  618* 
when  not,  i«622. 
TITLE  to  landb, 

immaterial  as  to  their  rateability*  i.  197* 
as  to  settlement  by  estate,  ii.  72. 
TOLLS, 

when  rateable,  i.  86, 87.  104. 128. 
rule  respecting  rateability,  i.  99* 
light-house,  i.99.  n.<2).  KXK 
sluice  tolls,  i.  101. 
rock  tolls,  i.  128.  n.(2.) 
canal  tolls,  when,  i.  104. 107* 

where,  i.  107*  111* 
ferry  tolls,  i.  116.  124. 
bridge  tolls,  i.  127. 
market  tolls,  i.  128. 1S8. 
water-works,  i.  102. 208. 

See  Property  Real, 
when  not  rateable,  i.  87* 
how  occupied,  i.  174. 
where  rateable,  207. 211.  et  seq. 
upon  what  principle,  i.  2S4. 
let  by  a  corporation  without  deed  gives  no  settlement, 

11.50. 
TOLL  and  FARM  TIN, 
rateable,  i.91. 

Toll-gate  xeeper, 

acquires  no  settlement  by  keeping  the  gate,  iL  29. 31. 
secus  if  he  rents  a  distinct  tenement,  ii.  29. 
TOWNSHIP, 

what,  1.11,12,18. 

proved  to  be,  how,  i.  14. 

what  not,  i.  15. 

made  districts  to  maintain  their  poor,  bow,  1. 16. 

parishes  subdivided  into,,  how,  i.  17. 
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TOWNSfflP, 

by  inability  to  maintain  as  parith»  L 17* 

inability  not  sufficiently  ahewn,  i.  18, 1%  9()»  21, 2S,  23. 

facts  necessary  to  separation  ti  parish  mto,  L 17*  26. 

long  separationisaterial,  i.  2S. 

such  a  division  not  to  be  disturbedy  i.  28.  SS. 

parishes  may  stiU  be  subdivided  into*  L  27. 
although  in  different  distiicti»  i.  2S.25. 

may  be  re-united,  i.  29.  SS* 

effect  of  division,  i.  S& 

separation  after  sixty  years  legalized,  i*  S5* 

newly  created,  ii.  158. 

destroyed,  ii.  159. 

See  Division* — Parish. 
TRANSPORTS, 

rateable,  i.  20S. 
TRUSTEES, 

of  an  hospital  not  rateable,  i«  184« 

nor  of  a  navigation  sluice,  i.  189. 

nor  drainage  benefitting  anotiier  parish,  i.  189* 

of  common,  when,  i.  172. 
TURNPIKE  Road,  gatekepeer  at, 

gains  no  settlement,  when,  ii,  29. 31. 

does,  when,  ii.  29. 

irremovable,  when,  ii.  194'.  n.  (1). 
VAGRANTS,  Vagabonds,  &c. 

expences  of  removing  to  be  paid  out  of  foor  rates,  i.  66. 

history  of  statutes  respecting,  i.  270. 

who  held  to  be,  ii.  237*  27  L 

persons  able  and  neglecting  to  maintain  themselves  and 
families,  ii.272. 

running  away,  leaving  family  chargeable,  h«  272. 

how  punished,  ii.  272. 

soldier  separated  from  his  wife*  not,  ii.  274. 

punishment  of,  ii.  274. 

removeable  by  a  pass  warrant,  ii.  287* 
no  appeal  against,  ii.  239* 
See  Appeal,  &c. 

power  of  sessions  over,  ii.  274. 

may  send  incorrigible  rogues  into  sea  or  land  service, 
ii.  275. 

they  are  commitments  in  execution,  ii.  27S» 
form  of,  ii.  275. 

appeal  against,  ii.  273. 276. 
VALUE  of  a  Tenement, 

material  to  a  settlement,  when,  ii.  3. 32. 33. 

when  immaterial,  ii.  3. 

decreasing  during  octsupation,  ii«  34. 

must  be  exclusive  of  personal  chattels,  ii.  S4w 

trhere  there  Is  a  joint  occupation,  ii.  37* 

See  TenemeBt. 
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VALUE  of  personal  Chattels, 

demised  with  a  teaement,  must  be  found,  ii.  37. 
VESTRY-Meeting, 

regulated  by  58  Geo.IIL  c.69.  Se  59  Geo. III.  c  85.,  i. 

41,42.  in  not 
at  common  law  all  inhabitants  on  equality  in,  i.  41. 
VESTRY-Meetinff, 

churchwardens  to  be  appointed  in,  i.  41. 
legality  of  votes  cannot  be  tried  by  bishop,  i.  4S* 
rector  presided  in,  at  commoii  law,  L  42. 
select  vestry,  ii.  363. 
VILL,  what, 

synonimous  with  township  and  hamlet,  i.  10. 
See  Township. — Division. 
VILLENAGE, 

poor  law  inapplicable  to,  i.  348.  rt.  (I). 
VISITOR  of  Poor  House, 

See  Incorporated  Districts. 
VOLUNTARY  Grant  of  an  Estate, 

avoids  a  certificate,  ii.  187. 
UNDER-TENANT  paying  10/.  gains  a  settlement,  ii.56.S71. 
UNDERWOODS, 

when  rateable,  i.  152. 
saleable,  what,  i.  152. 

what  not,  i.  155. 
difference  in  management  of,  from  wood,  i.  154. 
rateable  annually,  1. 153.  n.  (1). 
whether  rateable  or  not,  i.  156. 
Scotch  fir  and  larch,  i.  155. 
USAGE, 

does  not  control  the  words  of  a  statute  made  within  time 
of  memory,  i.  48. 65*  73. 
in  appomting  churchwardens,  i.  40. 
to  appoint  more  than  four  ov«neers,  bad,  i.  48. 
exempting  from  the  office  of  churchwarden,  i.  43. 

of  overseers,  i.  51. 
time  for  which  rate  made,  i.  65, 
rating  quit-rents,  i.  89. 
personal  property,  i.  164. 
WAGES, 

effect  of  payment,  as  to  a  dispensalion  or  dissolution  of 
service,  i.  391.  405.  412.  429. 
of  a  deduction,  i.417.  42a  429. 
of  a  periodical  reservation  of,  1. 367. 
raising  servant's  wages  within  year,  i.  374. 
agreement  to  deduct  for  possibie  loss  of  time,  i.  378. 
WARDEN, 

of  a  borough  gains  a  settiemeat,  L  616. 
WARNING,  liberty  to  quit  upon, 

effect  of,  upon  servant's  settlementy  i.370. 

when  It  differs  from  titaie  of  paying  wages,  L371. 


7S1 


739  INDEX. 

WARNING, 

coincides  with  it,  i.S7l« 
coupled  with  other  circunutanceSy  i.  373. 
departure  upoiii  shews  the  hiring  dissoWedy  i.  417. 
WARRANT, 

continues  in  force  till  executed,  ii.  288. 

See  Distress.— Justices. 
WASTE  LAND, 

when  rateable,  i.  215. 

where,  if  parish  cannot  be  ascertained,  i.215. 
WATERING  PLACE, 

servant  gains  a  settlement  in,  i.  469. 
WATER-MILL,  Settlement  by  renting,  ii.  9. 
WATER-WORKS, 

profits  of,  rateable,  i.207< 
where,  i.  102. 207. 
WAY,  Right  of. 

See  Easement. 
WAY-LEAVE, 

occupier  of  the  land  rateable  for,  i.  81. 
WDOW, 

gains  a  settlement  by  residence,  when,  ii.  71* 
residing  under  a  certificate  to  her  husband,  ii.  174' — 1 79. 
her  apprentice  gains  no  settlement,  ii.  178. 
WIFE, 

See  Married  Woman,  Husband,  &c 
WILL, 

proof  of,  ii.  119. 
WINDMILL,  Settlement  by  renting,  ii.  9. 
WITNESS, 

to  a  marriage,  i.  299* 

husband  and  wife  to  their  marriage,  i.  299. 

their  divorce  abroad,  i.  305. 
parents  to  their  child's  legitimacy,  i.321.  334w 

their  declaration,  if  dead,  i.  335. 
incompetent,  who, 

from  imbecility,  i.  482. 
infidelity,  i.482. 
infamy,  i.  482. 
how  proved,  i.483. 
relationship,  i.484. 
interest,  i.  484. 
parishioners,  i.484. 

compellable  to  ^ve  evidence,  when,  i.  485. 
when  not,  i.  486,  487. 
if  rated,  i.  484. 

called  by  the  adverse  party,  i.  486. 
becoming  interested  during  appeal,  i.487. 
declarations  of,  when  evidence,  i.  4j87- 
pauper  a  witness,  i.  488. 

parishioners  rendered  competent  witnesses,  i.  488. 
in  what  cases,  i*  488. 
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WITNESS, 

rated  inhabitant  competent  witness  to  recover  land  to  be 

vested  in  aid  of  rates,  i.  489* 
credit  of  a  witness,  i.  489. 
attacked,  how,  i.  489. 
supported,  how,  i.  483.  490* 
witness  to  a  deed,  i.  593. 

proof  of  his  hand-writing  sufficient,  when,  i.  594. 
if  two  to  a  deed,  i.  595. 
hand-writing  of,  how  proved,  i.  595. 
comparison  of,  inadmissible,  when,  i.  596. 

admissible,  when,  i.  596. 
how  compelled  to  appear,  ii.541.  n.  (4). 
punishment  for  disobeying  process,  ii.  541 .  n.  (4). 
WOODS,  not  rateable,  i.  152. 
WORDS-GENERAL, 

in  a  statute  exempt  from  rateability,  i.  157.,  &c. 
when  not|  i.  157.,  &c, 
WORKHOUSE, 

erected  by  what  statutes,  i.  67.  ii.  375. 
houses  erected  for  the  poor  on  wastes,  ii.  375. 
by  single  parishes,  when,  ii.  335. 
by  united  parishes  in  a  third  parish,  ii.  376,  377. 
is  part  of  the  united  parishes,  when,  ii.  385. 
poor  not  relievable  without  going  into*  ii.  376. 
except  by  order  of  justices,  ii.  376. 
person  is  not  compellable  to  work  if  not  qualified  for  it, 

ii.  380. 
parishes  may  build  or  enlar^  workhouses,  ii.  380. 
may  sell,  insufficient,  ii.  380. 
may  be  purchased  or  built  in  adjoining  parish,  ii. 
380. 
amount  of  sums  to  be  raised  in  one  year  for  building, 

ii.  381. 
persons  not  asking  for  relief  shall  not  be  compeUable  to 
goto,  ii.391. 

See  Maintenance  of  Poor, 
master  of,  gains  no  settlement,  i.  619. 

does,  i.620. 
physicians,  clergyman,  justices,  may  visit,  ii.  386. 
justices  may  oraer  poor  to  be  removed  from,  ii.387. 
rules  of  22  Geo.  III.  c.  83.  to  be  observed  in,  ii.  387* 
justices  may  alter  or  add  to  those  rules,  ii.  588. 
may  appoint  a  master  or  keeper  of,  ii.  388. 
poor  embezzling  fuipiture  or  goods  belonging  to  house 
punished,  ii.  388. 
not  to  be  confined  or  put  in  chains,  or  have  corpo- 
ral punishment,  ii.  389 
no  spirituous  liquors  to  be  sold  in,  ii.  389. 
overseers  to  prosecute  persons  guilty  of  stealing  goods 
of,  ii.  389. 
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WORKHOUSE, 

gopdt,  &€•  belonging  ta>  lo  be  marked^  iLS90. 

persons  receiving  them  in  pawn  to  be  punished,  ii.  S90. 

poor  guilty  of  misbehaviour,  how  punished,  ii.  S90. 

local  enactments  concerning,  repealed,  iL  391. 
WRITING. 

See  Hand-writing. 
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